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Section D.  Contemporaneous Notice

 PRIVATE INFOTYPE="OTHER" Overview

	In this Section 
	This section contains the following topics on the contemporaneous notice:


	Topic 
	Topic Name
	See Page

	13
	General Information on Contemporaneous Notice
	2-D-2

	14
	Information Received by Telephone
	2-D-6

	15
	Requirements for Contemporaneous Notice
	2-D-7

	16
	Hearings and Contemporaneous Notice
	2-D-8


13.  General Information on Contemporaneous Notice

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains general information on contemporaneous notice, including

· situations warranting a contemporaneous notice

· information received while the master record is in suspense

· undeliverable checks

· garnishment order

· report of death, and

· the type of information a beneficiary must provide to justify sending a contemporaneous notice


	Change Date
	August 4, 2009


	a.  Situations Warranting a Contemporaneous Notice
	A contemporaneous notice is a letter sent to a beneficiary at the time benefits are reduced, suspended, or discontinued.  A contemporaneous notice, rather than a notice of proposed adverse action, is warranted when

· the beneficiary’s master record is in suspense and information is received that would result in reduction of the rate when the award is resumed

· one or more benefit checks have been returned as undeliverable

· the adverse action is based upon a garnishment order when disability compensation is paid instead of military retired pay

· evidence is received that reasonably indicates that the beneficiary is deceased

· the beneficiary fails to return a required Eligibility Verification Report (EVR), or

· the beneficiary or his/her fiduciary provides oral or written information adequate to form the basis of the adverse action. 

.

References:  For more information on 

· contemporaneous notice, see 38 CFR 3.103(b)(3)
· sending contemporaneous notice, see M21-1MR, Part I, 2.C.12.b, and

· actions taken when a beneficiary fails to return an EVR, see M21-1MR, Part V, Subpart iii, 7.D.


Continued on next page

13.  General Information on Contemporaneous Notice, Continued

	b.  Information  Received While Master Record in Suspense
	Contemporaneous notice is appropriate when a master record is in suspense and information is received resulting in a reduction of the rate when the award is resumed.

Examples:  The master record of a 

· veteran is in suspense because he/she failed to report for a scheduled review examination.  He/she then reports for the rescheduled examination, and the resulting rating reduces the combined evaluation, or

· pensioner in a nursing home is in EVR suspense, and the received EVR shows that reduction to $90 is proper.

Reference:  For more information on the actions taken when a veteran fails to report for a scheduled review examination, see M21-1MR, Part IV, Subpart ii, 3.B.


	c.  Undeliverable Checks
	A contemporaneous notice is appropriate if one or more benefit checks are returned as undeliverable and benefits are subsequently stopped. 

Use the table below to determine appropriate action in event of an undeliverable check.


	If …
	Then …

	VA Form 20-6560 shows a suspended account
	· send a letter to the best available address which informs the beneficiary of the action taken, and

· terminate the account.

	· the beneficiary is homeless, or

· refuses or fails to provide a current address
	send the contemporaneous notice to the Agent Cashier to whom the award checks were sent.  38 CFR 1.710(d)


Continued on next page

13.  General Information on Contemporaneous Notice, Continued

	d.  Garnishment Order
	Contemporaneous notice is appropriate when an adverse action is based upon a garnishment order for child support or alimony, where disability compensation is paid instead of military retired pay.

References:  For more information on

· income withholding, garnishment, and similar proceedings for enforcement of child support and alimony obligations, see 42 U.S.C. 659(a), and

· apportionments, see M21-1MR, Part III, Subpart v, 3.A.


	e.  Report of Death
	A contemporaneous notice is required when evidence is received that reasonably indicates that the beneficiary is deceased.

Notices and reports from third party sources (VSRs, field examiners, estate analysts, or other sources such as the Social Security Death Match) that reasonably demonstrate that a beneficiary is deceased may be used to discontinue benefits.

For instances where no notice at all is required, see M21-1MR, Part I, 2.A.3.a.

Important:  Do not enclose VA Form 4107, Your Rights to Appeal Our Decision, when sending a contemporaneous notice that benefits have been discontinued based on the reported death of the beneficiary.

References:  For more information on

·  third-party reports of death, see 38 CFR 3.103(b)(3)(iii)
· sending a contemporaneous notice of first-notice-of-death (FNOD) processing, see M21-1MR, Part III, Subpart ii, 8.A.6.d, and 

· sample of a contemporaneous notice sent on reported death of a beneficiary, see M21-1MR, Part I, 2.E.21.


Continued on next page

13.  General Information on Contemporaneous Notice, Continued

	f.  The Type of Information a Beneficiary Must Provide to Justify Sending a Contemporaneous Notice
	A contemporaneous notice is given when the beneficiary or his/her fiduciary provides factual, unambiguous information or statements regarding 

· income

· net worth

· marital status, or 

· dependency 

and that information is used by VA to reduce, suspend, or discontinue the beneficiary’s award.

The person furnishing the information or statement must know, or be on notice, that such information will be used to calculate benefits.  The information can be oral or written, and may be provided by signed statement, phone, e-mail, or fax.

Reference:  For more information on

· contemporaneous notice, see 38 CFR 3.103(b)(3), and

· oral and written information provided by phone, e-mail or fax, see

· 38 CFR 3.217(b), and

· M21-1MR, Part III, Subpart iii, 1.B.2.c.


14.  Information Received by Telephone

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic pertains to the receipt of information by telephone, including

· when a contemporaneous notice is appropriate, and 

· restoration of benefits following an adverse action taken.


	Change Date
	August 4, 2009


	a. When a Contemporaneous Notice is Appropriate
	When information that would reduce or discontinue benefits is received by telephone, a contemporaneous notice is appropriate only if the verification and documentation procedures shown in M21-1MR, Part III, Subpart iii, 1.B.2, have been followed.

Reference:  For more information on documenting information received by telephone, see 

· 38 CFR 3.217(b), and

· M21-1MR, Part III, Subpart iii, 1.B.2.


	b.  Restoration of Benefits Following an Adverse Action Taken 
	Retroactively restore benefits that were adversely affected based on information received by telephone if, within 30 days of the date that the contemporaneous notice is issued, the beneficiary or his/her fiduciary asserts that the adverse action was based upon information

· that was inaccurate, or 

· not provided by the beneficiary or his/her fiduciary. 

Reference:  For more information on restoration of benefits following an adverse action, see 38 CFR 3.103(b)(4). 


15.  Requirements for Contemporaneous Notice 

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on the contemporaneous notification and hearings, including

· requirement for sending the contemporaneous notice, and

· required elements of the contemporaneous notice. 


	Change Date
	August 4, 2009


	a.  Requirement for Sending Contemporaneous Notices
	Any notice of change or proposed change in benefits, including the contemporaneous notice, must be sent to the current address of record, or the most recent address, such as that in the Benefits Delivery Network (BDN), of the 

· beneficiary, and 

· beneficiary’s designated representative (if any).


	b.  Required Elements for Contemporaneous Notice
	Every contemporaneous notice, like the notice of proposed adverse action, must include the following elements:

· statement of decision (including new rates)

· statement of effective date(s)

· detailed reasons for decision

· overpayment information, and

· appeal rights. 

However, in a contemporaneous notice, the elements describe a completed rather than a proposed award action.

Exception:  Do not enclose VA Form 4107 when sending a contemporaneous notice that benefits have been discontinued based on the reported death of the beneficiary.


16.  Hearings and Contemporaneous Notice

	Change Date
	October 13, 2004


	a.  Hearings in Contemporaneous Notice Cases
	When a hearing is requested in a contemporaneous notice case

· place the case on the regular hearing docket, and

· send a letter advising the beneficiary of the time and place of the hearing at least ten calendar days before the scheduled hearing date to allow the beneficiary reasonable preparation time.

The Decision Review Officer (DRO) or other VA personnel who did not participate in the original determination on the issue(s) under review must conduct the hearing.
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