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Section A.  General Information on Due Process

 PRIVATE INFOTYPE="OTHER" Overview

	In this Section
	This section contains the following general topics on due process:


	Topic 
	Topic Name
	See Page

	1
	Due Process and VA Benefits
	2-A-2

	2
	Types of Notification
	2-A-3

	3
	Situations Not Requiring Notification 
	2-A-5


1.  Due Process and VA Benefits

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information about how due process, as stated in the U.S. Constitution, affects VA benefits, including

· due process and the U.S. Constitution
· due process and VA, and

· entitlement to notification.


	Change Date
	June 19, 2006


	a.  Due Process and the U.S. Constitution
	The Fifth Amendment to the U.S. Constitution ensures that citizens have the right of due process.

“No person shall be deprived of life, liberty or property without due process of law.”


	b.  Due Process and VA 
	Due process in the administration of VA benefits informs the beneficiary of a proposed adverse action that could reduce or terminate benefits, and provides the beneficiary with the opportunity to

· provide additional evidence to contest the action, and/or

· hold a hearing before VA decision-makers.

In most instances, due process applies when VA proposes to reduce or terminate a benefit.  In a few situations, such as a character of discharge determination, due process applies before VA determines eligibility for benefits.

Reference:  For more information on due process, see 38 CFR 3.103. 


	c.  Entitlement to Notification 
	The following parties are entitled to notification of any decision made by VA that affects the payment of benefits or the granting of relief:

· beneficiaries 

· fiduciaries of minor or incompetent beneficiaries, and

· beneficiaries’ designated representatives.


2.  Types of Notification

	Change Date
	August 4, 2009


	a.  Types of Notification Concerning Change in Benefits
	Two types of notification are used to inform a beneficiary of a change in benefits.  They are 

· a notice of proposed adverse action, which informs a beneficiary of a proposed reduction or termination of benefits, and

· a contemporaneous notice, which informs a beneficiary of a change in benefits that was implemented at the time the notice was sent.  

Use the table below to determine the type of notice that should be used.


	If the source of information is …
	Then use a …
	Rationale 

	a third party 

Reference:  For more information on third party information, see M21-1MR, Part I, 2.B.4.c.
	notice of proposed adverse action to tell the beneficiary of a proposed change.


	To explain to the beneficiary of the information received, and the effect it may have on his/her benefit.

References:  For 

· more information on notices of proposed adverse action, see M21-1MR, Part I, 2.B, and

· information on sending a notice of proposed adverse action to a hospitalized veteran, see M21-1MR, Part I, 2.B.6.c.


Continued on next page

2.  Types of Notification, Continued

	a.  Types of Notification Concerning Change in Benefits (continued)


	If the source of information is …
	Then use a …
	Rationale 

	the beneficiary


	contemporaneous notice to tell the beneficiary about the change.

Exception:  Per 38 CFR 3.103(3)i, a notice of proposed adverse action is required, instead of a contemporaneous notice, if the information furnished does not involve a change in

· income

· net worth

· marital status, or 

· dependency. 

In these cases, send a notice of proposed adverse action to the beneficiary even if he/she requests immediate reduction of benefits upon furnishing information.  
	To explain to the beneficiary that the information he/she submitted has affected entitlement, and to what extent.

Reference:  For

more information on contemporaneous notices, see M21-1MR, Part I, 2.D.




3.  Situations Not Requiring Notification

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on situations not requiring notification, including

· notice of the beneficiary’s death, and

· procedure for terminating an award upon notice of death.


	Change Date
	June 19, 2006


	a.  No Notification Required Upon Notice of Death
	No notice of termination (contemporaneous or otherwise) is required when VA receives 

· a death certificate (including telegraphic notice of death from a foreign service post official) 

· a terminal hospital report verifying the death of a beneficiary, or

· a claim for VA burial benefits (including, but not limited to, VA Form 21-2008, Application for United States Flag for Burial Purposes)


	b.  Procedure for Terminating an Award Upon Notification of Death
	Once a notice of death is received as stated above

· immediately terminate the award, and 

· send the appropriate applications to any surviving dependent(s) when there is

· an accrued amount payable, or 

· a potential beneficiary for death benefits.
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