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GENERAL INSTRUCTIONS

Custom Federal Regulations Service™

Supplemental Materials for Book G

Code of Federal Regulations
Title 38, Part 21

Vocational Rehabilitation and Education

Veter ans Benefits Administration

Supplement No. 82
5 August 2009

Covering the period of Federal Register issues
through July 28, 2009

When Book G was originally prepared, it was current through final
regulations published in the Federal Register of 25 February 1992. These supple-
mental materials are designed to keep your regulations up to date. Y ou should file
the attached pages immediately, and record the fact that you did so on the
Supplement Filing Record which is at page G-8 of Book G, Vocational
Rehabilitation and Education.
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Toensureaccuracy and timeliness of your materials,
it isimportant that you follow these simple procedures:

1. Alwaysfile your supplemental inaterials immediately upon receipt.

2. Beforefiling, always check the Supplement Filing Record (page G-8) to
be sure that all prior supplements have been filed. If you are missing any
supplements, contact the Veterans Benefits Administration at the address
listed on page G-2.

3. After filing, enter the relevant information on the Supplement Filing
Record sheet (page G-8) —the date filed, name/initials of filer, and date
through which the Federal Register is covered.

4. I1f asaresult of afaillureto file, or an undelivered supplement, you have
more than one supplement to file at atime, be certain to file them in
chronological order, lower number first.

5. Always retain the filing instructions (simply insert them at the back of
the book) as a backup record of filing and for reference in case of afiling
€1Tor.

6. Be certain that you permanently discard any pages indicated for
removal in the filing instructions in order to avoid confusion later.

To execute the filing instructions, simply remove and throw away the
pages listed under Remove These Old Pages, and replace them in each case with the
corresponding pages from this supplement listed under Add These New Pages.
Occasionally new pages will be added without removal of any old material
(reflecting new regulations), and occasionally old pages will be removed without
addition of any new material (reflecting rescinded regulations)——in these cases the

word None will appear in the appropriate column.
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FILING INSTRUCTIONS

Remove these
old pages

G-9t0 G-10

G-15t0 G-18

G-31to G-46
21.1-1t021.1-2
21.32-110 21.35-1
21.1029-1 to 21.1033-3
21.3022-1t021.3023-1
21.4001-1 to 21.4001-2

21.4005-1 to 21.4022-1

21.4145-1 to 21.4146-1
21.4153-1 to 21.4153-4
21.4155-2 to 21.4202-1

21.4204-3 to 21.4252-7

Book G, Supplement No. 82
August 5,2009

Add these
new pages

G-9t0G-10

G-15to G-18

G-31t0 G-50

21.1-1t0 21.1-2
21.32-1t0 21.35-1
21.1029-1 to 21.1034-1
21.3022-1 to 21.3023-1
21.4001-1 to 21.4001-2

21.4005-1 to 21.4022-1

21.4145-1 to 21.4146-1
21.4153-1 to 21.4153-4
21.4155-2 to 21.4202-1

21.4204-3 to 21.4252-7

(cont.)
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Sectiongs)
A ffeded

Do not file this supplement until you confirm that all prior supplements have been filed

Index to Book G
Index to Book G
Index to Book G

Authority citation

§§21.32 & 21.33 (new)

§21.1029-21.1031
§21.3022
Authority citation
§§21.4005-21.4006,
21.4008-21.4009,
21.4020, & 21.4022
§§21.4145-21.4146
§21.4153
§§21.4200-21.4201
§§21.4206, 21.4209-
21.4216, 21.4233~

21.4234,21.4236,
21.4250, & 21.4252



Remove these Add these Section(s)

ol d pages Nnew pages Affected
21.5022-1 to 21.5022-2 21.5022-1 to 21.5022-2 §21.5022
21.7142-2 to 21.7143-1 21.7142-2 to 21.7143-3 §21.7143
21.7640-2 to 21.7644-1 21.7640-2 to 21.7644-1 §21.7642
21.8012-1 t021.8014-1 21.8012-1 to 21.8015-2 $21.8015 (new)
21.8380-1t021.8410-1 21.8380-1t0 21.9770-1 New Subparts N & O

[Reserved], & P

(§§21.9500-21.9770)

Besureto completethe
Supplement Filing Record (page G-8)
when you have finished filing this material.
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HIGHLIGHTS

Rook G, Supplement No. 82
August 5,2009

Supplement Highlights references. Where substantive changes are made in the text of

regulations, the paragraphs of Highlights sections are cited at the end of the relevant section of text.
Thus, if you are reading §3.263, you will see anote at the end of that section which reads:
" Supplement Highlights references—6(2).” This means that paragraph 2 of the Highlights section in
Supplement No. 6 contains information about the changes made in §3.263. By keeping and filing the
Highlights sections, you will have a reference source explaining all substantive changes in the text of
the regulations.

Supplement frequency: This Book G (Rehabilitation and Education) was originally
supplemented six times a year, in February, April, June, August, October, and December.
Beginning 1 August 1995, supplements will be issued every month during which afinal rule
addition or modification is made to the parts of Title 38 covered by this book. Supplements will be
numbered consecutively asissued.

Modificationsin this supplement include the following:

1. On 31 March 2009, the VA published afinal rule, effective 1 August 2009, to establish
regulations regarding a new educational assistance program, known asthe Post-9/11 Gl Rill, for
individuals who serve on active duty after September 10, 2001, as authorized by title V of the
Supplemental Appropriations Act, 2008 (Post-9/11 Veterans Educational Assistance Act of 2008). A
correction was published on 20 April 2009. Substantive changes:

e In §21.1029, revised the introductory text;

e In 521.1031, revised paragraph (b)(1);

e In 521.1032, revised paragraph (a)(1) introductory text;
e In 521.1033, revised paragraph (c);

e Added a new 521.1034;

e Revised 521.3022;

e In 521.4005, revised paragraphs (a)(1)(i1), (a)(2)(ii), and (€) heading;
e In §21.4020, revised paragraph (a)(4)—(5);

e Revised 521.4022;

e [N 521.4145, revised paragraph (a)(1);

e In 521.4146, revised paragraph (a);
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e In 921.41583, revised paragraph (c)(4)(i);

e In 921.4200, revised the introductory text;

e [n 921.4201, revised paragraphs (a), (c)(4), (e)(2), (H)(1)(ii), and (g)(2);
e In 921.4206, revised the introductory text and paragraphs (a) and (e)(1);
e In 921. 4209, revised paragraphs (a)(1) and (c);

¢ In 921.4210, revised the section heading and paragraphs (a)(1), (b)(1)(1), (d)(2)(i1),
and (d)(4)(11);

e N 921.4211, revised paragraphs (a)(1)(i) and (b)(2);

e In §21.4234, revised paragraphs (a)(1), (b), (c), (d)(1) introductoiy text, (d)(1)(1),
(d)(2)(1)—(i1), (d)(3) introductory text, and (d)(3)(ii1);

e |n 921.4250, revised paragraphs (c)(2)(ii)—(iii);

e In 921.5022, revised paragraphs (a), and (b)(1)(1)—(vii), and added new paragraphs
(b)()(viiD)—(ix);

e [n 921.7143, revised paragraphs (a) and (b);

e [N 921.7642, revised paragraphs (a) and (b);

e Added and reserved new Subparts N and O to Part 21, and

¢ Added a new Subpart P (§§21.9500-21.9770) to Part 21.

2. 0n 6 July 2009, the VA published afinal rule, effective 5 August 2009, to amend the
vocational rehabilitation and employment regulations concerning VA’s responsibility to provide
notification regarding information or evidence needed for an individual to substantiate a claim for
vocational rehabilitation benefits and services, and regarding applicable time periods. Changes:

e Revised 921.32; and
e Added a §§21.33 and 21.8015.

24

G82-8



Supplement
Number

83
84
&5
86

87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104

105

(No. 82 8/5/09)

Date
Filed

Name of
Person Filing

Through
Fed. Reg. dated



G-10

I ndex
Part 21 — Vocational Rehabilitation and Education

Page numbers have three parts: (1) the section number, (2) a hyphen, and (3) the page
number within that section—e.g., 21.272-4.

This looseleaf book has two indices. Thefirstisarranged by section number and presents
the contents of Part 21 in the order in which they appear in the Code d Federal Regulations.
The second is arranged by section title, and presentsthetitles of all sectionsin Part 21 in
alphabetical order, grouped by subpart. The section title index begins on page G-33.

Index by Section Number
Subpart A—Vocational Rehabilitation and Employment Under 38 U.S.C. Chapter 31
Vocational Rehabilitation Overview

21.1 Training and rehabilitation for veterans with
service-connected disabilitieS...........oooiiiiiiiiiiiiiii e 21.1-1

Non-duplication

21.21  Election of benefits under education programs administered

by the Department of Veterans AffairS.........u.uveeeeeeieiieiiiiiiiiiiiiiiiiiiiiiiieens 21.21-1
21.22  Nonduplication— Federal programs..........cooeveuiiieiiiiieiieeiee e 21.22-1
Claims
21.30  ClAIMS o.oviiiiiie ettt 21.30-1
21.31  INFfOrMal CLAIM «evvrrrrriiiiiiiinii e 21.31-1
21.32 Notification by V A of necessary information or evidence when a claim

isfiled; timefor claimant response and VA action ...........ccccoeceevveceennnenn. 21.32-1
21.33 VA hasaduty to assist claimants in obtaining evidence.............c...ccoccoocveennenn 21.33-1
Definitions
21.35  DEFINITIONS.......ccoiiiiiiiieee ettt e et 21.35-1
Basic entitlement
21.40 BaSIC ONtitlEMENT..eiiiiiiiiiiiiiiiiiiii it 21.40-1
Periods of eligibility
21.41 Basic period of eligibility.......ccooiiiiiiiiii 21.41-1
21.42 Basic period of eligibility deferred........ccoooiiiiiiiiiniii e, 21.42-1
21.44  Extension beyond basic period of eligibility

because of serious employment handicap...........ocoeviiniiiiiiiiiic i 21.44-1
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21.362 Satisfactory conduct and COOPEration ..........c.ccvvrieiniieiisise i 21.362.1
21.364 Unsatisfactory conduct and COOPEration............cocveiviveeriieiiieiiiieniee s 21.364-1
Interregional and intraregional travel of veterans
21.370 Intraregional travel a government EXPENSE...........coevveeievveeeireeieereiie e 21.370-1
21.372 Interregional transfer af governmMent EXPENSE.........c.cveeververveereeeaiveeierrareenens 21.372-1
21.374 Authorization for travel of attendants...........cccooiviiiiiiii 21.374-1
21.376 Travel expensesfor initial evaluation and counseling..........ccccoeevvevieeinenne. 21.376-1
Personnel training and development
21.380 Establishment of qualifications for personnel

providing assistance under Chapter 31 ........c.cccoeriiiiiiininiiic e, 21.380-1
21.382 Training and staff development for personnel

providing assistance under Chapter 31.......cccovvinnnninnies 21.382-1
Rehabilitation research and special projects
21.390 Rehabilitation research and special ProjectS ........cvvuviiriiriiniieiiieieeiee 21.390-1
Veterans Advisory Committee on Rehabilitation
21.400 Veterans Advisory Committee on Rehabilitation..............ccoooiviiiiinnne, 21.400.1
21.402 Responsibilities of the Veterans' Advisory Committee

0N RENEDITTTALION- -+ veee ettt 21.402-1
Additional administrative consideration
21.410 Delegation of QUENOMITY .......ocvorivieiiier i 21.410-1
21.412 Finality Of dECISIONS........coiiviiiiieiece s 21.412-1
21.414 ReVISION Of DECISION...uiiieiieiieieie ettt nes 21.414-1
Informing the veteran
21.420 Informing the VELEran........cccciiiiiiiiniiiii i, 21-420-1
21.422 Reduction in subsistence allowance following

10SS Of @ AEPENAENE.......cvviiiiiciiciice s 21.422-1
Accountability
21.430 Accountability for authorization and payment of training

and rehabilitalion SEIVICES ........cveecverieece e 21.430-1

(No. 82 8/5/09)
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Subpart B— Claimsand Applicationsfor Educational Assistance

Claims
21.1029 DEFINITIONS.........coiviiiviceeienire et 21.1029-1
21,1030 ClalMS ... .cooiiiiiiiieiiieiceeiei ettt 21.1030-1
21.1031 VA responsibilitieswhen aclaimisfiled...........ccoccvoiiiiiiiiiiien, 21.1031-1
21.1032 VA hasaduty to assist claimants in obtaining evidence...............c.ccocuee.. 21.1032-1
21.1033 TIME lIMIES e teiteiteeiieiieieeieie ettt 21.1033-1
21,0034 APPEAIS.......ocviviieieieeeeeeie e 21.1034-1

Subpart C—Survivors’ and Dependents Educational Assistance

Under 38 U.S.C. Chapter 35

21.3001 Delegation of @UINOIITY ........cccorvieeiiiniii e, 21.3001-1
21.3002 Administration of Survivors' and Dependents

Educational AsSiStance Program ...........coceeeereeaeenieenieesee e aee e 21.3002.1
General
21.3020 Educational @SSIStANCE ........vveiriiiiirieiiiieiiii st 21.3020-1
21.3021 DEfINITIONS ......iiiireeceeieieecri e e 21.3021-1
21.3022 Nonduplication— programsadministered by VA .........cccooiiiin, 21.3022-1
21.3023 Nonduplication; pension, compensation, and

dependency and indemnity COMPENSALioN ..........ccoocevviiiiiniiciicse 21.3023-1
21.3024 Nonduplication; Federal Employees' Compensation ACt...........cc.ceveenn 21.3024-1
21.3025 Nonduplication; Federal programs............coceeevieiiiisiniccicieissecce s 21.3025-1
Claims
21.3030 ClAIMS......coiiiiiiiceeee ettt ettt s 21.3030-1

Eligibility and entitlement

21,3040 EHGIDHIY; Gl cevereeeesmeesseeeeseresneeesseeeseeeesssessessssssesssessesssesssssesssesseons 21.3040.1
21.3041 Periods of eligibility; child .....c.ccoooviiiiiiiii, 21.3041-1
21.3042 Service With Armed FOIrCES.....cuuuriiiiiiiiiiiiiiiie i eee e et e s s eaa e e e e eeaans 21.3042-1
21.3043  Suspension of program; Child ..............ccccooeovviriiireniieeeeeeiscecee s 21.3043-1
213044 BN EIMENT .t t e ererenenernetierereiieerrtrererererrrenstrtrerererrarsarastrerererenrnsnsnsens 21.3044-1
21 3045 Entitlement charges ................................................................................. 21.3045-1
21.3046 Periods of eligibility; spouses and surviving SPOUSES.............cccocieveerinennn. 21.3046-1
21.3047 Extended period of eligibility dueto physical or mental disability ............ 21.3047-1
Counseling

21.3100 COUNSEIING .vvevvetiiiiiiiiciic s 21.3100-1
21.3102 Required COUNSEIING «-veveveiereiieiiiieeiieceicse e 21.3102-1
21.3103 Failure t0 COOPEIGLE . oveveveieieieieiie e s 21.3103-1
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21.3104 Special traiNing.......ccovvuriiiiiiir i 21.3104-1
21.3105 TraVEl EXPENSES .. veiveeieeeiitieieete ettt b bbb 21.3105-1
Payments
21.3130 EdUCAIONEAl @SSISLANCE .« v vevereererrireerearerteieressesieeasesseseeseasesseseesessessenensenes 21.3130-1
21.3131 Rates—educational assistance dlowance—. 38 U.S.C. chapter 35............. 21.3131.1
21.3132 Reductions in Survivors and Dependents

EAUCELIONAl BSSISLANCE. ++vvveeeeeiirieieeeeeitiee e e e e e ettt e e e e e e e s s earree e e 21.3132-1
21.3133 Payment ProCeAUIES .......covviriiriiieiiiiir ittt 21.3133-1
21.3135 Reduction or discontinuance dates for awards of

educational assistance allOWanCe...........ccvvveeeiiuieeeeiiiiee e 21.3135-1

Special restorative training

21.3300 Specid restorative traiNing ... c.ooevereiiniiiiiii s 21.3300-1
213301 NEEO...covieiiiiieiiiii e 21.3301-1
21,3302 AQIrEBIMENES ... .ouiuiriieiiariere ittt b e abe st 21.3302-1
21.3303 EXtent Of training .. ..cooeeeeeeiieiieiiiiieieie s, 21.3303-1
21.3304 Assistance during training ....oceeeeeeieiieeiiciiesee e 21.3304-1
21.3305 M INtETUPLEU"™ SEALUS -« - vveeeinreeeesiiiie st 21.3305-1
21.3306 lieentrance after iNterrUPLION . . ooeeeenininis e 2 1.3306-1
21.3307 ""DiSCONLINUE" SEAEUS --veeermrrrreeeiamrmreeseaiiree e snrree e e s e s ssnrne e s e e 2 1.3307-1

Payments; special restorative training

21.3330  PaYMENES........ovoiieiiiiiciciiiece e 21.3330.1
21.3331 COMMENCINGUALE.........everiiiiiiiririiicie e 21.3331.1
21.3332 DisSCONtiNUANCE UALES .......cooveriieiiiii i s 21.3332-1
21,3333 REIES ....vioueiiiiet et 21.3333-1

Special assistance and training

21.3344 Specia assistance for the educationally disadvantaged...........cccocoevvenennne. 21.3330-1

Subpart D—Administration of Educational Assistance Programs

Administrative

21.4001 Dd egations of authority ....................................................................... :21.4001-1
21.4002 Finality of deCiSIONS. . .vveivviiiiiiiiiiiiie s 21..4002-1
21.4003 REVISION Of HECISIONS. + v tvtrininiiiiiititii et aeaeaanans 21.4003-1
21.4005 Conflicti ng Q1= o KPP 21.4005-1
21.4006 Falseor misleading Statements.........ccovvviiiiiiiiiiin i 21.4006-1
D1 4007 TFOMFEITUIE - vveeeereeeeeeeeeeeeeeeeeeeee e et e e et e e e et e e e e e e e e e e e et e e e e e e e eeeeaeeeens 21.4007-1
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21.4008 Prevention Of OVErPayMENTS ..........cociiviriiiiveeeee e,
21.4009 Waiver or recovery Of OVErpaymMeNtsS...........cc.oovvveieriiieiieieeeeeece e,

General

21.4020 TWO OF MOIE PrOGIaMS ......cuevimreeeriaurieaeereenesrestesesseseesaaessiesrarassenaesesaessaneees
21.4022 Nonduplication— programs administered by VA ..o

Payments; educational assistance allowance

21.4131 COMMENCINGUALES. ......eveiiieriiiiiitiieicretee et
21.4135 DiSCONtINUANCE ABLES ........oecvirieriiierieereriere it ee e ete ettt ettt ens s eneeaeene s
21.4136 Withdrawals or nonpunitive grades may result in nonpayment..................
21.4137 Rates; educational assistance allowance; 38 U.S.C. Chapter 35................
21.4138 Certificationsand release of paymentS...........cccoovveevievcvieneecne e,
21.4145 Work-study allOWanCe ............coiiiiiiiiiiiiieiieie e,
21.4146 Assignments of benefits prohibited .............c.coooiviiiiiiin

State approving agencies

21.4150 DESIGNALION. ... .oeiiieieiieeiiriiit ittt ettt ettt sttt est et r et bt eesene s
214151 COOPEIALION. ... .ccuremiietieieatierente et ettt ettt eer e seeeesresneeseeneanseseeesesens
21.4152 Control by agencies of the United States.............cccoovvveienniiineiciini
21.4153 Reimbursement Of EXPENSES.......ccvviriiiiiriieenreeiereeeeee et reeie e
21.4154 RePOIt Of @CHIVITIES. ....c..oiiiiiiiiiiiee ettt
21.4155 Evaluations of State approving agency performance..............ccccocceeveenenen.

Schools

214200 DEFINITIONS ..cuviiveiiiiieis ettt sbeear e
21.4201 Restrictionson enrollment; percentage of students

receiving financial SUPPOIT...........coovierieiriiiiiiie e
21.4202 Overcharges; restrictions on enrollMents ..........ccccooveiviiiiriicis e
21.4203 ReEPOIrt — reqUITEMENTS. .......coiviierirrirririereeteereeie et
21.4204 Periodic CertifiCationS..........ccccooiiiiniiiiccee e
214206 REPOITING FEE ..ovvovieeieiece ettt
21.4209 EXamination Of FECOIMS.........c.coccririiriiieiicre e
21.4210 Suspension and discontinuance of educational assistance

payments, and of enrollments or reenrollmentsfor

pursuit Of @PProVEd COUISES...........c.ccvriieiieerenirereereeeee e
21.4211 Composition, jurisdiction, and duties of Committee on

Educational AIlIOWANCES ..........cccoiiiiiiiii s
21.4212 Referral to Committee on Educational Allowances............c.occovveevviiannns
21.4213 Notice of hearing by Committee on Educational Allowances...................
21.4214 Hearing rules and procedures for Committee on

Educational AIIOWENCES ..........covvieeeiiiiriiriiec et
21.4215 Decision of Director of VA Regional Processing Office ofjurisdiction....
21.4216 Review of decision of Director of VA Regiona Processing Office

Of JURISAICHION.......oviicc e
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21.4008. 1
21.4009-1

21.4020-1
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2141311

21.4135-1
21.4136-1
21.4137-1
21.4138-1
21.4145-1
21.4146-1
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21.4214-1
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21.7803 ReVISION Of AECISIONS. . ... 21.7803.1
21.7805 ConfliCting INTEIESES. ....cuvieiieieiiie et 21.7805.1
21.7807 EXaMiNation Of FECOITS. ... cooieeeeeee et 21.7807.1

Subpart M-Vocational Training and Rehabilitation for Certain Children of Vietham
Veterans—Spina Bifida and Covered Birth Defects

General
21.8010 Definitions and abbreviations .............cocveiviiiiiiiiciiieie e 21.8010-1
21.8012 Vocational training program for certain children of Vietnam

veterans—spina bifida and covered birth defects............cccviiiiiiiiiinnns 21.8012-1
21.8014 APPHCALION. ....cvviiiiiiiic s 21.8014-1

21.8015 Notification by VA of necessary information or evidence when aclaim

isfiled; time for claimant response and VA action; and VA’s duty

to assist claimants in obtaining evidence............cccocoviiiininin, 21.8015-1
21.8016 Nonduplication of BENEfitS........cociviiiiiiiiiii 21.8016-1

Basic Entitlement Requirements

21.8020 Entitlement to vocational training and employment assistance................... 21.8020-1
21.8022 Entry @nd FEENEIY ...c.viiviiiiiiiiii i 21.8022-1
Evaluation

21.8030 Requirement for evaluation of child .........cccccoviiiiiii 21.8030.1
218032 EVAIUBLIONS...........cvieeieiieeieeiete ettt enes 21.8032.1

Services and Assistance to Program Particpants
21.8050 Scope of training. services. and asSiStanCe. . ....oovveveiieiieiieiie i 21.8050.1

Duration of Vocational Training

21.8070 Basic duration of avocational training program........c.ceeeeeieeiieenesseennenn 21.8070.1
21.8072 Authorizing training, services, and assistance beyond the initial

individualized written plan of vocational rehabilitation........................... 21.8072.1
21.8074 Computing the period for vocational training program participation ........... 21.8074.1

Individualized Written Plan of Vocational Rehabilitation

21.8080 Requirement for an individualized written plan of

vocational rehabilitafion..........coeiieiiiiiiii 21.8080.1
21.8082 Inahility of child to complete individualized written plan of vocational

rehabilitation or achieve vocational goal ...............ccccccoveviiiiiiiiiinn 21.8082.1
Counseling
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21.8100 COUNSEIING +vevveivieriiieitieie i 21.8100-1

Vocational Training. Services. and Assistance
21.8120 Vocational training. services. and aSSiStanCe. . ...« o eerrrrninininnininennees 21.8120-1

Evaluation and I mprovement of Vocational Potential

21.8140 Evaluation and improvement of vocational potential ...........c.cccooieiiienennne. 21.8140-1
Supplies
21.8210 SUPPIIES: o-vevereetieiieieie e 21.8210-1

Program Costs
21.8260 Training. Services. and AsSistance CostS. ..o, 21.8260-1

Vocational Training Program Entrance. Termination. and Resour ces

21.8280 Effective date of induction into a vocational training program .................... 21.8280.1
21.8282 Termination of a vocational training program ..........cccceeeeeienienesieniennene. 21.8282.1
21.8284 Additional vocational training «......ccccvieriiiiimiiiici 21.8284.1
21.8286 Traini NIQ FESOUNCES: s+cttsasssessisssnsrisssntsissistssisietssissat s s st s st b s s sese s e s nane s 21.8286-1

Rate of Pursuit
21,8310 RALE OF PUISUIT......eeeeiiiieiieie ettt 21.8310-1

Authorization of Services
21.8320 AULNOTi ZALi ON Of SEIVICES ..cvnivniiei ittt et e e e e e e e e e s e e eaaas 21.8320-1
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Decision of Director of VA Regional Processing Office of jurisdiction .................... 21.4215-1
DEfINITIONS  1oiititeiitieiitt ettt et e e e e b e e s b e e e a e e e r e e e e rer e e abe e aes 21.4200-1
Delegations of QUROTILY ...ocvviiiieiii i 21.4001-1
DESIZNALION  .iiiiiiiiiiieiie ettt ettt ettt a et ear e nn e 21.4150-1
DiSCONINUANCE AES...euvveeitiiiii ettt e 21.4135-1
Discontinuance: unsatisfactory progress, conduct and attendance ..............c.cc.covene 21.4277-1
Educational plan—38 U.S.C. Chapter 35——child ..., 21.4231-1
Evaluations of State approving agency performance ........ccoccoceeeiiriiirneaeiesineanneannns 21.4155-1
EXamination 0f TECOTAS ...uviiiiii et sree e erea e 21.4209-1
Failure of school to meet reqUITEMENTS .....cviiirieiiiiiir it 21.4207-1
False or misleading Statements ........ccviveiiiiiiiiciie it 21.4006-1
Farm COOPEIatiVe COUISES. ....uuuiiitiiieriiiiiireerire ettt eeitie et et s st raesaibeeenenee e 21.4264-1
Finality of deCiSIONS covviiviiiiiiie ettt 21.4002-1
Flight training—38 U.S.C. ch. 30 and 10 U.S.C. ch 1606........ccccccvvviniiiiiiinine, 21.4263-1
FOITRITUIE oottt eb e e e e s e b b e e e re e e e e eabe e 21.4007-1
Independent study, approval Of .......cociiiiiiii 21.4267-1
LLAW COUISES  1uvvremereanteeaitieait e ettt ettt e b ettt st e st e bt e seb e e e et e s r e e e st e e enneeenneens 21.4274-1
Measurement OF COUISES....ouriiiiiiiiiiiii ittt e 21.4270-1
Minimum period of operation requirement for educational institutions..................... 21.4251-1
NONACCIEAILEA COUISES ..uriiiiiiiie ittt ettt b ee b sn e 21.4254-1
Nonduplication—programs administered by VA ... 21.4022-1
INOLICE OF APPIOVAL...eiiiiitii ittt ettt aere s 21.4258-1
Notification of suspension or diSCONtNUANCE ........ccvveiriiiiviiiiiriiiiiie e 21.4133-1
Other training on-the-job COUSES. ....uiiriiiiiiiiiiie it 21.4262-1
Overcharges; restrictions on enrollments.........cccoocivviniiiiiiscee e, 21.4202-1
Periodic CErtIICAIONS ..oiuviiiiiiiiie e ittt ettt sttt et eb e e et s esbae et enee e e 21.4204-1
Practical training approved as institutional training or on-job training ...................... 21.4265-1
Practical training COUISeS; MEASUTCIMENT......cc.uieeviiireirerererieeereeesrressreesiresssreesseesneens 21.4275-1
Prevention of OVEIrPaymMeENTS.......cciii ettt 21.4008-1
Reentrance after diSCONtINUANCE .....oooverieirieiriii it 21.4278-1
Refund policy; nonaccredited COUISES......ivviiiiiiiiieiiiiir e 21.4255-1
ReIMbUrSEMeEnt 0f EXPENSES...evevirireririiiiaineet et aeereate ettt nes 21.4153-1
REPOTt OF QCHIVITIES 1.eevvievtirieciie ettt e 21.4154-1
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REPOIEINE TEE ..ottt et 21.4206-1
RePOItS—TEQUITEIMEITS L..viiuiiiiiiiiicriete ettt ettt e e sraan s 21.4203-1
Requirement—38 U.S.C. Chapter 35. ... 21.4102-1
Restrictions on enrollment; percentage of students receiving

fINANCIAL SUPPOT.c..iiiiiiiiiie e et 21.4201-1
Review of decision of Director of VA Regional Processing Office of jurisdiction....21.4216-1
Revision Of AECISIONS ..eiiiiiiiieriier ettt e 21.4003-1
Special training—38 U.S.C. Chapter 35......ccccoiiiiiiiiii e, 21.4105-1
Specialized vocational training—38 U.S.C. Chapter 35.......ccovirnniiniiieccie i, 21.4232-1
Suspension and diSCONtINUANCE. ........cocveriirreiiiiriiiieitete sttt eea e e 21.4134-1
Suspension and discontinuance of educational assistance payments, and

of enrollments or reenrollments for pursuit of approved courses ........c.ccccvvvenee. 21.4210-1
Suspension or diSAPPrOVAl .....c.ccooiiiviiiiiiii s 21.4259-1
TTAVE] EXPEIISES ... iveteitetie ittt etttk eh bttt eat et aneenneas 21.4104-1
TULOTTAL @SSISTANCE .....ieiie ettt ettt ettt e e bt e e e e ae e, 21.4236-1
TWO OF INOTE PrOZIAIMS....eiitiiiiiiiiii ittt 21.4020-1
Waiver or recovery 0f OVEIPAYMENES ..oiviiviieciiiiiiiiiie et 21.4009-1
Withdrawals or nonpunitive grades may result in nonpayment.............c..occevcvereennenn. 21.4136-1
WOrk-study @llOWANCE ....c..eivieiiiiiiiiiiie ettt 21.4145-1

Subpart E—[Removed]

Subpart F—Education loans

AQVEITISINE  ooieiiiiiits ittt ettt b e b et e e et ns 21.4507-1
APPIICALIONS .ottt ettt eb ettt ettt ettt et ereens 21.4502-1
CRECK AEIIVEIY 1oivviiiiiiiee ettt ra e st e e n e e e e 21.4505-1
DEfINITIONS  1oviiiiiee ittt ettt e e e e e e e et a e s b e e e abra e ab e e e 21.4500-1
Determination of 10an amMOUNT .........ccoiiiiiii e 21.4503-1
ELEIDILILY ettt et eb et et ra st e e 21.4501-1
PrOMIISSOIY NMOTE. .. .veiviiiitieitie ettt sie ettt ettt e et esae e e e et e s e arts e esbeeeaeaeenbeesnnsesereenns 21.4504-1
Subpart F-1—[Removed]

Subpart F-2 — [Removed]
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Subpart F-3 — [Removed|

Subpart G—Post-Vietnam Era Veterans’ Educational Assistance
Under 38 U.S.C. Chapter 32

Administration of benefits: 38 U.S.C. Chapter 32.....cccoovioiiiiiiiciiiiiiiceceeeee, 21.5001-1
AdVANCE PAYIMEINLS L.o.vviiiiiiiieeiiee ettt ettt bt 21.5135-1
Application requirements for participation ..........ccccocviviniiiiiis e 21.5050-1
Applications, claims, and timMe lMItS.......ocoieiiiiiieeciriei e 21.5030-1
Assessment and pursuit Of COUISE ...ooviiiiiiiiiiii e 21.5270-1
Basic eligibility ....oouveiiiiiieceiese e 21.5040-1
Benefit payments and charges against entitlement for taking an approved

licensing O CertifiCatION tEST......eirviereiiiiiie ettt e et sreesene s 21.5137-1
Benefit payments—secondary school programe..........ccoeoiiiieeiieneciiie e, 21.5136-1
Certifications and release 0f PAYMENTS. .......cvvviiiiiiereriiiiie it 21.5133-1
Change Of PrOBIAM......ciieriiii ittt 21.5232-1
CIVILTIGRES et 21.5300-1
COMDBINALION .ttt ettt ettt sttt e etk e n et a st e sneanee e 21.5231-1
Computation of benefit payments and monthly rates..........cccocovvivininiiiiinicie e, 21.5138-1
Computation of benefit payments for incarcerated individuals' ..........c..ccccoeiinnenen. 21.5139-1
Contribution TEQUITEIMEINES ...ccovireiiiriietieaiteiteebee et eeeeee e ete ettt e aeeseieeersaseseeeaereens 21.5052-1
COUNSELIME  ooeiiieiie ettt e ettt e et e e e ettt e e e e ee e e e e e tteeee e eebeas 21.5100-1
COULSES 1ttt ettt ettt nar e bttt eh e e e ea bt ekttt e e h bt e en et ennr e 21.5250-1
Criteria used in determining benefit payments .......ccoccoveeveeciiieienieeie e, 21.5132-1
Date of diSenrOlIMEnt.......covviriiiiicieiie e 21.5062-1
Dates Of PArtICIPATION ..ccuvvetieiieies ettt ettt esbe st 21.5054-1
Death of PATtICIPANT......c.vioeriiiiirie ittt ettt e 21.5067-1
DIETINIHONS  ooviiiiiieteos ittt ettt s e e et et e e et a e e easae e mae e s aree e s s eaase e e ren e e e 21.5021-1
JD IS 1100 11 04 1c) 1 S U TP P SO UEUR S PUPTS 21.5060-1
Educational Assistance Pilot Program ........ccccooiiiiiiniiiiiiie e, 21.5290-1
Educational assistance alloWanCe .........coooveoiviiriiiirienciiinne et 21.5131-1
Eligibility under more than one program ...........ccoceiviiiiiiiiinienr e 21.5022-1
ERHEIEMENE 1ottt 21.5070-1
Entitlement Char@e ......oooivviiiiiiiiieecce et 21.5072-1
Entitlement charge—overpayment CaSES .........ccioviriiiriiaiiiiiie e cee e 21.5076-1
EXCESSIVE @DSEIICES L..uviiviiiiiiiiiii ittt sttt et et e et et 21.5074-1
Extended period of @ligibility........cccovieiiiiiiiiiiee e 21.5042-1
Extended period of eligIbility........ocvereriieriiiiiiiie e 21.5296-1
Interruption to conserve eNtItlEMENt .......cueviriiiiiriiieciiieee e e 21.5078-1
Months of entitlement allOWed .........ccooviiiiiviiii e 21.5071-1
Nonduplication; Federal programs........ccccoiiiiviiieiiiei i 21.5023-1
Payments; educational assistance alloWance..........cccovvevvvveiiiicriniieerieeiiee e, 21.5130-1
Periods of entitlemMeEnt ..........ooiiiiiiieii e 21.5041-1
Post-Vietnam era veterans’ educational assiStance........ccocvevviverrercciiviiiieiiesie e 21.5020-1
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Programs of €dUCALION ....eovviiiiiiiiiit e
Reduced monthly contribution for certain individualsS...........ccceeeiiiiriiiiiiniiinne
Refund upon disentrollment........cooccriveoiiiiiiiicie e
Refunds without disenrollment ...........ccccoiciiiiiiiiniii i
Restoration of contributions (Persian Gulf War) .........cccooovevvieeiiiiiiie e,
Restrictions on paying benefits t0 SErviCePerSONS......ovvvviiiriiiveeeriiiiireeiiee e,
Resumption of partiCipation........coccuieiiiciiiioie it
SCROOLS 1. e
State APPIOVING AZEINCIES ...eeeurieireertieriieatienttesiteaiteateareersrestaeasbeasseeeereassteessaseensessensans
Suspension Of PArtICIPALION .......eveiiiiiiie ittt e sttt
Transfer of entitlement..........ccooivinii e
TTAVE] EXPRIISES ...ttt ettt ettt aer et e bbb n e enee e eneas
TULOTTAL ASSISTANCE ..ot iiiitiiiee ettt ettt nre e enae s
WOrK-StUAY PrOZIAIMN c..evviiiiiiiie ettt eaa s

Subpart H—Educational Assistance Test Program

Administration of benefits program—Chapter 107, Title 10,

United States Code.....uuiiiiiiiriiii et ee s s sre e
Applications, claims and time lMItS.......ccoceoiiiiiiriiieee e
Certifications of enrollMEnt ........cceviiiiiiiiiiiii e
Charges against entitlemeEnt ........cccooveiiiiiiiiieiiie e
Commencing date of subsistence allowance............ooccoviveriniie e,
L0 1 PSSR PPPPPRR
DETINITIONS  tiiiiieeiiiee ittt e et e e st e ettt eetr e e e e et e e s rar e e b s e e saeseab e e s sssaeeanteeeeennreeesnsaeeasees
Delegations Of @ULNOTIEY .....eeiiiiiiieiiir e e e e sre e e e nae e
Discontinuance dates: General.......c.cccoreiiiiiiiiiiiit et
EdUcational @SSISTANCE. ........uciiieiireriiiiiiiee ettt ar ettt
BEIEIDILY oottt
Eligibility under more than one program ........c.coeeviioenericarcnrencere e
ENHEIEMENT oot
Establishment of educational assistance test program ............ccceeveeeriierireeieaineeneenns
False or fraudulent Claims .......covviericire i
False or misleading Statements .......ccovvcveariiiiiiiiiie e
MEaSUremMENt OF COUISES...iiuuriiuriririeritiitee ittt ettt e bt a e s e et e be e e eeenbeeanee e
Nonduplication: Federal programs........cocivviiiieiiiiiriiiirieeis e eiea et
Obtaining BeNETItS .. .viiiieiiiiiii ettt
OVEIPAYIMEIILS ..eoniiiiiiiiiiiiiie e sttt e e e et e s st e et e s aren e e s eannes
OVEIVIEW  eietiieiitite et e e e et e ettt et e s e tae e s b ae e s e e sattessb e e as e e e sh et e e neba e e nrbe e s e e bbaeansaee e
Payment of educational assSIiSTANCE .......cc.coiiiiiiiiiiiii e
Period of entitlement.........ccoiiiiiiiinic e
Reports of withdrawals and terminations of attendance

and changes in training time .......cccccviiiireriii e
Specific diSCONtINUANCE AATES .....iveviviiiriiiicit ittt
SUbSIStENCE AILOWANCE. ... .viiiiiiiiieeei ettt ettt tae e anae s
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Transfer Of QULNOTILY ....oiviieieieiie et 21.5705-1
Transfer Of entItleMENT.......vvii i 21.5743-1

Subpart I—Temporary Program of Vocational Training
for Certain New Pension Recipients

Additional applicable chapter 31 regulations.........cccocoeeviiiieniciiiiii e, 21.6380-1
Applicability of rules and administrative procedures under

38 ULS.C.chapter 31 oot 21.6010-1
Authorization of services under chapter 31 rules......ooeiiiivviiiiiiiiiiie e, 21.6310-1
Authorization of tranSportation SEIVICES ......ccuviiiricviiiriiieiiieer e et erie s era e erve s 21.6370-1
Basic duration of a vocational training program.........c.eeverieeieeneoreiiirireeceereeeena, 21.6070-1
CaSE STATUS SYSTEIML. c.utiiiiireiiiiteiitiit ettt ettt et sttt st a st e s tbaeassn e s anneeeanaeas 21.6180-1
Claims and €leCtIONS ...ocvvvieeeeiie ettt ettt ae et 21.6015-1
Completing the PLAN ... et 21.6082-1
Computing the period of vocational training program participation .............c...eeeue.. 21.6074-1
Consequences 0f €VAIUALION ......oviiviiirieiiiiie it ceeee e et esrae e e e e stre s erresraeeseeesees 21.6058-1
Cooperation of the veteran in an evaluation ...........cc.occoiiiiriiiinnni e 21.6056-1
Coordination with the Veterans Service Center.........oocevviieiverieiienieniceeeseeree 21.6420-1
COUNSEIINE oottt ettt e r e e et aae e satb e s erbaeeeentneeeaeeas 21.6100-1
Criteria for determining good employment potential.............ccooiiiieiiireierereeerreee, 21.6054-1
DEEINILIONS  cooiiiii ittt ettt et et e e sts e be s b e et 21.6005-1
Delegation of authority ....o.ovvioriiiiiii 21.6410-1
Educational and vocational training SEIVICES ......ecverrercireiiieaaiiesierarereerneeereeeeeeeeranns 21.6120-1
Effective dates of induction into and termination of vocational training.................... 21.6282-1
Eligibility for vocational training and employment assiStance ...........ccc..oecveevvrennnnn. 21.6040-1
Entry, reentry and cOmMPLEetion ........cocviiiiiiiiiiiiii e 21.6042-1
Evaluation and improvement of rehabilitation potential..........ccccoooiiiiiiicriiiinnnen, 21.6140-1
EVAIUALIONS  1eieiiiiieiie ettt ettt 21.6052-1
Extending the duration of a vocational training program ............c.coccevveevveereaiiesnnennn, 21.6072-1
FINANCIAL ASSISTANCE ...vvveiuvieeriieitie ettt et e e rea et e e anaene e 21.6260-1
Independent LlIVING SEIVICES . couiiriieriiiiiiiiit ettt ie ettt ve e aeerer e 21.6060-1
Leaves OF @DSEINCE ..iiuiiiiiiiiieiiiiciie et 21.6340-1
Limitations on the number of evaluations............ccceeeiiiririiiiiniir s 21.6059-1
Medical treatment, care and SEIVICES ...ooiivv ittt e 21.6240-1
Nonduplication—38 U.S.C., chapters 30, 31, 32,34 and 35.........ccooviiviieiiiniiinn, 21.6021-1
Participation of eligible veterans in an evaluation .......c..cccocevvrriiiiniiiinie e 21.6050-1
RALE OF PULSUIL....viiiiiieceiiie ettt et e e e et e b e e et e e e e st e s bbe e e e 21.6310-1
Reentrance into a training PrOZIAM . ..c..ceiereeurieireerireervressressseesasseesssereeessseesanseesnns 21.6284-1
Requirement for an individualized written rehabilitation

or employment assiStANCe PLAN.......c.ooiiviiiiiiiie e 21.6080-1
Resources for provision of medical treatment, care and SErvices .......c.occervvvervennnenn, 21.6242-1
Satisfactory conduct and COOPEration .........c.ccveierierieerieeriie e eeresceeeeeeee e eene e 21.6362-1
Services and ASSISTANCE .....vveveerieeieiieiere e ee it et ettt ettt e bt e ees e s e e e enee e 21.6060-1
SUPPIIES 1.ttt ettt ettt ettt stttk s e et e s rb e e air e enr e eaeeennes 21.6210-1
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Temporary vocational training program for certain pension recipients...................... 21.6001-1
TTAINING TESOUITES ... ettt ittt ettt ettt ettt et ettt et e e e et e et e e enaaeareae s 21.6290-1

Subpart J—Temporary Program of Vocational Training and Rehabilitation

DEfINITIONS  1ooiiiiiiiie ettt ettt e ettt e e e e er e e e st e ta e e neas 21.6503-1
Eligibility of qualified veterans for employment and counseling services ................. 21.6519-1
Employment of qualified VEterans ........c.cocvvveiiriiniiiiiiiiei e 21.6521-1
Entry and reentry into a program of counseling and employment

services under 38 U.S.C. 1504(a)(2) and (5) «ccccooeriiiiiiiniiiiinie e, 21.6523-1
Formulation of rehabilitation plan .........c.cccoocvieiiiiiiiiioi e 21.6515-1
Notice to qualified VELEIanS ........cciviiiiiiiiiiieii it 21.6509-1
OVEIVIEW  oeeiiiie it ci ettt et r et e sb ettt e e h e e b e mb e e e mb e nebr e snbeeneas 21.6501-1
Participation in the temMpoOrary Program ........cccooveeieviiiericineeiie e 21.6505-1
Special benefits for qualified veterans under test program ............ccoevveevreerceirniennenen, 21.6507-1

Subpart K—All Volunteer Force Educational Assistance Program (New GI Bill)

Accelerated payments, payment of tuition assistance top-up, and

licensing or certification test reimbursement.........ccccooovviviiiieireiiiiiiniieen, 21.7142-1
Advance payment and accelerated payment certifications..........ccceeevvieveeeenceininiinnnann, 21.7151-1
Applications, claims and time lMItS..........cocovvieriiiiiiiii e 21.7030-1
Basic eligibility requirements .........cccooiiiiiiieiiiine e 21.7042-1
Categories 0f basic ligibility.......cccoouiiiiiiiiii e, 21.7040-1
Certification of enrollment.......cociiiiiiiii e 21.7152-1
Certifications and release of PAYMENTS...c.cccevviiiiiiiiciirie et e 21.7140-1
Change Of PrOGIAM.......ccieiiiiiit ettt e st e esee e ar e sane e 21.7114-1
CIVILTIZIES oottt sttt ettt eb et eee et eraeneas 21.7310-1
COMMENCING AALES ...veiiiiieiieiiie ittt ettt e e te et e e ta e e beesree e srce e et e e sbeesens 21.7131-1
Conditions which result in reduced rates or no payment .........c..cccocvevriiieieniriininnn. 21.7139-1
CONTIICHNE INTEIESES ....vereeit ittt ettt ettt s b e eb e s b s eee e eree e nata e sanesaeas 21.7305-1
COUNSEIINEG 1ottt et te e ea e e et e et e e e e e e eststeeats e e e et naeeastseaenseas 21.7100-1
COUISE APPIOVAL L.eiiiiiiiiieii ettt b et ne e bt et anees 21.7220-1
COUISE MEASUTCITIEIIE 1..eeviveieeieniiietees ittt ernitr e e et e e s strae s e e ee e e bbb eeesatrnr et e s eenbbreaeeeennne 21.7170-1
Courses and enrollments which may not be approved.........cccoooviviiiviieinicriiiininen 21.7222-1
Courses included in programs of education..........c.cccoecevcieiiiiiniiic e 21.7120-1
Courses Precluded ... 21.7122-1
Death BENETIE ...oveieiiiiiie i 21.7280-1
DETINIIONS  1oiieiiii ettt st et sta bt e e b st abb e es bt et e et a e 21.7020-1
Delegations of QUthOTIEY ..occveiiiiiiiio e e 21.7301-1
DiSCONINUANCE AES...eeiiieiiiiiiie ittt ettt s e e 21.7135-1
Educational @SSIStANCE. .. .vviiiiiieiiiiecetie it eeriee ettt e e re s ab e e e e e ee e 21.7130-1

Eligibility based on involuntary separation, voluntary separation, or
participation in the Post-Vietnam Era Veterans’ Educational
ASSISTANCE PIOZIAM c..iviiiiiiiiiiiiii et 21.7045-1
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Eligibility for supplemental educational assistance ...........c.ccovvvvviviveriveniiniiiieiienne.. 21.7046-1
Ending dates of €ligibility .......cccooiiiiiiiiiiiiii e, 21.7050-1
Entitlement ..o 21.7070-1
Entitlement Charges.... ..o e 21.7076-1
Entitlement for some individuals who establish eligibility during the

open period or who establish eligibility before involuntary separation................. 21.7073-1
Entitlement to basic educational assiStance ...........ccooveiieiiiniiiiiiic e 21.7072-1
Entitlement to supplemental educational assiStance ..........c.ccoveovvreericiiinecnienrcnnns 21.7074-1
Entitlement to tuition assiStance tOP=Up .......courrririirieiirie et 21.7075-1
Establishment of educational assistance program.............ccceevvervveiveesrcreonneeinee e, 21.7000-1
Examination 0f T€COTAS ....ceiiiiiiiiiiiiii e 21.7307-1
Extended per1iod of €ligibility.......cccviiiiiiiiiiiiii e 21.7051-1
False, late or MISSING FEPOITS....vviiiiiiiiiiciiiii et e 21.7158-1
Finality Of dECISIONS .e.vviuriiriiii ittt 21.7302-1
Measurement of concurrent enrollments........couvvvieiiveroriiieiiii e 21.7172-1
Nonduplication of educational asSISTANCE ...........ccervirirriiririiiiriree e 21.7143-1
Other requIred FEPOITS .....c.eiiiiiiii et 21.7156-1
OVEICHAIZES  oivviiiitecit ettt ettt et 21.7124-1
OVETPAYINEIILS ..evviiiieiiiee ettt e sttt e e 21.7144-1
Persons with eligibility under 38 U.S.C. chapter 34 ........cooveciviiiiiciceeeec e, 21.7044-1
Procedural protection; reduction following loss of dependent ..........c.ooceeveiiirennnenn. 21.7320-1
Programs of education combining two or more types of courses .......coovevvvviirrennnnne. 21.7112-1
Progress and CONAUCT .......ooiviiiiiiiii e 21.7153-1
PUESULL ...ttt e et e et ettt e enn et 21.7150-1
Pursuit and @DSEINCES ......vvvuviieiiiiiitiicit e 21.7154-1
Rates of payment of basic educational assiStance...........ocecrveviieiiiiinieeicce s 21.7136-1
Rates of payment of basic educational assistance for individuals

with remaining entitlement under 38 U.S.C.ch. 34 ..., 21.7137-1
Rates of supplemental educational assiStance...........ccvcvviviiiiiviniciniie s 21.7138-1
REPOITING £EE ..ot 21.7159-1
ReVISION OF AECISIONS ..o.vieiiiiiiiiiiiieriti ettt 21.7303-1
Selection of a program of edUCAtION .......cccovuiiiiiiriiiie ittt 21.7110-1
State APPIOVING AZEIICIES ....vvruvrrureirreiteaeieitieieetiesre it et eete ettt aeeeseenetenbeenneenreanbeannens 21.7200-1
Suspension or discontinuance of PAYMENtS..........ccovvvrcviriiiiiiiieieec e 21.7133-1
Time limits for making eleCtionS ......c...ccovvviiiiiiiiie e 21.7032-1
TEAVEL EXPEIISES ..ottt e 21.7103-1
Transfer of eNtIIEMENT........ccoviriiiiicee e 21.7080-1
TULOTIAL ASSISTANCE ...c.vvrvee ittt ettt ettt et 21.7141-1

Subpart L—Educational Assistance for Members of the Selected Reserve

Applications, claims and time [IMItS.........ccocvvriiiiiriiiiiiceee e 21.7530-1
Certifications of enrollment and verification of pursuit........cccccocveviciiniiiiiinincn 21.7652-1
Changes Of PIOGIAM ....iiviiiiiie ettt et et eer e e er e e 21.7614-1
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CONTHICHNG INTETESTS 1vviiviiiiiitiie e ettt ettt ee e st e et et e et b e e s e rte e sttt e e enneeeenneeeneras 21.7805-1
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Measurement of concurrent enrollment .........cccocovvoiiiiiiiii i, 21.7673-1
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21.1-1 §21.1—Training and rehabilitation for veterans with service-connected disabilities 21.1-1

Subpart A— Vocational Rehabilitation and Employment
Under 38 U.S.C. Chapter 31

Authority: 38 U.S.C. 501(a), chs. 18, 31, and as noted in specific sections.
Source: 49 FR 40814, Oct. 18, 1984, unless otherwise noted.

Vocational Rehabilitation Overview

21.1 Training and rehabilitation for veterans with

service-connected diSabilities .......ccceiciriiiiiiriiiiiii e 21.1-1
Non-duplication
21.21  Election of benefits under education programs administered

by the Department of Veterans Affairs........coccooceeviiireciiiiiiiicce e, 21.21-1
21.22  Nonduplication—Federal programs...........ccooviiveriirierinnieine e 21.22-1
Claims
21,30 CLAIMS ©oioviiiiiiiie ettt ettt et b e ettt et et a e b e be e reer et et e et 21.30-1
21.31  Informal ClaIM .oooveiiiiiiicc e 21.31-1
21.32  Notification by VA of necessary information or evidence when a claim is filed;

time for claimant response and VA action. ..........cccccovvvieeiiii e 21.32-1

21.33 VA has a duty to assist claimants in obtaining evidence ...........ccccocveeeveevireveneinnnnn 21.33-1
Definitions
2135  DEfINITIONS. ...ttt bbbt 21.35-1
Basic entitlement
21,40  Basic entitlemMEnt......cociiiieriiiiiiirie sttt 21.40-1
Periods of eligibility
21.41  Basic period of eligibility......occooviiriiiiiiiiii e 21.41-1
21.42  Basic period of eligibility deferred........ccocooviiiiiiiiiciii e, 21.42-1
21.44  Extension beyond basic period of eligibility

because of serious employment handicap..........ccoccovveioiiviiniie e 21.44-1
21.45  Extension beyond basic period of eligibility for a program

of independent liVINg SEIVICES ..ooviiiviaiiiiiiiiie e 21.45-1
21.47  Eligibility for employment aSSIStANCE .........c.vivviiriiiiiveerirenir e e 21.47-1
21.48  Severance of service-connection—reduction to

NoNCOMPENsSable AEEIee........cooviiieiiiiiiiiiie et 21.48-1

Initial and extended evaluation

21.50  Initial @Valtiation ..ooveveiiiie e 21.50-1
21.51  Determining employment handicap .......covevvviiiiiiiiiiiniie e 21.51-1
21.52  Determining serious employment handicap.........cccccuivirvieiiiniiiieniieiiene e 21.52-1
21.53  Reasonable feasibility of achieving a vocational goal ...........cccceccrviniine, 21.53-1
21.57  Extended evaluation .........ccviiiiiiiiiiieiiiie ettt 21.57-1

21.58  Redetermination of employment handicap and
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21.1-2 §21.1—Training and rehabilitation for veterans with service-connected disabilities 21.1-2

serious employment handicap.........ccoecverieiiiiceiic 21.58-1
21.59  Review and appeal of decisions on eligibility and entitlement.............................. 21.59-1
Vocational Rehabilitation Panel
21.60  Vocational Rehabilitation Panel............ccoooeviviiiiiiiiiiiii e 21.60-1
21.62  Duties of the Vocational Rehabilitation Panel............cc.cocooooiiiiiiiiiiciccscc 21.62-1
Duration of rehabilitations programs
21.70  Vocational rehabilitation........ccooiiiiiiiiiiii e 21.70-1
21.72  Rehabilitation to the point of employability .......c.cocveivriiiiiiiiiiieie e 21.72-1
21.73  Duration of employment assiStance Programs ........cocvevevervverereesinresnessreeinresieannes 21.73-1
21.74  Extended evaluation........ccocoioiiiiiieiiiieie e 21.74-1
21,76 Independent LIVINZ......cooi ittt st eaee s 21.76-1
21.78  Approving more than 48 months of rehabilitation..............cccceevvvvivniiniiiiiiiineins 21.78-1
21.79  Determining entitlement usage under chapter 31.........cccoociiiiiiiiiiiinii 21.79-1
Individualized written rehabilitation plan
21.80  Requirement for a rehabilitation plan .........ccccoiviiiiiiiiiii e, 21.80-1
21.82  Completing the plan under Chapter 31 . ..o 21.82-1
21.84  Individualized written rehabilitation plan..........cccccovviviiiiiiiie e 21.84-1
21.86  Individualized extended evaluation plan..........cccoccvrieiciiiiie e 21.86-1
21.88  Individualized employment assistance plan...........ccccoecviviiviieiiiinieceieeiee e 21.88-1
21.90  Individualized independent living plan..........ccooceioveriiiiiiiiie e 21.90-1
21.92  Preparation of the plan ... 21.92-1
21.94  Changing the PIan ....cccociiiiiii et 21.94-1
21.96 RevIeW Of the PIan «..ooiiiiiie e 21.96-1
21.98  Appeal of disagreement regarding development of,

or change in, the plan........cccoiiiiii 21.98-1
Counseling
21,100 COUNSEIING ..vviviiviriiieiee ettt ettt et e et s et et e entee e ene 21.100-1
Educational and vocational training services
21.120  Educational and vocational training SEIVICES........cuvriivrereearireriresrireaieaniveeereene 21.120-1
21,122 SCROOL COUISE ..ttt et et 21.122-1
21,123 ONJOD COUISE cuuiiiiiiitieiiit ettt ettt ettt e r e 21.123-1
21.124  COmbINAtiON COUISE ...uvreuiirieeiiirieiiiieete et stiesie ettt et et e bbb eree st e 21.124-1
21,126 Farm COOPEIAtIVE COUISE ....ueiruurarianiiriieeaeirateesieeniienieeesieenereeneteesneenaraancesineenene e 21.126-1
21.128 Independent StUAY COUISE .....iiiiiiiiiiiiiiiiie ettt 21.128-1
21.129  HOME STUAY COUSE ..vivirririiireiiiieiiie it e serests e sire et esbee s e bt e e st e e seaeasebeeeninneas 21.129-1
21.130 Educational and vocational courses outside the United States ............ccccccevreneen. 21.130-1
21.132  Repetition 0F the COUISE . ..ottt 21.132-1
21.134  Limitations on flight tralning .........ccceeviveiririiiininiie e 21.134-1]
Special rehabilitation services
21.140 Evaluation and improvement of rehabilitation potential...........c.cccceviiiinininen, 21.140-1
21,142 Adult basic €dUCAtION ......ccoiiiiiiiii e cn 21.142-1
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21.32-1 §21.32—Notification by VA of necessary information or evidence when a claim is filed; 21.32-1
time for claimant response and VA action

§21.32 Notification by VA of necessary information or evidence when a claim is filed; time
for claimant response and VA action.

The provisions of this section apply to claims that are governed by this subpart or subpart
M of this part.

(a) VA has a duty to notify claimants of necessary information or evidence. Except when
a claim cannot be substantiated because there is no legal basis for the claim, or undisputed facts
render the claimant ineligible for the claimed benefit, when VA receives a complete or
substantially complete application for vocational rehabilitation benefits and services provided
under this subpart or subpart M of this part VA will:

(1) Notify the claimant of any information and evidence that is necessary to
substantiate the claim;

(2) Inform the claimant which information and evidence, if any, the claimant is to
provide to VA and which information and evidence, if any, VA will try to obtain for the
claimant; and

(3) Inform the claimant of the time limit, as provided in paragraph (c) of this
section, for responding to VA’s notification, and of actions, as provided in paragraph (d) of this
section, that VA may take to decide the claim if the claimant does not respond to such

notification within 30 days.

(b) Definitions for purposes of §$21.32 and 21.33. For purposes of this section and
§21.33:

(1) The term application does not include a notice of disagreement.

(2) The term notification means the notice described in paragraph (a) of this
section.

(3) The term substantially complete application means, for an individual’s first
application for vocational rehabilitation benefits and services administered by VA, an application
containing:

(1) The claimant’s name;

(ii) His or her relationship to the veteran, if applicable;

(iii) Sufficient information for VA to verify the claimed service, if
applicable; and

(iv) The benefit claimed.
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21.32-2 §21.32—Notification by VA of necessary information or evidence when a claim is filed; 21.32-2
time for claimant response and VA action

(4) The term information means nonevidentiary facts, such as the claimant’s
Social Security number or address, or the name of the educational institution the claimant is
attending.

(c) Time limit. Any information and evidence described in the notification as information
and evidence that the claimant is to provide must be received by VA within one year from the
date of the notification. If VA does not receive the information and evidence from the claimant

within that time period, VA may adjudicate the claim based on the information and evidence in
the file.

(d) Actions VA may take after 30 days if no response from claimant. If the claimant has
not responded to the notification within 30 days, VA may decide the claim before the expiration
of the one-year period, based on all the information and evidence in the file, including
information and evidence it has obtained on behalf of the claimant. If VA does so, however, and
the claimant subsequently provides the information and evidence specified in the notification
within one year of the date of the notification, VA must readjudicate the claim. If VA’s decision
on a readjudication is favorable to the claimant, the award of vocational rehabilitation benefits
and services shall take effect as if the prior decision by VA on the claim had not been made.

(e) Incomplete applications. If VA receives an incomplete application for benefits, it will
notify the claimant of the information necessary to complete the application and will defer
assistance until the claimant submits this information. If the information necessary to complete
the application is not received by VA within one year from the date of such notice, VA cannot
pay or provide any benefits based on that application.

(f) Who VA will notify. For the purpose of this section, when VA seeks to notify a
claimant, it will provide such notice to:

(1) The claimant;
(2) His or her fiduciary, if any; and

(3) His or her representative, if any. (Authority: 38 U.S.C. 5102, 5103,
5103A()(3))

[49 FR 40814, Oct. 18, 1984, as amended at 55 FR 12821, Apr. 6, 1990; 62 FR 17707,
Apr. 11, 1997; 74 FR 31855, July 6, 2009]

Supplement Highlights references: 30(2), 82(2).
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21.33-1 §21.33—VA has a duty to assist claimants in obtaining evidence 21.33-1

§21.33 VA has a duty to assist claimants in obtaining evidence.

The provisions of this section apply to claims that are governed by this subpart or subpart
M of this part.

(a) VA’s duty to assist begins when VA receives a complete or substantially complete
application.

(1) Except as provided in paragraph (d) of this section, upon receipt of a complete
or substantially complete application for vocational rehabilitation benefits and services under this
subpart or subpart M of this part, VA will:

(i) Make reasonable efforts to help a claimant obtain evidence necessary to
substantiate the claim; and

(i1) Give the assistance described in paragraphs (b) and (c¢) of this section
to an individual attempting to reopen a finally decided claim.

(2) VA will not pay any fees a custodian of records may charge to provide the
records VA requests. (Authority: 38 U.S.C. 5103A)

(b) Obtaining records not in the custody of a Federal department or agency.

(1) VA will make reasonable efforts to obtain relevant records not in the custody
of a Federal department or agency. These records include relevant records from:

(i) State or local governments;

(i) Private medical care providers;

(iii) Current or former employers; and

(iv) Other non-Federal governmental sources.

(2) The reasonable efforts described in paragraph (b)(1) of this section will
generally consist of an initial request for the records and, if VA does not receive the records, at
least one follow-up request. The following are exceptions to this provision concerning the
number of requests that VA generally will make:

(i) VA will not make a follow-up request if a response to the initial request
indicates that the records sought do not exist or that a follow-up request for the records would be
futile.

(i1) If VA receives information showing that subsequent requests to this or
another custodian could result in obtaining the records sought, reasonable efforts will include an

initial request and, if VA does not receive the records, at least one follow-up request to the new
source or an additional request to the original source.
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21.33-2 §21.33—VA has a duty to assist claimants in obtaining evidence 21.33-2

(3) The claimant must cooperate fully with VA’s reasonable efforts to obtain
relevant records from non-Federal agency or department custodians. The claimant must provide
enough information to identify and locate the existing records, including:

(1) The person, company, agency, or other custodian holding the records;

(i1) The approximate time frame covered by the records; and

(iii) In the case of medical treatment records, the condition for which
treatment was provided.

(4) If necessary, the claimant must authorize the release of existing records in a
form acceptable to the person, company, agency, or other custodian holding the records.
(Authority: 38 U.S.C. 5103A)

(c) Obtaining records in the custody of a Federal department or agency.

(1) Subject to paragraphs (c)(2) through (c)(4) of this section, VA will make as
many requests as are necessary to obtain relevant records from a Federal department or agency.
These records include but are not limited to:

(i) Military records;

(ii) Medical and other records from VA medical facilities;

(iii) Records from non-VA facilities providing examination or treatment at
VA expense; and

(iv) Records from other Federal agencies.

(2) VA will cease its efforts to obtain records from a Federal department or
agency only if VA concludes that the records sought do not exist or that further efforts to obtain
those records would be futile. Cases in which VA may conclude that no further efforts are
required include cases in which the Federal department or agency advises VA that the requested
records do not exist or that the custodian of such records does not have them.

(3) The claimant must cooperate fully with VA’s reasonable efforts to obtain
relevant records from Federal department or agency custodians. At VA’s request, the claimant
must provide enough information to identify and locate the existing records, including:

(1) The custodian or agency holding the records;
(ii) The approximate time frame covered by the records; and
(iii) In the case of medical treatment records, the condition for which

treatment was provided.
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21.33-3 §21.33-——VA has a duty to assist claimants in obtaining evidence 21.33-3

(4) If necessary, the claimant must authorize the release of existing records in a
form acceptable to the custodian or agency holding the records. (Authority: 38 U.S.C. 5103A)

(d) Circumstances where VA will refrain from or discontinue providing assistance. VA
will refrain from providing assistance in obtaining evidence for a claim if the substantially
complete or complete application for benefits indicates that there is no reasonable possibility that
any assistance VA would provide to the claimant would substantiate the claim. VA will
discontinue providing assistance in obtaining evidence for a claim if the evidence obtained
indicates that there is no reasonable possibility that further assistance would substantiate the
claim. Circumstances in which VA will refrain from or discontinue providing assistance in
obtaining evidence include but are not limited to:

(1) The claimant’s ineligibility for the benefit sought because of lack of qualifying
service, lack of veteran status, or other lack of legal eligibility;

(2) Claims that are inherently not credible or clearly lack merit;

(3) An application requesting a benefit to which the claimant is not entitled as a
matter of law; and

(4) The claimant’s lack of cooperation in providing or requesting information or
evidence necessary to substantiate the claim. (Authority: 38 U.S.C. 5103A)

(e) Duty to notify claimant of inability to obtain records.
(1) VA will notify the claimant either orally or in writing when VA:

(i) Has made reasonable efforts to obtain relevant non-Federal records, but
is unable to obtain them; or

(ii) After continued efforts to obtain Federal records, concludes that it is
reasonably certain they do not exist or that further efforts to obtain them would be futile.

(2) For non-Federal records requests, VA may provide the notice to the claimant
at the same time it makes its final attempt to obtain the relevant records.

(3) VA will make a written record of any oral notice conveyed under this
paragraph to the claimant.

(4) The notice to the claimant must contain the following information:
(1) The identity of the records VA was unable to obtain;
(i1) An explanation of the efforts VA made to obtain the records;

(iii) The fact described in paragraph (e)(1)(1) or (e)(1)(ii) of this section;
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(iv) A description of any further action VA will take regarding the claim,
including, but not limited to, notice that VA will decide the claim based on the evidence of
record unless the claimant submits the records VA was unable to obtain; and

(v) A notice that the claimant is ultimately responsible for obtaining the
evidence.

(5) If VA becomes aware of the existence of relevant records before deciding the
claim, VA will notify the claimant of the existence of such records and ask that the claimant
provide a release for the records. If the claimant does not provide any necessary release of the

relevant records that VA is unable to obtain, VA will ask that the claimant obtain the records and
provide them to VA.

(6) For the purpose of this section, if VA must notify the claimant, VA will
provide notice to:

(1) The claimant;
(i1) His or her fiduciary, if any; and
(ii1) His or her representative, if any. (Authority: 38 U.S.C. 5102, 5103(a),
S103A)
[74 FR 31856, July 6, 2009]

Cross reference: Due Process. See §3.103.

Supplement Highlights reference: 82(2)

Next Section is 21.35
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Reserved
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Definitions
§21.35 Definitions.

(a) Employment handicap. This term means an impairment of a veteran’s ability to
prepare for, obtain, or retain employment consistent with such veteran’s abilities, aptitudes, and
interests. (Authority: 38 U.S.C. 3101(1), 3102)

(b) Independence in daily living. This term means the ability of a veteran, without the
service of others, or with a reduced level of the services of others, to live and function within
such veteran’s family and community. (Authority: 38 U.S.C. 3101(2))

(c) Program of education. This term means:

(1) A combination of subjects or unit courses pursued at a school which is
generally acceptable to meet requirements for a predetermined educational, professional or
vocational objective; or

(2) Such subjects or courses which are generally acceptable to meet requirements
for more than one objective if all objectives pursued are generally recognized as being related to
a single career field; or

(3) Any unit course or subject, or combination of courses or subjects, pursued by
an eligible veteran at any educational institution required by the Administrator of the Small
Business Administration as a condition to obtaining financial assistance under the provisions of
section (7)(1)(1) of the Small Business Act. (Authority: 15 U.S.C. 636(1)(1), 38 U.S.C. 3252(b))

(d) Program of independent living services and assistance. This term includes:
(1) The services provided in this program that are needed to enable a veteran to
achieve maximum independence in daily living, including counseling, diagnostic, medical,
social, psychological, and educational services determined by the Department of Veterans Affairs

to be necessary, and

(2) The monthly allowance authorized by 38 U.S.C. Chapter 31 for such a veteran.
(Authority: 38 U.S.C. 3101(4))

(e) Rehabilitated to the point of employability. This term means that the veteran is
employable in an occupation for which a vocational rehabilitation program has been provided
under this program. (Authority: 38 U.S.C. 3101(5))

() Rehabilitation program. This term includes, when appropriate:

(1) A vocational rehabilitation program (see paragraph (i) of this section);
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Subpart B—Claims and Applications for Educational Assistance

Authority: 38 U.S.C. 501(a), ch. 51, and as noted in specific sections.

Editorial Note: The regulations formerly appearing under this subpart were revoked at
30 FR 14103, Nov. 9, 1965. That order provided in part, “these regulations remain in force
insofar as they are pertinent to any problems, appeals, litigation, or determinations of liability of
educational institutions or training establishments for overpayments under 38 U.S.C. 3266.”

Claims
21,1029 DEfINTEONS. .0ttt ettt es s ettt bear s eaa e nre e 21.1029-1
211030 CIAIMNS 1euveveeireree ettt ettt ettt sb et be et et e st e st s b er e b saesasesa s bens 21.1030-1
21.1031 VA responsibilities when a claim is filed ...........c.ooeeiiiireiie 21.1031-1
21.1032 VA has a duty to assist claimants in obtaining evidence ..........cccccceeeviiiieeirann. 21.1032-1
21,1033 TIME TIMIES 1ovtiriieiitiiitccect ettt ettt et eae e 21.1033-1
211034 APPEALS. ettt 21.1034-1

Claims
§21.1029 Definitions.

The following definitions of terms apply to this subpart and subparts C, D, F, G, H, K, L,
and P, to the extent that the terms are not otherwise defined in those subparts:

(a) Abandoned claim. A claim is an abandoned claim if:

(1) In connection with a formal claim VA requests that the claimant furnish
additional evidence, and the claimant:

(i) Does not furnish that evidence within one year of the date of the
request; and

(i1) Does not show good cause why the evidence could not have been
submitted within one year of the date of the request; or

(2) In connection with an informal claim, VA requests a formal claim, and:

(i) VA does not receive the formal claim within one year of the date of
request; and
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(i1) The claimant does not show good cause why he or she could not have
filed the formal claim in sufficient time for VA to have received it within one year of the date of
the request. (Authority: 38 U.S.C. 5103(a))

(b) Date of claim. The date of claim is the date on which a valid claim or application for
educational assistance is considered to have been filed with VA, for purposes of determining the
commencing date of an award of that educational assistance.

(1) If an informal claim is filed and VA receives a formal claim within one year of
the date VA requested it, or within such other period of time as provided by §21.1033, the date of
claim, subject to the provisions of paragraph (b)(3) of this section, is the date VA received the
informal claim.

(2) If a formal claim is filed other than as described in paragraph (b)(1) of this
section, the date of claim, subject to the provisions of paragraph (b)(3) of this section, is the date
VA received the formal claim.

(3) If a formal claim itself is abandoned and a new formal or informal claim is
filed, the date of claim is as provided in paragraph (b)(1) or (b)(2) of this section, as appropriate.
(Authority: 38 U.S.C. 5103)

(¢) Educational institution. The term educational institution means:

(1) A vocational school or business school;

(2) A junior college, teachers’ college, college, normal school, professional
school, university, or scientific or technical institution;

(3) A public or private elementary school or secondary school;

(4) Any entity, other than an institution of higher learning, that provides training
for completion of a State-approved alternative teacher certification
program;

(5) An organization or entity offering a licensing or certification test; or

(6) Any private entity that offers, either directly or indirectly under an agreement
with another entity, a course or courses to fulfill requirements for the
attainment of a license or certificate generally recognized as necessary to
obtain, maintain, or advance in employment in a profession or vocation in
a high technology occupation. (Authority: 38 U.S.C. 3452, 3501(a)(6),
3689(d))

(d) Formal claim. A claim is a formal claim when the claimant (or his or her authorized
representative) files the claim with VA, and:

(1) The claim is a claim for:
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(i) Educational assistance;
(ii) An increase in educational assistance; or

(iii) An extension of the eligibility period for receiving educational
assistance; and

(2) If there is a form (either paper or electronic) prescribed under this part, the
claim is filed on that form. (Authority: 38 U.S.C. 5101(a))

(e) Informal claim.

(1) If a form (either paper or electronic) has been prescribed under this part to use
in claiming the benefit sought, the term informal claim means:

(1) Any communication from an individual, or from an authorized
representative or a Member of Congress on that individual’s behalf that indicates a desire on the
part of the individual to claim or to apply for VA-administered educational assistance; or

(ii) A claim from an individual or from an authorized representative on
that individual’s behalf for a benefit described in paragraph (d)(1)(i) of this section that is filed in
a document other than in the prescribed form.

(2) If a form (either paper or electronic) has not been prescribed to use in claiming
the benefit sought, the term informal claim means any communication, other than a formal claim,
from an individual, or from an authorized representative or a Member of Congress on that
individual’s behalf that indicates a desire on the part of the individual to claim or to apply for
VA-administered educational assistance.

(3) When VA requests evidence in connection with a claim, and the claimant
submits that evidence to VA after having abandoned the claim, the claimant’s submission of the
evidence is an informal claim.

(4) The act of enrolling in an approved educational institution or training
establishment is not an informal claim.

(5) VA will not consider a communication received from a service organization,
an attorney, or agent to be an informal claim if a valid power of attorney, executed by the
claimant, is not in effect at the time the communication is written. (Authority: 10 U.S.C.
16136(b); 38 U.S.C 501(a), 3034(a), 3241(a), 3323(a), 3471, 3513, 5101(a))

() Information. The term information means nonevidentiary facts, such as the claimant’s
Social Security number or address, or the name of the educational institution the claimant is
attending. (Authority: 38 U.S.C. 5101, 5102, 5103)

(g) Substantially complete application.
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(1) The term substantially complete application means, for an individual’s first
application for educational assistance administered by VA, an application containing:

(1) The claimant’s name;
(i1) His or her relationship to the veteran, if applicable;

(ii1) Sufficient information for VA to verify the claimed service, if
applicable;

(iv) The benefit claimed;
(v) The program of education, if applicable; and

(vi) The name of the educational institution or training establishment the
claimant intends to attend, if applicable.

(2) For subsequent applications for educational assistance administered by VA, a
substantially complete application means an application containing the information specified in
paragraphs (g)(1)(i) through (g)(1)(vi) of this section, except that the application may omit any
information specified in paragraphs (g)(1)(ii) or (g)(1)(iii) of this section that is already of record
with VA. (Authority: 38 U.S.C. 5102, 5103, 5103A)

(h) Training establishment. The term training establishment means any establishment
providing apprentice or other training on-the-job, including those under the supervision of a
college, university, any State department of education, any State apprenticeship agency, any State
board of vocational education, any joint apprenticeship committee, the Bureau of Apprenticeship
and Training established in accordance with 29 U.S.C. chapter 4C, or any agency of the Federal
government authorized to supervise such training. (Authority: 38 U.S.C. 3452(e), 3501(a)(9))

(i) V4. The term VA means the United States Department of Veterans Affairs.
(Authority: 38 U.S.C. 301)

[64 FR 23770, May 4, 1999, as amended at 72 FR 16964, Apr. 5, 2007; 74 FR 14665,
Mar. 31, 2009]

Supplement Highlights references: 42(1), 73(1), 82(1).
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§21.1030 Claims.
(@) Claim for educational assistance.

(1) The first time an individual claims educational assistance administered by VA
for pursuit of a program of education, he or she must file an application for educational
assistance using a form the Secretary prescribes for that purpose.

(2) If an individual changes his or her program of education or place of training
after filing his or her first application for educational assistance, he or she must file an
application requesting the change of program or place of training using a form the Secretary
prescribes for that purpose.

(3) A servicemember must consult with his or her education service officer before
filing an application for educational assistance, whether it is the first application or an application
to request a change of program or place of training. (Authority: 10 U.S.C. 16136(b); 38 U.S.C.
501(a), 3034(a), 3241(a), 3323(a), 3471, 3513, 5101(a))

(b) Filing a claim for educational assistance to pay for a licensing or certification test.
To receive educational assistance to pay for a licensing or certification test, an individual must
file a claim for educational assistance.

(1) If the claim is the first claim for educational assistance administered by VA,
the individual must file an application for educational assistance using a form the Secretary
prescribes for that purpose and must include the information described in paragraphs (b)(2)(i)
through (b)(2)(vi) of this section.

(2) If the claim is the second or subsequent claim for educational assistance, the
claim must include:

(1) The name of the test;

(i) The name and address of the organization or entity issuing the license
or certificate;

(iii) The date the claimant took the test;

(iv) The cost of the test;

(v) A statement authorizing release of the claimant’s test information to
VA, such as: “I authorize release of my test information to VA”;
and

(vi) Such other information as the Secretary may require. (Authority: 10

U.S.C. 16136(b); 38 U.S.C. 501(a), 3034(a), 3241(a), 3323(a),
3471, 3513, 5101(a))
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(c) Filing a claim for educational assistance to supplement tuition assistance provided
under a program administered by the Secretary of a military department. To receive tuition
assistance top-up as defined in §21.4200(hh), an individual must file a claim for educational
assistance.

(1) If the claim is the first claim for educational assistance administered by VA,
the individual must file an application for educational assistance using a form the Secretary

prescribes for that purpose.

(2) If the claim is the second or subsequent claim for educational assistance, the
claimant may submit a statement that he or she wishes to receive tuition assistance top-up.

(3) The claimant must also submit a copy of the form(s) that the military service
with jurisdiction requires for tuition assistance and that had been presented to the educational
institution, covering the course or courses for which the claimant wants tuition assistance top-up.

Examples of these forms include:

(i) DA Form 2171, Request for Tuition Assistance-Army Continuing
Education System;

(i) AF Form 1227, Authority for Tuition Assistance-Education Services
Program;

(ii1)) NAVMC 10883, Application for Tuition Assistance, and either
NAVEDTRA 1560/5, Tuition Assistance Authorization or
NAVMC (page 2), Tuition Assistance Authorization;

(iv) Department of Homeland Security, USCG CG-4147, Application for
Oft-Duty Assistance; and

(v) Request for Top-Up: eArmyU Program.

(4) The claimant must also provide to VA the following information, to the extent
it is not contained on any form filed under paragraph (c)(1) or (c)(3) of this section:

(1) His or her name;
(i1) His or her Social Security number;
(iii) The name of the educational institution;

(iv) The name of the course or courses for which the claimant wants
educational assistance;

(v) The number of the course or courses;

(vi) The number of credit hours for each course;
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(vii) The beginning and ending date of each course;
(viii) The cost of the course or courses; and

(ix) If the claimant doesn’t want to receive the full amount of that cost not
met by the Secretary of the military department concerned, the
portion that the claimant wishes to receive.

(5) If the claimant’s military department uses an electronic tuition assistance
application process with electronic signatures, VA will accept an electronic transmission of the
approved tuition assistance application directly from the military department concerned on behalf
of the claimant if:

(i) The electronic tuition assistance application indicates the
servicemember’s intent to claim tuition-assistance top-up; and

(i) The information described in paragraph (c)(4) of this section is
included in the electronic application. (Authority: 10 U.S.C.
16136(b); 38 U.S.C. 501(a), 3034(a), 3241(a), 3323(a), 3471,
3513, 5101(a))

(The Office of Management and Budget has approved the information collection
provisions in this section under control numbers 2900-0074, 2900-0098, 2900-0099, 2900-0154,
2900-0695, and 2900-0698.)

[48 FR 37971, Aug. 22, 1983, as amended at 64 FR 23771, May 4, 1999; 72 FR 16964,
Apr. 5,2007; 74 FR 14665, Mar. 31, 2009]

Supplement Highlights references: 42(1), 73(1).
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§21.1031 VA responsibilities when a claim is filed.

(a) VA will furnish forms. VA will furnish all necessary VA claim forms and instructions,
and, if appropriate, a description of any supporting evidence required upon receipt of an informal
claim. (Authority: 38 U.S.C. 5102)

(b) VA4 has a duty to notify claimants of necessary information or evidence.

(1) Except when a claim cannot be substantiated because there is no legal basis for
the claim, or undisputed facts render the claimant ineligible for the claimed benefit, when VA
receives a complete or substantially complete application for educational assistance provided
under subpart C, D, G, H, K, L, or P of this part VA will:

(i) Notify the claimant of any information and evidence that is necessary to
substantiate the claim; and

(i) Inform the claimant which information and evidence, if any, the
claimant is to provide to VA and which information and evidence, if any, VA will try to obtain
for the claimant.

(2) The information and evidence that VA, pursuant to paragraph (b)(1) of this
section informs the claimant that the claimant must provide, must be provided within one year
from the date of the notice. If VA does not receive such information and evidence from the
claimant within that time period, VA may adjudicate the claim based on the information and
evidence in the file.

(3) If the claimant has not responded to the request within 30 days, VA may
decide the claim before the expiration of the one-year period prescribed in paragraph (b)(2) of
this section, based on all the information and evidence in the file, including information and
evidence it has obtained on behalf of the claimant. If VA does so, however, and the claimant
subsequently provides the information and evidence within one year of the date of the request,
VA must readjudicate the claim. If VA’s decision on a readjudication is favorable to the
claimant, the award shall take effect as if the prior decision by VA on the claim had not been
made.

(4) If VA receives an incomplete application for benefits, it will notify the
claimant of the information necessary to complete the application and will defer assistance until
the claimant submits this information. If the information necessary to complete the application is
not received by VA within one year from the date of such notice, VA cannot pay or provide any
benefits based on that application.

(5) For the purpose of this paragraph, if VA must notify the claimant, VA will
provide notice to:

(1) The claimant;

(ii) His or her fiduciary, if any; and
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(1i1) His or her representative, if any. (Authority: 38 U.S.C. 5102, 5103,
5103A(a)(3))

[31 FR 6771, May 6, 1966, as amended at 48 FR 37971, Aug. 22, 1983; 64 FR 23771,
May 4, 1999; 72 FR 16965, Apr. 5, 2007; 74 FR 14665, Mar. 31, 2009]

Supplement Highlights references: 42(1), 73(1), 82(1).
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§21.1032 VA has a duty to assist claimants in obtaining evidence.

(a) VA’s duty to assist begins when VA receives a complete or substantially complete
application.

(1) Except as provided in paragraph (d) of this section, upon receipt of a complete
or substantially complete application for educational assistance under subpart C, D, G, H, K, L,
or P of this part, VA will:

(i) Make reasonable efforts to help a claimant obtain evidence necessary to
substantiate the claim; and

(ii) Give the assistance described in paragraphs (b) and (c) of this section
to an individual attempting to reopen a finally decided claim.

(2) VA will not pay any fees a custodian of records may charge to provide the
records VA requests. (Authority: 38 U.S.C. 5103A)

(b) Obtaining records not in the custody of a Federal department or agency.

(1) VA will make reasonable efforts to obtain relevant records not in the custody
of a Federal department or agency. These records include relevant records from:

(i) State or local governments;

(i) Private medical care providers;

(iii) Current or former employers; and

(iv) Other non-Federal governmental sources.

(2) The reasonable efforts described in paragraph (b)(1) of this section will
generally consist of an initial request for the records and, if VA does not receive the records, at
least one follow-up request. The following are exceptions to this provision concerning the
number of requests that VA generally will make:

(1) VA will not make a follow-up request if a response to the initial request
indicates that the records sought do not exist or that a follow-up request for the records would be
futile.

(i1) If VA receives information showing that subsequent requests to the
initial or another custodian could result in obtaining the records sought, reasonable efforts will

include an initial request and, if VA does not receive the records, at least one follow-up request
to the new source or an additional request to the original source.
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(3) The claimant must cooperate fully with VA’s reasonable efforts to obtain
relevant records from non-Federal agency or department custodians. The claimant must provide
enough information to identify and locate the existing records, including:

(i) The person, company, agency, or other custodian holding the records;

(i1) The apprdximate time frame covered by the records; and

(ii1) In the case of medical treatment records, the condition for which
treatment was provided.

(4) If necessary, the claimant must authorize the release of existing records in a
form acceptable to the person, company, agency, or other custodian holding the records.
(Authority: 38 U.S.C. 5103A)

(c) Obtaining records in the custody of a Federal department or agency.

(1) VA will make as many requests as are necessary to obtain relevant records
from a Federal department or agency. These records include but are not limited to:

(1) Military records;
(i1) Medical and other records from VA medical facilities;

(iii) Records from non-VA facilities providing examination or treatment at
VA expense; and

(iv) Records from other Federal agencies.

(2) VA will end its efforts to obtain records from a Federal department or agency
only if VA concludes that the records sought do not exist or that further efforts to obtain those
records would be futile. Cases in which VA may conclude that no further efforts are required
include cases in which the Federal department or agency advises VA that the requested records
do not exist or that the custodian of such records does not have them.

(3) The claimant must cooperate fully with VA’s reasonable efforts to obtain
relevant records from Federal department or agency custodians. At VA’s request, the claimant
must provide enough information to identify and locate the existing records, including:

(1) The custodian or agency holding the records;

(i) The approximate time frame covered by the records; and

(iii) In the case of medical treatment records, the condition for which
treatment was provided.
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(4) If necessary, the claimant must authorize the release of existing records in a
form acceptable to the custodian or agency holding the records. (Authority: 38 U.S.C. 5103A)

(d) Circumstances where VA will refrain from or discontinue providing assistance. VA
will refrain from providing assistance in obtaining evidence for a claim if the substantially
complete or complete application for benefits indicates that there is no reasonable possibility that
any assistance VA would provide to the claimant would substantiate the claim. VA will
discontinue providing assistance in obtaining evidence for a claim if the evidence obtained
indicates that there is no reasonable possibility that further assistance would substantiate the
claim. Circumstances in which VA will refrain from or discontinue providing assistance in
obtaining evidence include, but are not limited to:

(1) The claimant’s ineligibility for the benefit sought because of lack of qualifying
service, lack of veteran status, or other lack of legal eligibility;

(2) Claims that are inherently not credible or clearly lack merit; and

(3) An application requesting a benefit to which the claimant is not entitled as a
matter of law. (Authority: 38 U.S.C. 5103A)

(e) Duty to notify claimant of inability to obtain records.
(1) VA will notify the claimant either orally or in writing when VA:

(i) Makes reasonable efforts to obtain relevant non-Federal records, but is
unable to obtain them; or

(i1) After continued efforts to obtain Federal records, concludes that it is
reasonably certain they do not exist or that further efforts to obtain them would be futile.

(2) For non-Federal records requests, VA may provide the notice to the claimant
at the same time it makes its final attempt to obtain the relevant records.

(3) VA will make a record of any oral notice conveyed under paragraph (e) of this
section to the claimant.

(4) The notice to the claimant must contain the following information:
(1) The identity of the records VA was unable to obtain;
(i1) An explanation of the efforts VA made to obtain the records;
(iii) The fact described in paragraph (e)(1)(i) or (e)(1)(ii) of this section;
(iv) A description of any further action VA will take regarding the claim,

including, but not limited to, notice that VA will decide the claim based on the evidence of
record unless the claimant submits the records VA was unable to obtain; and
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(v) A notice that the claimant is ultimately responsible for obtaining the
evidence.

(5) If VA becomes aware of the existence of relevant records before deciding the
claim, VA will notify the claimant of the existence of such records and ask that the claimant
provide a release for the records. If the claimant does not provide any necessary release of the
relevant records that VA is unable to obtain, VA will ask that the claimant obtain the records and
provide them to VA.

(6) For the purpose of this section, if VA must notify the claimant, VA will
provide notice to:

(i) The claimant;

(1) His or her fiduciary, if any; and

(iii) His or her representative, if any. (Authority: 38 U.S.C. 5102(b),
5103(a), 5103A)

[72 FR 16965, Apr. 5, 2007, as amended at 74 FR 14665, Mar. 31, 2009]

Supplement Highlights references: 42(1), 69(1), 73(1), 82(1).
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§21.1033 Time limits.
The provisions of this section are applicable to informal claims and formal claims.

(a) Failure to furnish form, information, or notice of time limit. VA’s failure to give a
claimant or potential claimant any form or information concerning the right to file a claim or to
furnish notice of the time limit for the filing of a claim will not extend the time periods allowed
for these actions. (Authority: 38 U.S.C. 5101, 5113)

(b) [Reserved]

(c) Time limit for filing a claim for an extended period of eligibility under 10 U.S.C.
chapter 1606, or 38 U.S.C. chapter 30, 32, 33, or 35. VA must receive a claim for an extended
period of eligibility provided by §21.3047, §21.5042, §21.7051, §21.7551, or §21.9535 by the
later of the following dates:

(1) One year from the date on which the spouse’s, surviving spouse’s, veteran’s,
reservist’s, or other eligible individual’s original period of eligibility ended; or

(2) One year from the date on which the spouse’s, surviving spouse’s, veteran’s,
reservist’s, or other eligible individual’s physical or mental disability no longer prevented him or
her from beginning or resuming a chosen program of education. (Authority: 10 U.S.C. 16133(b);
38 U.S.C. 3031(d), 3232(a), 3321, 3512)

(d) Time limit for filing for an extension of eligibility due to suspension of program (38
US.C. chapter 35). VA must receive a claim for an extended period of eligibility due to a
suspension of an eligible child’s program of education as provided in §21.3043 by the later of the
following dates.

(1) One year from the date on which the child’s original period of eligibility
ended; or

(2) One year from the date on which the condition that caused the suspension of
the program of education ceased to exist. (Authority: 38 U.S.C. 3512(c))

(e) Extension for good cause.

(1) VA may extend for good cause a time limit within which a claimant or
beneficiary is required to act to perfect a claim or challenge an adverse VA decision. VA may
grant such an extension only when the following conditions are met:

(1) When a claimant or beneficiary requests an extension after expiration of

a time limit, he or she must take the required action concurrently with or before the filing of that
request; and
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(i1) The claimant or beneficiary must show good cause as to why he or she
could not take the required action during the original time period and could not have taken the
required action sooner.

(2) Denials of time limit extensions are separately appealable issues. (Authority:
38 U.S.C. 5101, 5113)

(f) Computation of time limit.

(1) In computing the time limit for any action required of a claimant or
beneficiary, including the filing of claims or evidence requested by VA, VA will exclude the first
day of the specified period, and will include the last day. This rule is applicable in cases in which
the time limit expires on a workday. When the time limit would expire on a Saturday, Sunday, or
holiday, the VA will include the next succeeding day in the computation.

(2) The first day of the specified period referred to in paragraph (f)(1) of this
section will be the date of the letter of notification to the claimant or beneficiary for purposes of
computing time limits. As to appeals, see §§20.302 and 20.305 of this chapter. (Authority: 38
U.S.C. 501(a))

[38 FR 14930, June 7, 1973, as amended at 39 FR 43220, Dec. 11, 1974; 44 FR 62494,
Oct. 31, 1979; 45 FR 67092, Oct. 9, 1980, 48 FR 37971, Aug. 22, 1983; 54 FR 28676, July 7,
1989; 64 FR 23771, May 4, 1999; 71 FR 1497, Jan. 10, 2006; redesignated and revised at 72 FR
16965, 16967, Apr. 5,2007; 74 FR 14665, Mar. 31, 2009]

Supplement Highlights references: 42(1), 69(1), 73(1), 82(1).
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§21.1034 Appeals.

A claimant may appeal a decision of eligibility or entitlement to educational assistance
under title 38, U.S.C., to the Board of Veterans Appeals in accordance with the provisions of 38
CFR Part 20. A claimant may appeal a decision of entitlement to educational assistance under 10
U.S.C. 510 and 10 U.S.C. chapters 106a, 1606, and 1607 to the Board of Veterans Appeals in
accordance with the provisions of 38 CFR Part 20. A claimant may not appeal a decision of
eligibility under 10 U.S.C. 510 or 10 U.S.C. chapters 106a, 1606, or 1607 or for supplemental or
increased educational assistance under 10 U.S.C. 16131(i) or 38 U.S.C. 3015(d), 3021, or 3316
to VA as the Department of Defense solely determines eligibility to supplemental and increased
educational assistance under those sections. (Authority: 38 U.S.C. 501(a), 7105, 7105A)

[74 FR 14665, Mar. 31, 2009]

Supplement Highlights reference: 82(1)

Next Section is $21.3001
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§21.3022 Nonduplication—programs administered by VA.

A person who is eligible for educational assistance under 38 U.S.C. chapter 35 and is also
eligible for assistance under any of the provisions of law listed in this paragraph cannot receive
such assistance concurrently. The eligible person must choose which benefit he or she will
receive for the particular period(s) of training during which education or training is to be pursued.
The individual may choose to receive benefits under another program (other than 38 U.S.C.
chapter 33) at any time, but not more than once in a calendar month. The individual may choose
to receive benefits under 38 U.S.C. chapter 33 at any time, but not more than once during a
certified term, quarter, or semester.

(a) 38 U.S.C. chapter 30 (Montgomery GI Bill—Active Duty);

(b) 38 U.S.C. chapter 31 (Vocational Rehabilitation and Employment);

(¢) 38 U.S.C. chapter 32 (Post-Vietnam Era Veterans’ Educational Assistance);

(d) 38 U.S.C. chapter 33 (Post-9/11 GI Bill);

(e) 10 U.S.C. chapter 1606 (Montgomery GI Bill—Selected Reserve);

(f) 10 U.S.C. chapter 1607 (Reserve Educational Assistance Program);

(g) 10 U.S.C. chapter 106a (Educational Assistance Test Program);

(h) Section 903 of the Department of Defense Authorization Act, 1981 (Pub. L. 96-342,
10 U.S.C. 2141 note.);

(i) The Hostage Relief Act of 1980 (Pub. L. 96-449, 5 U.S.C. 5561 note.); and

(1) The Omnibus Diplomatic Security and Antiterrorism Act of 1986 (Pub. L. 99-399).
(Authority: 10 U.S.C. 16136(b), 16166(b); 38 U.S.C. 3322, 3681)

[54 FR 33886, Aug. 17, 1989; 57 FR 29798, July 7, 1992, as amended at 61 FR 20728,
May 8, 1996; 74 FR 14665, Mar. 31, 2009]

Supplement Highlights reference: 82(1)
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§21.3023 Nonduplication; pension, compensation, and dependency and indemnity
compensation.

(a) Child; age 18. A child who is eligible for educational assistance and who is also
eligible for pension, compensation or dependency and indemnity compensation based on school
attendance must elect whether he or she will receive educational assistance or pension,
compensation or dependency and indemnity compensation.

(1) An election of educational assistance either before or after the age of 18 years
is a bar to subsequent payment or increased rates or additional amounts of pension, compensation
or dependency and indemnity compensation on account of the child based on school attendance
on or after the age of 18 years. The bar is equally applicable where the child has eligibility from
more than one parent.

(2) Payment of pension, compensation or dependency and indemnity
compensation to or on account of a child after his or her 18th birthday does not bar subsequent
payments of educational assistance.

(3) An eclection of educational assistance will not preclude the allowance of
pension, compensation, or dependency and indemnity compensation based on school attendance
for periods, including vacation periods, prior to the commencement of educational assistance.

(b) Child; under 18 or helpless. Educational assistance allowance or special restorative
training allowance may generally be paid concurrently with pension, compensation or
dependency and indemnity compensation for a child under the age of 18 years or for a helpless
child based on the service of one or more parents. Where, however, entitlement is based on the
death of more than one parent in the same parental line, concurrent payments in two or more
cases may not be authorized if the death of one such parent occurred on or after June 9, 1960. In
the latter cases, an election of educational assistance and pension, compensation or dependency
and indemnity compensation in one case does not preclude a reelection of benefits before
attaining age 18 or while helpless based on the service of another parent in the same parental
line.

(¢) Child, election. An election by a child under this section must be submitted to VA in
writing.

(1) Except as provided in paragraph (c)(2) of this section, an election to receive
Survivors’ and Dependents’ Educational Assistance (DEA) is final when the eligible child
commences a program of education under DEA (38 U.S.C. chapter 35). Commencement of a
program of education under DEA will be deemed to have occurred for VA purposes on the date
the first payment of DEA educational assistance is made, as evidenced by negotiation of the first
check or receipt of the first payment by electronic funds transfer.

(2) An election based on erroneous information furnished by an authorized
representative of the Department of Veterans Affairs is not considered final.
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§21.4005 Conflicting interests.

For the purposes of this section, a person will be considered to be an “officer” of the State
approving agency or VA when he or she has authority to exercise supervisory authority, and
“educational institution” includes an organization or entity offering licensing or certification
tests. (Authority: 38 U.S.C. 3683, 3689)

(a) 4 conflict of interest can cause the dismissal of a VA or State approving agency
officer or employee and other adverse consequences.

(1) An officer or employee of VA will be immediately dismissed from his or her
office or employment, if while such an officer or employee he or she has owned any interest in,
or received any wages, salary, dividends, profits, gratuities, or services from any educational
institution operated for profit:

(1) In which a veteran or eligible person was pursuing a course of
education under 10 U.S.C. chapter 1606 or 38 U.S.C. chapter 30, 32, 33, 35, or 36; or

(i1) Offering a licensing or certification test that is approved for payment of
educational assistance under 10 U.S.C. chapter 1606, or 38 U.S.C. chapter 30, 32, 33, or 35 to
veterans, reservists, or eligible individuals who take that test.

(2) Except as provided in paragraph (a)(3) or (c¢) of this section, VA will
discontinue payments under §21.4153 to a State approving agency when the Secretary finds that
any individual who is an officer or employee of a State approving agency has, while he or she
was such an officer or employee, owned any interest in, or received any wages, salary, dividends,
profits, gratuities, or services from any educational institution operated for profit:

(i) In which a veteran or eligible person was pursuing a course of
education or training under 10 U.S.C. chapter 1606 or 38 U.S.C. chapter 30, 32, 33, 35, or 36; or

(i1) Offering a licensing or certification test that is approved for payment of
educational assistance under 10 U.S.C. chapter 1606, or 38 U.S.C. chapter 30, 32, 33, or 35 to
veterans, reservists, or eligible individuals who take that test.

(3) VA will not discontinue payments to a State approving agency under
paragraph (a)(2) of this section if the State approving agency, after learning that it has any officer
or employee described in that paragraph, acts without delay to end the employment of that
individual.

(4) If VA discontinues payments to a State approving agency pursuant to
paragraph (a)(2) of this section, VA will not resume these payments while such an individual is
an officer or employee of the:

(1) State approving agency;

(i1) State Department of Veterans Affairs; or
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(ii1) State Department of Education.

(5) A State approving agency will not approve any course offered by an
educational institution operated for profit and, if any such course has been approved, will
disapprove each such course, if it finds that any officer or employee of the Department of
Veterans Affairs, or the State approving agency owns an interest in, or receives any wages,
salary, dividends, profits, gratuities, or service from, such educational institution.

(6) If a State approving agency finds that any officer or employee of VA or of the
State approving agency owns an interest in, or receives wages, salary, dividends, profits,
gratuities, or services from an organization or entity, operated for profit, that offers licensing or
certification tests, the State approving agency:

(i) Will not approve any licensing or certification test that organization or
entity offers; and

(i) Will withdraw approval of any licensing or certification test that
organization or entity offers.

(7) The Secretary may, after reasonable notice, and public hearings if requested,
waive in writing the application of this paragraph in the case of any officer or employee of the
Department of Veterans Affairs or of a State approving agency, if it is found that no detriment
will result to the United States or to veterans or eligible persons by reason of such interest or
connection of such officer or employee. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a),
3241(a), 3323(a), 3683, 3689)

(b) Waiver.

(1) Where a request is made for waiver of application of paragraph (a)(1) of this
section, it will be considered that no detriment will result to the United States or to veterans or
eligible persons by reason of such interest or connection of such officer or employee of the
Department of Veterans Affairs, if the officer or employee:

(1) Acquired his or her interest in the educational institution by operation
of law, or before the statute became applicable to the officer or employee, and his or her interest
has been disposed of and his or her connection discontinued, or

(ii) Meets all of the following conditions:

(A) His or her position involves no policy determinations, at any
administrative level, having to do with matters pertaining to payment of educational assistance

allowance, or special training allowance.

(B) His or her position has no relationship with the processing of
any veteran’s or eligible person’s application for education or training.
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(C) His or her position precludes him or her from taking any
adjudicative action on individual applications for education or training.

(D) His or her position does not require him or her to perform
duties involved in the investigation of irregular actions on the part of educational institutions or
veterans or eligible persons in connection with 10 U.S.C. chapter 1606 or 38 U.S.C. chapters 30,
32, 33, 35, or 36.

(E) His or her position is not connected with the processing of
claims by, or payments to, schools, or their students enrolled under the provisions of 10 U.S.C.
chapter 1606 or 38 U.S.C. chapters 30, 32, 33, 35, or 36.

(F) His or her position is not connected in any way with the
inspection, approval, or supervision of educational institutions desiring to train veterans or
eligible persons or to offer a licensing or certification test; or with the processing of claims by or
making payments to veterans and eligible persons for taking an approved licensing or
certification test.

(2) Where a request is made for waiver of application of paragraph (a)(2) of this
section, it will be considered that no detriment will result to the United States or to veterans or
eligible persons by reason of such interest or connection of such officer or employee of a State
approving agency, if the officer or employee:

(1) Acquired his or her interest in the educational institution by operation
of law, or before the statute became applicable to the officer or employee, and his or her interest
has been disposed of and his or her connection discontinued, or

(i1) Meets all of the following conditions:

(A) His or her position does not require him or her to perform
duties involved in the investigation of irregular actions on the part of educational institutions or
veterans or eligible persons in connection with 10 U.S.C. chapter 1606 or 38 U.S.C. chapters 30,
32,33, 35, or 36.

(B) His or her work is not connected in any way with the
inspection, approval, or supervision of educational institutions desiring to train veterans or
eligible persons, or desiring to offer licensing or certification tests to veterans or eligible persons.
(Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a), 3683, 3689)

(c) Authority.

(1) Authority is delegated to the Director, Education Service, and to the facility
head in the cases of VA employees under his or her jurisdiction, to waive the application of
paragraph (a)(1) of this section in the case of any VA employee who meets the criteria of
paragraph (b)(1) of this section, and to deny requests for a waiver which do not meet those
criteria. If the circumstances warrant, a waiver request may be submitted to the Secretary for a
decision.
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(2) Authority is delegated to the Director, Education Service, in cases of State
approving agency employees to waive the application of paragraph (a)(2) of this section in the
case of anyone who meets the criteria of paragraph (b)(2) of this section, and to deny requests for
a waiver which do not meet those criteria. If the circumstances warrant a waiver request may be
submitted to the Secretary for a decision.

(3) Authority is reserved to the Secretary to waive the requirement of paragraphs
(@)(1) and (2) of this section in the case of an officer of the Department of Veterans Affairs or a
State approving agency and in the case of any employee of either who does not meet the criteria
of paragraph (b) of this section. (Authority: 38 U.S.C. 512(a), 3683)

(d) Notice when VA does not grant a requested waiver. When VA has denied a request
for waiver of application of paragraph (a)(1) or (a)(2) of this section, VA will immediately notify
the State approving agency and the educational institution:

(1) That the approval of courses or licensing and certification tests offered by the
educational institution must be withdrawn;

(2) The reasons for the withdrawal of approval; and

(3) The conditions that will permit the courses or such tests to be approved again.
(Authority: 38 U.S.C. 3683, 3689(d))

(e) Notice to veterans, reservists, and eligible individuals.

(1) The veteran or eligible person will be notified in writing sent to his or her
latest address of record when, in circumstances involving a finding of conflicting interests:

(1) The course or courses are disapproved by the State approving agency,
or

(11) The State approving agency fails to disapprove the course or courses
within 15 days after the date of written notice to the agency, and no
waiver has been requested, or

(iii) Waiver has been denied.

(2) The veteran or eligible person will be informed that he or she may apply for
enrollment in an approved course in another educational institution, but that in the absence of
such transfer, educational assistance allowance payments will be discontinued effective the date
of discontinuance of the course, or the 30th day following the date of such letter, whichever is
earlier. (Authority: 38 U.S.C. 3683, 3690, 5104)
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[31 FR 6774, May 6, 1966, as amended at 43 FR 3707, Jan. 27, 1978; 51 FR 16315, May
2, 1986; 61 FR 20728, May 8, 1996; 66 FR 44053, Aug. 22, 2001; 72 FR 16967, Apr. 5, 2007,
74 FR 14666, Mar. 31, 2009]

Supplement Highlights references: 73(1), 82(1).
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Reserved
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§21.4006 False or misleading statements.

(a) Payments may not be based on false statements. Except as provided in this section
payments may not be authorized based on a claim where it is found that the school or any person
has willfully submitted a false or misleading claim, or that the veteran or eligible person with the
complicity of the school or other person has submitted such a claim. A complete report of the
facts will be made to the State approving agency, and if in order to the Attorney General of the
United States. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a), 3690)

(1) Where it is determined prior to payment that a certification or claim is false or
misleading, payment will be authorized for only that portion of the claim to which entitlement is
established on the basis of other evidence of record.

(2) When the Department of Veterans Affairs discovers that a certification or
claim is false after it has released payment, the Department of Veterans Affairs will establish an

overpayment for only that portion of the claim to which the claimant was not entitled.
(Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241, 3323(a), 3690)

(b) Effect of false statements on subsequent payments. A claimant’s false or misleading
statements are not a bar to payments based on further training. (Authority: 10 U.S.C. 16136(b);
38 U.S.C. 3034(a), 3241, 3323(a), 3690)

(c) Forfeiture. The provisions of this section do not apply when forfeiture of all rights has

been or may be declared under the provisions of §21.4007. (Authority: 38 U.S.C. 6103)

[31 FR 6774, May 6, 1966, as amended at 38 FR 14932, June 7, 1973; 48 FR 37976,
Aug. 22, 1983; 74 FR 14666, Mar. 31, 2009]
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§21.4007 Forfeiture.

The rights of a veteran or eligible person to receive educational assistance allowance or
special training allowance are subject to forfeiture under the provisions of §§3.900, 3.901 (except
paragraph (c)), 3.902 (except paragraph (c)), 3.903, 3.904, 3.905 and 19.2 of this chapter.
(Authority: 38 U.S.C. 6103, 6104 and 6105)

[54 FR 4286, Jan. 30, 1989]
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§21.4008 Prevention of overpayments.

(a) Prevention of overpayments to veterans and eligible persons enrolled in educational
institutions. When approval of a course may be withdrawn, and overpayments may exist or may
be created, VA may suspend further payments to veterans and eligible persons enrolled in the
educational institution offering the course until the question of withdrawing approval is resolved.
See §21.4210. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241, 3323(a), 3690(b))

(b) Prevention of overpayments to veterans and eligible persons taking licensing and
certification tests. When approval of a licensing or certification test may be withdrawn, and
overpayments may exist or may be created, VA may suspend payments to veterans and eligible
persons taking that test until the question of withdrawing approval is resolved. See §21.4210.
(Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241, 3323(a), 3690(b))

[48 FR 37976, Aug, 22, 1983, as amended at 63 FR 35831, July 1, 1998; 72 FR 16968,
Apr. 5,2007; 74 FR 14666, Mar. 31, 2009]

Supplement Highlights references: 39(4), 73(1).

(No. 82 8/5/09)



21.4009-1 §21.4009—Waiver or recovery of overpayments 21.4009-1

§21.4009 Waiver or recovery of overpayments.

For the purposes of this section, “educational institution” includes an organization or
entity offering licensing or certification tests.

(a) General.

(1) The amount of the overpayment of educational assistance allowance or special
training allowance paid to a veteran or eligible person constitutes a liability of that veteran or
eligible person.

(2) The amount of the overpayment of educational assistance allowance or special
training allowance paid to a veteran or eligible person constitutes a liability of the education
institution if the Department of Veterans Affairs determines that the overpayment was made as
the result of willful or negligent:

(1) Failure of the educational institution to report, as required by
§§21.4203 and 21.4204, discontinuance or interruption of a course by a veteran, reservist or
eligible person, or

(ii) False certification by the educational institution.

(3) If it appears that the falsity or misrepresentation was deliberate, the
Department of Veterans Affairs may not pursue administrative collection pending a
determination whether the matter should be referred to the Department of Justice for possible
civil or criminal action. However, the Department of Veterans Affairs may recover the amount of
the overpayment from the educational institution by administrative collection procedure when the
Department of Veterans Affairs determines the false certification or misrepresentation resulted
from an administrative error or a misstatement of fact and that no criminal or civil action is
warranted.

(4) If the Department of Veterans Affairs recovers any part of the overpayment
from the educational institution, it may reimburse the educational institution, if the Department
of Veterans Affairs subsequently collects the overpayment from a veteran or eligible person. The
reimbursement:

(i) Will be made when the total amount collected from the educational
institution and from the veterans and eligible persons (less any amount applied toward marshal
fees, court costs, administrative cost of collection and interest) exceeds the total amount for
which the educational institution is liable, and

(i1) Will be equal to the excess.

(5) This paragraph does not preclude the imposition of any civil or criminal
liability under this or any other law.

(b) Reporting.
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(1) If a school is required to make periodic or other certifications, the Department
of Veterans Affairs may consider the following in determining whether a school is potentially
liable for an overpayment:

(i) The school’s failure to report, or to report timely facts which resulted in
an overpayment, or

(i1) The school’s submission of an incorrect certification as to fact.

(2) In either instance the Department of Veterans Affairs will consider other
pertinent factors such as:

(i) Allowing for occasional clerical error or occasional administrative
error:

(i1) The school’s past reliability in reporting;
(ii1) The adequacy of the school’s reporting system, and

(iv) The extent of noncompliance with reporting requirements. (Authority:
10 U.S.C. 16136(b); 38 U.S.C. 512(a), 3034(a), 3241(a), 3323(a), 3685)

(c) Committee on School Liability.

(1) Each VA Regional Processing Office shall have a Committee on School
Liability. For the purposes of this section, the Manila Regional Office is considered the VA
Regional Processing Office of jurisdiction for educational institutions located in the Philippines.

(2) The Secretary delegates to each Committee on School Liability, and to any
panel that the chairperson of the Committee may designate and draw from the Committee, the
authority to find whether an educational institution is liable for an overpayment. (Authority: 10
U.S.C. 16136(b); 38 U.S.C. 512(a), 3034(a), 3241(a), 3323(a), 3685, 3689(d))

(d) Initial decision.

(1) The Education Officer of the VA Regional Processing Office of jurisdiction,
or the Service Center Manager when the Manila Regional Office is considered the VA Regional
Processing Office of jurisdiction, will decide whether there is evidence that would warrant a
finding that an educational institution is potentially liable for an overpayment.

(2) Following each finding of potential liability, the Finance Officer of the VA
Regional Processing Office of jurisdiction will notify the educational institution in writing of

VA’s intent to apply the liability provisions of paragraph (a) of this section. The notice will:

(1) Identify the students who were overpaid,
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(ii) Identify the veterans and eligible persons who took the licensing or
certification test and were overpaid;

(iii) Set out in the case of each student, or in the case of each veteran or
eligible person who took the test, the educational institution’s actions or omissions which
resulted in the finding that the educational institution was potentially liable for the overpayment;
and

(iv) State that VA will determine liability on the basis of the evidence of
record unless the VA Regional Processing Office of jurisdiction receives additional evidence or a
request for a hearing within 30 days of the date the educational institution received the notice.
(Authority: 10 U.S.C. 16136(b); 38 U.S.C. 512(a), 3034(a), 3241(a), 3323(a), 3685, 3689(d))

(e) Hearings. A school is entitled to a hearing before a panel drawn from the Committee
on School Liability before a decision is made as to whether it is liable for an overpayment. Every
hearing will be preceded by a prehearing conference unless the conference is waived by the
school. The Committee on School Liability will consider all evidence and testimony presented at
the hearing. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 512(a), 3034(a), 3241(a), 3323(a), 3685,
3689(d))

(f) Extent of liability. Waiver of collection of an overpayment as to a veteran, reservist, or
eligible person will not relieve the educational institution of liability for the overpayment.
Recovery in whole or in part from the veteran, reservist, or eligible person will limit such liability
accordingly. If an overpayment has been recovered from the educational institution and the
veteran, reservist, or eligible person subsequently repays the amount in whole or in part, the
amount repaid will be reimbursed to the educational institution. (Authority: 10 U.S.C. 16136(b);
38 U.S.C. 512(a), 3034(a), 3241(a), 3323(a), 3685, 3689(d))

(g) Notice to educational institution. The educational institution shall be notified in
writing of the decision of the Committee on School Liability. If the educational institution is
found liable for an overpayment, the educational institution also will be notified of the right to
appeal the decision to the Central Office School Liability Appeals Board within 60 days from the
date of the letter to the educational institution containing notice of the decision. The 60-day time
limit may be extended to 90 days at the discretion of the chairperson of the Committee on School
Liability. The appeal must be in writing setting forth fully the alleged errors of fact and law. If an
appeal is not received within the 60-day time limit, the Committee decision is final. (Authority:
10 U.S.C. 16136(b); 38 U.S.C. 512(a), 3034(a), 3241(a), 3323(a), 3685, 3689(d))

(h) Appeals. An appeal will be forwarded to Central Office where it will be considered by
the School Liability Appeals Board. The Board’s decision will serve as authority for instituting
collection proceedings, if appropriate, or for discontinuing collection proceedings instituted on
the basis of the original decision of the Committee on School Liability in any case where the
Board reverses a decision made by the Committee that the educational institution is liable.
(Authority: 10 U.S.C. 16136(b); 38 U.S.C. 512(a), 3034(a), 3241(a), 3323(a), 3685, 3689(d))

(i) Review. Review by the School Liability Appeals Board is limited to the issues raised
by the educational institution and shall be on the record and not de novo in character. The Board
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may affirm, modify or reverse a decision of the Committee on School Liability or may remand an
appeal for further consideration by the appropriate Committee on School Liability. If new and
material evidence is discovered while the School Liability Appeals Board is considering a case,
the Board may remand the case to the appropriate Committee on School Liability. (Authority: 10
U.S.C. 16136(b); 38 U.S.C. 512(a), 3034(a), 3241(a), 3323(a), 3685, 3689(d))

() Finality of decisions. The School Liability Appeals Board has authority to act for the
Secretary in deciding appeals concerning an educational institution’s liability for an
overpayment. There is no right of additional administrative appeal of a decision of the School
Liability Appeals Board. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 512(a), 3034(a), 3241(a),
3323(a), 3685, 3689(d))

[32 IR 4533, Mar. 25, 1967, as amended at 44 FR 15492, Mar. 14, 1979; 48 FR 37976,
Aug. 22, 1983; 49 FR 35630, Sept. 11, 1984; 51 FR 16316, May 2, 1986; 61 FR 20728, May 8§,
1996; 61 FR 26112, May 24, 1996; 62 FR 55760, Oct. 28, 1997; 71 FR 28586, May 17, 2006; 72
FR 16968, Apr. 5, 2007; 74 FR 14666, Mar. 31, 2009]

Supplement Highlights references: 27(1), 73(1).

Next Section is §21.4020
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Reserved
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General

§21.4020 Two or more programs.

(a) Limit on training under two or more programs. The aggregate period for which any
person may receive assistance under two or more of the following laws may not exceed 48
months (or the part-time equivalent):

(1) Part VII or VIII, Veterans Regulations numbered 1(a), as amended:
(2) Title I of the Veterans’ Readjustment Assistance Act of 1952;

(3) The War Orphans’ Educational Assistance Act of 1956,

(4) 38 U.S.C. chapters 30, 32, 33, 34, 35, and 36;

(5) 10 U.S.C. chapters 106a, 1606, and 1607;

(6) Section 903 of the Department of Defense Authorization Act, 1981,

(7) The Hostage Relief Act of 1980, and

(8) The Omnibus Diplomatic Security and Antiterrorism Act of 1986. (Authority:
10 U.S.C. 16136(b), 16166(b); 38 U.S.C. 3034(a), 3241(a), 3323(a), 3695(a))

(b) Limit on combining assistance received under Chapter 31 with assistance under
another program. No person may receive assistance under Chapter 31, Title 38, United States
Code in combination with any provisions of law listed in paragraph (a) of this section in excess
of 48 months (or the part-time equivalent) unless the Department of Veterans Affairs determines
that additional months of benefits under Chapter 31 are necessary to accomplish the purpose of
the veteran’s rehabilitation program. (Authority: 10 U.S.C. 16136(b), 16166(b), 38 U.S.C.
3034(a), 3241(a), 3323(a), 3695(b))

[48 FR 37976, Aug. 22, 1983, as amended at 51 FR 16316, May 2, 1986, 57 FR 29800,
July 7, 1992; 61 FR 20728, May 8, 1996; 74 FR 14666, Mar. 31, 2009]

Supplement Highlights reference: 82(1)

Next Section is §21.4022
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§21.4022 Nonduplication—programs administered by VA.

A veteran, reservist, or eligible individual, who is eligible for educational assistance
allowance or subsistence allowance under more than one of the provisions of law listed in this
section, whether based on his or her own service or the service of another person, cannot receive
such benefits concurrently. The individual must choose under which program he or she will
receive benefits for the particular period(s) during which education or training is to be pursued.
The individual may choose to receive benefits under another program (other than 38 U.S.C.
chapter 33) at any time, but not more than once in a calendar month. The individual may choose
to receive benefits under 38 U.S.C. chapter 33 at any time, but not more than once during a
certified term, quarter, or semester.

(a) 38 U.S.C. 30 (Montgomery GI Bill—Active Duty);

(b) 38 U.S.C. 31 (Vocational Rehabilitation and Employment Program);

(¢) 38 U.S.C. 32 (Post-Vietnam Era Veterans’ Educational Assistance);

(d) 38 U.S.C. 33 (Post-9/11 GI Bill),

(e) 38 U.S.C. 35 (Survivors’ and Dependents’ Educational Assistance);

(f) 10 U.S.C. 1606 (Montgomery GI Bill—Selected Reserve);

(g) 10 U.S.C. 1607 (Reserve Educational Assistance Program);

(h) 10 U.S.C. 106a (Educational Assistance Test Program);

(1) Section 903 of the Department of Defense Authorization Act, 1981 (Pub. L. 96-342,
10 U.S.C. 2141 note);

(j) The Hostage Relief Act of 1980 (Pub. L. 96-449), 5 U.S.C. 5661 note);

(k) The Omnibus Diplomatic Security and Antiterrorism Act of 1986 (Pub. L. 99-399).
(Authority: 10 U.S.C. 16136(b), 16166(b); 38 U.S.C. 3322, 3681)

[34 FR 843, Jan. 18, 1969, as amended at 48 FR 37976, Aug. 22, 1983; 50 FR 27826,
July 8, 1985; 51 FR 16316, May 2, 1986; 54 FR 33887, Aug. 17, 1989; 57 FR 29800, July 7,
1992; 61 FR 20728, May 8, 1996, 61 FR 26113, May 24, 1996; 74 IR 14666, Mar. 31, 2009]

Supplement Highlights references: 27(1), 82(1).

Next Section is 921.4131
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§21.4145 Work-study allowance.
(a) Eligibility.
(1) A veteran or reservist pursuing a program of education under either 38 U.S.C.
chapter 30, 32, or 33 or 10 U.S.C. chapter 1606 at a rate of three-quarter time or full time is
eligible to receive a work-study allowance.

(2) An eligible person is eligible to receive a work-study allowance when:

(i) The eligible person is pursuing a program of education under 38 U.S.C.
chapter 35 on at least a three-quarter-time basis;

(ii) The eligible person is pursuing a program of education in a State; and
(iii) The eligible person is not pursuing a program of special restorative
training. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3104(a)(4), 3241(a), 3323(a), 3485,
3537)
(b) Selection criteria. Whenever feasible, the Department of Veterans Affairs will give
priority in selection for this allowance to veterans with service-connected disabilities rated at 30
percent or more. The Department of Veterans Affairs shall consider the following additional

selection criteria:

(1) Need of the veteran, reservist, or eligible person to augment his or her
educational assistance allowance;

(2) Availability to the veteran, reservist, or eligible person of transportation to the
place where his or her services are to be performed;

(3) Motivation of the veteran, reservist, or eligible person; and

(4) Compatibility of the work assignment to the veteran’s, reservist’s, or eligible
person’s physical condition. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3104(a)(4),
3241(a), 3323(a), 3485, 3537, 5101(a))

(c) Utilization. Work-study services may be utilized in connection with:

(1) Outreach services program as carried out under the supervision of a
Department of Veterans Affairs employee;

(2) Preparation and processing of necessary papers and other documents at
educational institutions or regional offices or facilities of the Department of Veterans Affairs;

(3) Hospital and domiciliary care and medical treatment at VA facilities;
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(4) For a reservist training under 10 U.S.C. chapter 1606, activities relating to the
administration of 10 U.S.C. chapter 1606 at Department of Defense facilities, Coast Guard
facilities, or National Guard facilities; and

(5) Any other appropriate activity of VA. (Authority: 10 U.S.C. 16136(b); 38
U.S.C. 3034(a), 3104(a)(4), 3241(a), 3323(a), 3485, 3537)

(d) Rate of payment. In return for the veteran’s, reservist’s, or eligible person’s agreement
to perform services for VA totaling not more than 25 hours times the number of weeks contained
in an enrollment period, VA will pay an allowance in an amount equal to the higher of:

(1) The hourly minimum wage in effect under section 6(a) of the Fair Labor
Standards Act of 1938 (29 U.S.C. 206(a)) times the number of hours the veteran, reservist, or
eligible person has agreed to work; or

(2) The hourly minimum wage under comparable law of the State in which the
services are to be performed times the number of hours the veteran, reservist, or eligible person
has agreed to work. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3104(a)(4), 3241(a),
3323(a), 3485, 3537)

(e) Payment in advance. VA will pay in advance an amount equal to the lesser of the
following:

(1) 40 percent of the total amount payable under the contract; or

(2) An amount equal to 50 times the applicable minimum hourly wage in effect on
the date the contract is signed. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3104(a)(4),
3241(a), 3323(a), 3485, 3537)

(f) Veteran, reservist, or eligible person reduces rate of training. In the event the veteran,
reservist, or eligible person reduces his or her training to less than three-quarter-time before
completing an agreement, the veteran, reservist, or eligible person, with the approval of the
Director of the VA field station, or designee, may be permitted to complete the portions of an
agreement in the same or immediately following term, quarter, or semester in which the veteran,
reservist, or eligible person ceases to be a three-quarter-time student. (Authority: 10 U.S.C.
16136(b); 38 U.S.C. 3034(a), 3104(a)(4), 3241(a), 3323(a), 3485, 3537)

(g) Veteran, reservist, or eligible person terminates training.

(1) If the veteran, reservist, or eligible person terminates all training before
completing an agreement, the Director of the Department of Veterans Aftairs facility or designee:

(i) May permit him or her to complete the portion of the agreement

represented by the money the Department of Veterans Affairs has advanced to the veteran,
reservist, or eligible person for which he or she has performed no services, but
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(ii) Will not permit him or her to complete that portion of an agreement for
which no advance has been made. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a),
3104(a)(4), 3241(a), 3323(a), 3485, 3537)

(2) The veteran, reservist, or eligible person must complete the portion of an
agreement in the same or immediately following term, quarter or semester in which the veteran,
reservist, or eligible person terminates training.

(h) Indebtedness for unperformed service.

(1) If the veteran, reservist, or eligible person has received an advance for hours of
unperformed service, and the Department of Veterans Affairs has evidence that he or she does
not intend to perform that service, the advance:

(1) Will be a debt due the United States, and

(i1) Will be subject to recovery the same as any other debt due the
United States.

(2) The amount of indebtedness for each hour of unperformed service shall equal

the hourly wage that formed the basis of the contract. (Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3104(a)(4), 3241(a), 3323(a), 3485, 3537)

(1) Survey. The Department of Veterans Affairs will conduct an annual survey of its

regional offices to determine the number of veterans, reservists, or eligible persons whose
services can be utilized effectively. (Authority: 38 U.S.C. 3485)

[38 FR 12214, May 10, 1973, as amended at 48 FR 37983, Aug. 22, 1983; 61 FR 26113,
May 24, 1996, 74 FR 14667, Mar. 31, 2009]

Supplement Highlights references: 27(1), 82(1).

(No. 82 8/5/09)



21.4146-1 §21.4146—Assignments of benefits prohibited 21.4146-1

§21.4146 Assignments of benefits prohibited.

(a) General. Section 5301(a), Title 38, United States Code, provides that payments of
benefits due or to become due under the laws administered by the Department of Veterans
Affairs shall not be assigned, except to the extent specifically authorized by law. No law
specifically authorizes assignments of educational assistance allowances payable under 38 U.S.C.
chapters 30, 32, 33, 35, or 36, or 10 U.S.C. chapter 1606, and therefore none shall be made.

(b) Designating an attorney-in-fact. In any case where a payee of an educational
assistance allowance has designated the address of an attorney-in-fact as the payee’s address for
the purpose of receiving his or her benefit check and has executed a power of attorney giving the
attorney-in-fact authority to negotiate such benefit check, such action shall be deemed to be an
assignment and is prohibited.

(c) Arrangements amounting to an assignment. Payments may be made to a post office
box address or a bank address only if the educational institution (other than an organization or
entity offering a licensing or certification test) attests that it has not entered into an assignment
agreement with the student, and is not the attorney-in-fact of the student with power to negotiate
an educational assistance check on behalf of the student and is not otherwise able to control the
proceeds of the benefits check. Such statements shall be subject to review and when determined
to be false, may be cause for creation of an overpayment to the account of the veteran or other
eligible person, for which the educational institution (other than an organization or entity offering
a licensing or certification test) may be liable under the provisions of §21.4009.

(d) Correspondence school addresses. A request by a veteran or other eligible person to
send the benefit check payable to him or her at an address which is an educational institution
primarily engaged in correspondence course instruction will be presumed not to be the actual
address of the veteran or other eligible person and will not be honored. Benefits checks will not
be sent to the veteran or other eligible person in that event until a new address is provided
designating the individual’s mailing address.

(e) Referral to Committee on Educational Allowances. When the evidence of record
indicates that an educational institution has violated the terms of this section, the matter will be

referred to the facility Committee on Educational Allowances as provided in §§21.4210(g) and
21.4212. (Authority: 38 U.S.C. 5301(a))

[43 FR 35296, Aug. 9, 1978, as amended at 44 FR 62498, Oct. 31, 1979; 61 FR 26114,
May 24, 1996; 63 FR 35831, July 1, 1998; 72 FR 16969, Apr. 5, 2007; 74 FR 14667, Mar. 31,
2009]

Supplement Highlights references: 27(1), 39(4), 73(1), 82(1).

Next Section is §21.4150
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§21.4153 Reimbursement of expenses.

For the purposes of this section, other than paragraph (d)(4) of this section, “educational
institution” includes an organization or entity offering licensing or certification tests.

(a) Expenses will be reimbursed under contract:
(1) Scope of contracts.

(1) If a State or local agency requests payment for service contemplated by
law, and submits information prescribed in paragraph (e) of this section, VA will negotiate a
contract or agreement with the State or local agency to pay (subject to available funds and
acceptable annual evaluations) reasonable and necessary expenses incurred by the State or local
agency in:

(A) Determining the qualifications of educational institutions and
training establishments to furnish programs of education to
veterans and eligible persons,

(B)  Supervising educational institutions and training
establishments, and

(C) Furnishing any other services VA may request in connection
with the law governing VA education benefits.

(1) VA will take into account the results of annual evaluations carried out
under §21.4155 of this part when negotiating the terms and conditions of the contract or
agreement.

(2) Reimbursable supervision. Supervision will consist of the services required:

(i) To determine that the programs are furnished in accordance with the
law and with any other reasonable criteria as may be imposed by the State, and

(ii) To disapprove any programs which fail to meet the law and the
established criteria. (Authority: 38 U.S.C. 3674, 3689)

(b) Reimbursement. The Under Secretary for Benefits and the Director, Education
Service, are authorized to enter into agreements necessary to fulfill the purpose of paragraph (a)
of this section. See §21.4001(b). (Authority: 38 U.S.C. 512(a))

(c) Reimbursable expenses. Reimbursement may be made from the funds provided in the
existing contract with the State approving agency under the provisions of this section. No
reimbursement may be authorized for expenses incurred by any individual who is not an
employee of the State approving agency.
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(1) Salaries. Salaries for which reimbursement may be authorized under a
contract:

(1) Will not be in excess of the established rate of pay for other employees
of the State with comparable or equivalent duties and responsibilities,

(11) Will be limited to the actual salary expense incurred by the State, and

(111) Will include the basic salary rate plus fringe benefits, such as social
security, retirement, and health, accident, or life insurance, that are payable to all similarly
circumstanced State employees.

(2) Travel.

(i) Reimbursement will be made under the terms of the contract for travel
of personnel engaged in activities in connection with the inspection, approval or supervision of
educational institutions, including:

(A) Travel of personnel attending training sessions sponsored by
VA and the State approving agencies.

(B) Expenses of attending out-of-State meetings and conferences
only if the Director, Education Service, authorizes the
travel. (Authority: 38 U.S.C. 3674; Pub. L. 100-323)

(i1) Travel expenses for which reimbursement may be authorized under a
contract will be limited to:

(A) Expenses allowable under applicable State laws or travel
regulations of the State or agency;

(B) Expenses for travel actually performed by employees specified
under the terms of the contract and;

(C) Either actual expenses for transportation, meals, lodging and
local telephone calls, or the regular State or agency per
diem allowance.

(ii1) All claims for travel expenses payable under the terms of a contract
must be supported by factual vouchers and all transportation allowances must be supported by
detailed claims which can be checked against work assignments in the office of the State
approving agency. (Authority: 38 U.S.C. 3674)

(3) Administrative expenses. In determining the allowance for administrative
expenses for which payment may be authorized, VA will apply the provisions of 38 U.S.C.
3674(b). In making that application, VA will determine reimbursable salary cost pursuant to
paragraph (c)(1) of this section.
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(4) Subcontracts. The State approving agency may also be reimbursed for work
performed by a subcontractor provided:

(i) The work has a direct relationship to the requirements of 10 U.S.C.
chapter 1606, or 38 U.S.C. chapter 30, 32, 33, 35, or 36; and (Authority: 10 U.S.C. 16136(b); 38
U.S.C. 3034(a), 3241(a), 3323(a), 3674)

(i) The Contracting Officer has approved the subcontract in advance.
(Authority: 38 U.S.C. 3674; Pub. L. 94-502, Pub. 95-902)

(d) Nonreimbursable expenses. The Department of Veterans Affairs will not provide
reimbursement under reimbursement contracts for:

(1) Expenditures other than salaries and travel of personnel required to perform
the services specified in the contract and Department of Veterans Affairs regulations.

(2) Supplies, equipment, printing, postage, telephone services, rentals, and other
miscellaneous items or a service furnished directly or indirectly.

(3) Except as provided in paragraph (c)(2) of this section, the salaries and travel of
personnel while attending training sessions, or when they are engaged in activities other than
those in connection with the inspection, approval, or supervision of educational institutions.

(4) The supervision of educational institutions which do not have veterans or
eligible persons enrolled.

(5) Expenses incurred in the administration of an educational program which are
costs properly chargeable as tuition costs, such as the development of course material or
individual educational programs, teacher training or teacher improvement activities, expenses of
coordinators, or administrative costs, such as those involving selection and employment of
teachers. (This does not preclude reimbursement for expenses of the State agency incurred in the
development of standards and criteria for the approval of courses under the law.)

(6) Expenses of a State approving agency for inspecting, approving or supervising
courses when the agency is responsible for establishing, conducting or supervising those courses.

(7) Any expense for supervision or other services to be covered by contract which
are already being reimbursed or paid from tuition funds under this law.

(e) Agency operating plan. A request by a State approving agency for reimbursement
under the law will be subject to the requirements of 41 CFR 87.5101-8 as to “Equal
Opportunity.” The request will be accompanied by the proposed plan of operation and the
specific duties and responsibilities of all personnel for which reimbursement of salaries and
travel expense is required.
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(1) The Department of Veterans Affairs will determine personnel requirements for
which the Department of Veterans Affairs provides reimbursement on the basis of estimated
workloads agreed upon between the Department of Veterans Affairs and the State agency.
Agreements are subject to review and adjustment.

(2) Workloads will be determined upon three factors:
(i) Inspection and approval visits,
(i1) Supervisory visits, and

(1i1) Special visits at the request of the Department of Veterans
Affairs.

() Contract compliance. Reimbursement under each contract or agreement is conditioned
upon compliance with the standards and provisions of the contract and the law. If the Contracting
Officer determines that the State has failed to comply with the standards or provisions of the law
or with terms of the reimbursement contract, he or she will withhold reimbursement for claimed
expenses under the contract. If the State disagrees, the State may request the Contracting Officer
to reconsider his or her decision or may initiate action under the Disputes clause of the contract.
See 48 CFR 801.602. (Authority: 38 U.S.C. 3674)

(g) Contract disputes. The State approving agency reimbursement contract is subject to
the Contract Disputes Act of 1978. Disputes arising under, or relating to, the contract will be
resolved in accordance with the disputes article of the contract and with appropriate procurement
regulations. (Authority: 41 U.S.C. 602)

[31 FR 6774, May 6, 1966, as amended at 40 FR 42880, Sept. 17, 1975; 43 FR 35296,
Aug. 9, 1978; 44 FR 62498, Oct. 31, 1979; 48 FR 37983, Aug. 22, 1983; 51 FR 16316, May 2,
1986; 54 FR 49757, Dec. 1, 1989; 61 FR 20728, May 8, 1996; 61 FR 26114, May 24, 1996; 72
FR 16969, Apr. 5, 2007; 74 FR 14667, Mar. 31, 2009]

Supplement Highlights references: 27(1), 73(1), 82(1).
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(3) The qualification and performance standards adopted by the State approving
agency shall describe a level of qualification and performance which shall equal or exceed the
level of qualification and performance described in the prototype qualification and performance
standards developed by VA with the State approving agencies. The State approving agency may
amend or modify its adopted qualification and performance standards annually as circumstances
may require.

(4) VA shall provide assistance in developing these standards to a State approving
agency that requests it.

(5) After November 19, 1989, each State approving agency carrying out a contract
or agreement with VA under §21.4153(a) shall:

(1) Apply qualification and performance standards based on the standards
developed under this paragraph, and

(i) Make available to any person, upon request, the criteria used to carry
out its functions under a contract or agreement entered into under §21.4153(a) of this part.

(6) A State approving agency may not apply these standards to any person
employed by the State approving agency on May 20, 1988, as long as that person remains in the
position in which the person was employed on that date. (Authority: 38 U.S.C. 3674A(b); Pub.
L. 100-323)

[54 FR 49757, Dec. 1, 1989, as amended at 61 FR 29296, June 10, 1996]

Supplement Highlights reference: 27(3)

Next Section is $21.4200
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Schools
§21.4200 Definitions.

The definitions in this section apply to this subpart, except as otherwise provided. The
definitions of terms defined in this section also apply to subparts C, G, H, K, L, and P if they are
not otherwise defined for purposes of those subparts.

(a) School, educational institution, institution. The terms school, educational institution
and institution mean:

(1) A vocational school or business school;

(2) A junior college, teachers’ college, college, normal school, professional
school, university, or scientific or technical institution;

(3) A public or private elementary school or secondary school;
(4) A training establishment as defined in paragraph (c) of this section;

(5) Any entity, other than an institution of higher learning, that provides training
for completion of a State-approved alternative teacher certification program; or

(6) Any private entity that offers, either directly or indirectly under an agreement
with another entity, a course or courses to fulfill requirements for the attainment of a license or
certificate generally recognized as necessary to obtain, maintain, or advance in employment in a
profession or vocation in a high technology occupation. (Authority: 38 U.S.C. 3452, 3501(a)(6),
3689(d))

(b) Divisions of the school year.

(1) Ordinary School Year is generally a period of 2 semesters or 3 quarters which
is not less than 30 nor more than 39 weeks in total length.

(2) Term, any regularly established division of the ordinary school year under
which the school operates.

(3) Quarter, a division of the ordinary school year, usually a period from 10 to 13
weeks long.

(4) Semester, a division of the ordinary school year, usually a period from 15 to 19
weeks long.

(5) Summer term, the whole of the period of instruction at a school which takes
place between ordinary school years. A summer term may be divided into several summer
sessions. (Authority: 38 U.S.C. 3680(a))
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(6) Summer session, any division of a summer term. (Authority: 38 U.S.C.
3680(a))

(¢) Training establishment. The term training establishment means any establishment
providing apprentice or other training on-the-job, including those under the supervision of a
college, university, any State department of education, any State apprenticeship agency, any State
board of vocational education, any joint apprenticeship committee, the Bureau of Apprenticeship
and Training established in accordance with 29 U.S.C. chapter 4C, or any agency of the Federal
government authorized to supervise such training. (Authority: 38 U.S.C. 3452(e), 3501(a)(9))

(d) External degree. This term means a standard college degree given by an accredited
college or university based on satisfactory completion of a prescribed program of independent
study. The program may require occasional attendance for a workshop or seminar and may
include some regular residence course work.

(e) Standard college degree. The term means an associate or higher degree awarded by:

(1) An institution of higher learning that is accredited as a collegiate institution by
a recognized regional or national accrediting agency; or

(2) An institution of higher learning that is a candidate for accreditation, as that
term is used by the regional or the national accrediting agencies; or

(3) An institution of higher learning upon completion of a course which is
accredited by an agency recognized to accredit specialized degree-level programs. (Authority: 38
U.S.C. 3452)

(f) Undergraduate college degree. The term means a college or university degree
obtained through the pursuit of unit subjects which are below the graduate level. Included are
associate degrees, bachelors’ degrees and first professional degrees.

(g) Standard class session. The term standard class session means the time an
educational institution schedules for class each week in a regular quarter or semester for one
quarter or one semester hour of credit. It is not less than 1 hour (or one 50-minute period) of
academic instruction, 2 hours (or two 50-minute periods) of laboratory instruction, or 3 hours (or
three 50-minute periods) of workshop training. (Authority: 38 U.S.C. 3688(c))

(h) Institution of higher learning. This term means:
(1) A college, university, or similar institution, including a technical or business
school, offering postsecondary level academic instruction that leads to an associate or higher
degree if the school is empowered by the appropriate State education authority under State law to

grant an associate or higher degree.

(2) When there is no State law to authorize the granting of a degree, a school
which:
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(1) Is accredited for degree programs by a recognized accrediting agency,
or

(ii) Is a recognized candidate for accreditation as a degree-granting school
by one of the national or regional accrediting associations and has been licensed or chartered by
the appropriate State authority as a degree-granting institution.

(3) A hospital offering medical-dental internships or residencies approved in
accordance with §21.4265(a) without regard to whether the hospital grants a post-secondary

degree.
(4) An educational institution which:
(i) Is not located in a State,
(i1) Offers a course leading to a standard college degree or the equivalent,
and

(i) Is recognized as an institution of higher learning by the secretary of
education (or comparable official) of the country in which the educational institution is located.
(Authority: 38 U.S.C. 3452)

(1) Audited course. The term means any credit course which a student attends as a listener
only with a prior understanding between school officials and the student that such attendance will
not result in credit being granted toward graduation. See §21.4252(i). (Authority: 38 U.S.C.
3680(a)(3))

(J) Nompunitive grade. The term means any grade assigned for pursuit of a course,
whether upon completion of the course or at the time of withdrawal from the course, which has
the effect of excluding the course from any consideration in determining progress toward
fulfillment of requirements for graduation. No credit toward the school’s requirements for
graduation is granted for such a grade, nor does the grade affect any other criteria for graduation
by the policies of the school, such as a grade point average. Therefore, it has the same effect as
an audited course. See §21.4135(e).

(k) Punitive grade. The term means a grade assigned for pursuit of a course which is used
in determining the student’s overall progress toward completion of the school’s requirements for
graduation. Unlike the nonpunitive grade, the punitive grade does affect the criteria to be met by
the student for graduation, i.e., it is a factor in computing the student’s grade average or grade
point average, for example. For this reason it is not the same as an audited course, since it does
have an effect upon the student’s ability to meet the school’s criteria for graduation. See
§21.4135(e).

() Drop-add period. The term means a reasonably brief period at the beginning of a term,
not to exceed 30 days, officially designated by a school for unrestricted enrollment changes by
students. (Authority: 38 U.S.C. 3680(a)(4))
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(m) Normal commuting distance. Two locations that are within 55 miles of each other are
within normal commuting distance. Furthermore, a branch, extension or additional facility of a
school located more than 55 miles from the school’s main campus or parent facility will be
considered within normal commuting distance only if:

(1) School records show that, prior to the establishment of the additional teaching
site, at least 20 students or 5 percent of the enrollment, whichever is the lesser, on the main
campus or parent facility were regularly commuting from the area where the additional teaching
site 1s located; or

(2) Other comparable evidence clearly shows that students commute regularly
between the two locations. (Authority: 38 U.S.C. 3689(c))

(n) Enrollment. This term means the state of being on that roll, or file of a school which
contains the names of active students.

(0) Pursuit of a program of education.

(1) This term means to work while enrolled, toward the objective of a program of
education. This work must be in accordance with approved institution policy and regulations and
applicable criteria of Title 38, United States Code; must be necessary to reach the program’s
objective; and must be accomplished through:

(1) Resident courses,

(i1) Independent study courses,

(iit) Correspondence courses,

(iv) An apprenticeship or other on-the-job training program,
(v) Flight courses,

(vi) A farm cooperative course,

(vii) A cooperative course, or

(viii) A graduate program of research in absentia.

(2) The Department of Veterans Affairs will consider a veteran or eligible person
who qualifies under §21.4138 for payment during an interval or school closing, or who qualifies
for payment but whose work is interrupted by a holiday vacation as defined in §21.7020(b)(16),
to be in pursuit of a program of education during the interval, school closing or holiday vacation.

(p) Enrollment period.
(1) This term means an interval of time during which a veteran or eligible person:
(1) Is enrolled in an educational institution; and
(ii) Is pursuing his or her program of education.

(2) This term applies to each unit course or subject in the veteran’s or eligible
person’s program of education.
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(q) Aftendance. This term means the presence of a veteran or eligible person:

(1) In the class where the approved course is being taught in which he or she is
enrolled;
(2) At a training establishment; or

(3) Any other place of instruction, training or study designated by the educational
institution or training establishment where the veteran or eligible person is enrolled and is
pursuing a program of education. (Authority: 38 U.S.C. 3680(g))

(r) In residence on a standard quarter- or semester-hour basis. This term means study at
a site or campus of a college or university, or off-campus at an official resident center, requiring
pursuit of regularly scheduled weekly class instruction at the rate of one standard class session

per week throughout a standard quarter or semester for one quarter- or one semester-hour credit.
(Authority: 38 U.S.C. 3688(c))

(s) Deficiency course. This term means any secondary level course or subject not
previously completed satisfactorily which is specifically required for pursuit of a post-secondary
program of education.

(t) Remedial course. This term means a special course designed to overcome a deficiency
at the elementary or secondary level in a particular area of study, or a handicap, such as in
speech.

(u) Refresher course. This term means a course at the elementary or secondary level to

review or update material previously covered in a course that has been satisfactorily completed.
(Authority: 38 U.S.C. 3491(a)(2))

(v) Reservist. The term reservist means a member of the Selected Reserve of the Ready
Reserve of any of the reserve components (including the Army National Guard of the United
States and the Air National Guard of the United States) of the Armed Forces who is eligible to
receive educational assistance under 38 U.S.C. chapter 30 or 10 U.S.C. chapter 1606.
(Authority: 38 U.S.C. 3002)

(w) Alternative teacher certification program. The term alternative teacher certification
program, for the purposes of determining whether an entity offering such a program is a school,
educational institution, or institution as defined in paragraph (a)(5) of this section, means a
program leading to a teacher’s certificate that allows individuals with a bachelor’s degree or
graduate degree to obtain teacher certification without enrolling in an institution of higher
learning. (Authority: 38 U.S.C. 3452(c))

(x) State. The term State has the same meaning as provided in §3.1(i) of this chapter.
(Authority: 38 U.S.C. 101(20))

(y) Pilot certificate. A pilot certificate is a pilot certificate issued by the Federal Aviation
Administration. The term means a pilot’s license as that term is used in 10 U.S.C. chapter 1606
and 38 U.S.C. chapters 30 and 32. (Authority: 10 U.S.C. 16136(c); 38 U.S.C. 3034(d), 3241(b))
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(z) Proprietary educational institution. The term proprietary educational institution
(including a proprietary profit or proprietary nonprofit educational institution) means an
educational institution that:

(1) Is not a public educational institution;
(2) Is in a State; and

(3) Is legally authorized to offer a program of education in the State where the
educational institution is physically located. (Authority: 38 U.S.C.
3680A(e))

(aa) High technology industry: The term high technology industry includes the following
industries:

(1) Biotechnology;

(2) Life science technologies;

(3) Opto-electronics;

(4) Computers and telecommunications;

(5) Electronics;

(6) Computer-integrated manufacturing;

(7) Material design;

(8) Aerospace;

(9) Weapons;

(10) Nuclear technology; and

(11) Any other identified advanced technologies in the biennial Science and
Engineering Indicators report published by the National Science
Foundation. (Authority: 38 U.S.C. 3014A, 3452(c), 3501(a)(6))

(bb) Employment in a high technology industry. Employment in a high technology
industry means employment in a high technology occupation specific to a high technology
industry. (Authority: 38 U.S.C. 3014A)

(cc) High technology occupation. The term high technology occupation means an
occupation that leads to employment in a high technology industry. These occupations consist of:

(1) Life and physical scientists;

(2) Engineers;

(3) Mathematical specialists;

(4) Engineering and science technicians;

(5) Computer specialists; and

(6) Engincering, scientific, and computer managers. (Authority: 38 U.S.C.
3014A, 3452(c), 3501(a)(6))

(dd) Computer specialists. The term computer specialists includes the following

occupations:
(1) Database, system, and network administrators;
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(2) Database, system, and network developers;

(3) Computer and network engineers;

(4) Systems analysts;

(5) Programmers;

(6) Computer, database, and network support specialists;

(7) All computer scientists;

(8) Web site designers;

(9) Computer and network service technicians;

(10) Computer and network electronics specialists; and

(11) All certified professionals, certified associates and certified technicians in the
information technology field. (Authority: 38 U.S.C. 3014A, 3452(c),
3501(a)(6))

(ee) Certification test. The term certification test means a test an individual must pass in
order to receive a certificate that provides an affirmation of an individual’s qualifications in a
specified occupation. (Authority: 38 U.S.C. 3452(b), 3501(a)(5), 3689)

(ff) Licensing test. The term licensing test means a test offered by a State, local, or
Federal agency, the passing of which is a means, or part of a means, to obtain a license. That
license must be required by law in order for the individual to practice an occupation in the
political jurisdiction of the agency offering the test. (Authority: 38 U.S.C. 3452(b), 3501(a)(5),
3689)

(gg) Organization or entity offering a licensing or certification test.

(1) The term organization or entity offering a licensing or certification test
means:

(1) An organization or entity that causes a licensing test to be given and
that will issue a license to an individual who passes the test;

(i1) An organization or entity that causes a certification test to be given and
that will issue a certificate to an individual who passes the test; or

(ii1) An organization or entity that administers a licensing or certification
test for the organization or entity that will issue a license or certificate, respectively, to the
individual who passes the test, provided that the administering organization or entity can provide
all required information and certifications under §21.4268 to the State approving agency and to
VA.

(2) This term does not include:

(i) An organization or entity that develops and/or proctors a licensing or
certification test but does not issue the license or certificate; or

(i1) An organization or entity that administers a test but does not issue the
license or certificate if that administering organization or entity cannot provide all required
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information and certifications under §21.4268 to the State approving agency and to VA.
(Authority: 38 U.S.C. 3452(b), 3501(a)(5), 3689)

(hh) Tuition assistance top-up. The term tuition assistance top-up means a payment of
basic educational assistance to meet all or a portion of the charges of an educational institution
for the education or training of a servicemember that are not met by the Secretary of the military
department concerned under 10 U.S.C. 2007(a) or (¢). (Authority: 38 U.S.C. 3014(b))

(i1) VA Regional Processing Olffice. The term VA Regional Processing Office means a VA
office where claims for educational assistance under 38 U.S.C. chapters 30, 32, and 35 and 10
U.S.C. chapter 1606 are allowed or disallowed. (Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241, 3685, 3689)

an [Reserved]

(kk) Fugitive felon. The term fugitive felon means an individual identified as such by
Federal, State, or local law enforcement officials and who is a fugitive by reason of:

(1) Fleeing to avoid prosecution for an offense, or an attempt to commit an
offense, which is a felony under the laws of the place from which the person flees;

(2) Fleeing to avoid custody or confinement after conviction for an offense, or an
attempt to commit an offense, which is a felony under the laws of the place from which the
person flees; or

(3) Violating a condition of probation or parole imposed for commission of a
felony under Federal or State law. (Authority: 38 U.S.C. 5313B)

(1) Felony. The term felony means a major crime or offense defined as such under the law
of the place where the offense was committed or under Federal law. It includes a high
misdemeanor under the laws of a State which characterizes as high misdemeanors offenses that
would be felony offenses under Federal law. (Authority: 38 U.S.C. 5313B)

[31 FR 6774, May 6, 1966, as amended at 32 FR 3979, Mar. 11, 1967; 32 FR 13403,
Sept. 23, 1967; 35 FR 9815, June 16, 1970; 38 FR 14935, June 7, 1973; 38 FR 32579, Nov. 27
1973; 39 FR 43221, Dec. 11, 1974; 40 FR 31762, July 29, 1975; 43 FR 35296, Aug. 5, 1978; 45
FR 48887, July 22, 1980; 48 FR 37584, Aug. 22, 1983; 53 FR 48549, Dec. 1, 1988; 55 FR
28027, July 9, 1990; 57 FR 29800, July 7, 1992; 61 FR 26114, May 24, 1996; 61 FR 29296, June
10, 1996; 62 FR 55760, Oct. 28, 1997; 63 FR 34128, June 23, 1998; 65 FR 81741, Dec. 27,
2000; 68 FR 35178, June 12, 2003; 70 FR 25786, May 16, 2005; 72 FR 16969, Apr. 5, 2007; 73
FR 65264, Nov. 3, 2008; 74 FR 14667, Mar. 31, 2009]

Supplement Highlights references: 27(1, 3), 39(2), 53(1), 62(3), 68(1), 73(1), 82(1).
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Reserved
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§21.4201 Restrictions on enrollment; percentage of students receiving financial
support.

(a) General. Except as otherwise provided in this section the Department of Veterans
Affairs shall not approve an enrollment in any course for an eligible veteran, not already enrolled,
for any period during which more than 85 percent of the students enrolled in the course are
having all or part of their tuition, fees or other charges paid for them by the educational
institution or by the VA under title 38, U.S.C., or under title 10, U.S.C. This restriction may be
waived in whole or in part. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a),
3323(a), 3680A(d)) .

(b) Affected schools. The requirements of paragraph (a) of this section apply to all courses
not otherwise exempt or waived offered by all educational institutions, regardless of whether the
institution is degree-granting, proprietary profit, proprietary nonprofit, eleemosynary, public
and/or tax-supported.

(c) Affected courses.

(1) The following courses or programs are exempt from the requirements of
paragraph (a) of this section:

(i) Any farm cooperative course; and
(il) Any course offered by a flying club established, organized and
operated pursuant to regulations of a military department of the Armed Forces as
nonappropriated sundry fund activities which are governmental instrumentalities.
(2) The provistons of paragraph (a) of this section apply to the enrollment of a
serviceperson in a course leading to a high school diploma, equivalency certificate, or a refresher,
remedial or deficiency course, but they do not apply to the enrollment of a veteran in such a

course.

(3) Except as provided in paragraph (c)(2) of this section, the provisions of
paragraph (a) of this section do not apply to an approved course which:

(i) Is offered under contract with the Department of Defense,

(i1) Is on or immediately adjacent to a military base, or a facility of the
National Guard (including the Air National Guard) or the Selected Reserve,

(iii) Has been approved by the State approving agency of the State:
(A) Where the base is located or

(B) Where the parent school is located if the course is
offered overseas, and
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(iv) Is available only to:
(A) Military personnel and their dependents, or

(B) Military personnel, their dependents and civilian employees of
a base located in a State, or

(C) Persons authorized by the base commander to attend the course
provided the base is located outside the United States.

(D) In the case of a course offered on or immediately adjacent to a
facility of the National Guard or the Selected Reserve, members of the National Guard, members
of the Selected Reserve and their dependents.

(4) The provisions of paragraph (a) of this section generally do not apply to a
course when the total number of veterans, eligible persons, and reservists receiving assistance
under 38 U.S.C. chapters 30, 31, 32, 33, 35 and 36, and 10 U.S.C. chapter 1606, who are enrolled
in the educational institution offering the course, equals 35 percent or less of the total student
enrollment at the educational institution (computed separately for the main campus and any
branch or extension of the institution). However, the provisions of paragraph (a) of this section
will apply to such a course when: (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a),
3323(a), 3680A(d))

(1) The course is a course of Special Assistance for the Educationally
Disadvantaged and a serviceperson enrolls in it, or

(ii) The Director of the Department of Veterans Affairs facility of
jurisdiction has reason to believe that the enrollment of veterans and eligible persons in the

course may exceed 85 percent of the total student enrollment in the course. (Authority: 10
U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a), 3680A(d))

(d) Applications for exemptions. No applications are required for any exemptions except
that found in paragraph (c)(4) of this section. To obtain an exemption as stated in paragraph
(c)(4) of this section schools must submit reports as required in paragraph (f)(1) of this section.
(Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a), 3680A(d))

(e) Computing the 85-15 percent ratio:

(1) Determining when separate computations are required. Except as provided in
paragraph (c) of this section and in paragraph (e)(3) of this section, an 85-15 percent ratio must
be computed for each course of study or curriculum leading to a separately approved educational
or vocational objective. Computations will not be made for unit subjects, unless only one unit
subject is approved by the State approving agency to be offered at a separate branch or extension
of a school. Courses or curricula which are offered at separately approved branches or
extensions, as well as courses or curricula leading to a secondary school diploma or equivalency
certificate offered at any branch or extension, must have an 85-15 percent ratio computed
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separately from the same course offered at the parent institution. The count of students attending
the branch may not be added to those attending the parent institution even for the same courses or
curricula. However, the count of those attending courses or curricula offered at an additional
facility, as opposed to a branch or extension, must be added to those attending the same course at
the parent institution. Pursuit of a course or curriculum that varies in any way from a similar
course, although it may have the same designation as the other similar course or curriculum, will
require a separate 85-15 percent computation. A course or curriculum will be considered to vary
from another if there are different attendance requirements, required unit subjects are different,
required completion length is different, etc.

(i) Separate courses for computation purposes in institutions of higher
learning will be determined by general curriculum only until the point at which it is reasonable to
assume a major field would be declared and after that point by specific curriculum.

(A) General 2-year curricula at 2-year institutions of higher
learning, general curricula such as AA (Associate of Arts) or AS (Associate of Science) degrees
with no major specified, will require separate computations for each curriculum. Terminal 2-year
courses (i.e., AAS (Associate of Applied Science), dental technology or auto mechanics
certificate) and other associate degree courses where a field is specified must be computed
separately for each objective.

(B) Students attending 4-year institutions of higher learning and
graduate schools may be counted in general curricula such as BA (Bachelor of Art) and BS
(Bachelor of Science) only until the normal point at which the school requires the student to
declare a major subject. Then the 85-15 percent computation must be made for each specific
curriculum, i.e., BS (Bachelor of Science) in electrical engineering, MA (Master of Arts) in
English, etc.

(ii) NCD (noncollege degree) courses must be computed separately by
approved vocational objective. If several curricula lead to the same coded vocational objective,
each must meet the 85-15 percent requirement separately, unless it can be shown that two or
more courses are identical in all respects (scheduling, hours devoted to each unit subject, etc.).
Branch or extension courses will be computed separately from courses at the parent facility.
Courses offered on a full- and part-time basis which are identical in length and content will be
combined for computing the ratio.

(2) Assigning students to each part of the ratio. Notwithstanding the provisions of
paragraph (a) of this section, the following students will be considered to be nonsupported
provided VA is not furnishing them with educational assistance under title 38, U.S.C., or under
title 10, U.S.C.:

(i) Students who are not veterans or reservists, and are not in receipt of
institutional aid.  (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a),
3680A(d))

(i1) All graduate students in receipt of institutional aid.
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(111) Students in receipt of any Federal aid (other than Department of
Veterans Affairs benefits).

(iv) Undergraduates and non-college degree students receiving any
assistance provided by an institution, if the institutional policy for determining the recipients of
such aid is equal with respect to veterans and nonveterans alike. (Authority: 10 U.S.C. 16136(b);
38 U.S.C. 3034(a), 3241(a), 3323(a), 3680A(d))

(3) Calculation.

(i) To determine if the requirement of paragraph (a) of this section has
been met for all courses except flight courses the fulltime equivalent, nonsupported students as
defined by paragraph (e)(2) of this section will be compared to the full-time equivalent students
enrolled in the course. If the full-time equivalent, nonsupported students do not equal at least 15
percent of the total full-time enrollment, the 85-15 percent requirement has not been met for the
course. If a non-Department of Veterans Affairs student in a correspondence course has not
completed a lesson nor made a payment toward the cost of the course during the 6-month period
immediately prior to the computation, the student will not be counted in computing the 85-15
percent ratio.

(1)) The 85-15 percent ratio for flight courses shall be computed by
comparing the number of hours of training received by or tuition charged to nonsupported
students in the preceding 30 days to the total number of hours of training received by or tuition
charged to all students in the same period. All approved courses offered under 14 CFR parts 141
and 142 at a flight school will be considered to be one course for the purpose of making this
computation. Similarly, all other approved courses offered at a flight school will be considered to
be one course for the purpose of making this computation. In this computation hours of training
or tuition charges for students enrolled:

(A) In the recreational pilot certification course and the private
pilot certification course will be excluded,;

(B) In a ground instructor certification course will be included;

(C) In courses approved under 14 CFR part 141, other than a
ground instructor certification course, will be actual hours of logged instructional flight time or
the charges for those hours; and

(D) In courses not approved under 14 CFR part 141, such as
courses offered by flight simulator or courses for navigator or flight engineer, shall include
ground training time or charges; actual logged instructional flight time or charges; and
instructional time in a flight simulator or charges for that training. (Authority: 10 U.S.C.
16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a), 3680A(d))

(f) Reports.
(1) Schools must submit to VA all calculations needed to support the exemption

found in paragraph (c)(4) of this section. If the school is organized on a term, quarter, or semester
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basis, it shall make that submission no later than 30 days after the beginning of the first term for
which the school wants the exemption to apply. If the school is not organized on a term, quarter
or semester basis, it shall make that submission no later than 30 days after the beginning of the
first calendar quarter for which the school wishes the exemption to apply. A school having
received an exemption found in paragraph (c)(4) of this section shall not be required to certify
that 85 percent or less of the total student enrollment in any course is receiving Department of
Veterans Affairs assistance: (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a),
3323(a), 3680A(d))

(i) Unless the Director of the VA facility of jurisdiction has reason to
believe that the enrollment of eligible veterans and eligible persons in a specific course may
exceed 85 percent of the total enrollment in a specific course, or

(i1) Until such time as the total number of veterans, eligible persons and
reservists receiving assistance under 38 U.S.C. chapters 30, 31, 32, 33, 35 and 36, and 10 U.S.C.
chapter 1606, who are enrolled in the educational institution offering the course, equals more
than 35 percent of the total student enrollment at the educational institution (computed separately
for the main campus and any branch or extension of the institution). At that time procedures
contained in paragraph (f)(2) of this section shall apply. (Authority: 10 U.S.C. 16136(b); 38
U.S.C. 3034(a), 3241(a), 3323(a), 3680A(d))

(2) The school must submit all calculations made under paragraph (e)(3) of this
section to the Department of Veterans Affairs according to these time limits.

(i) If the school i1s organized on a term, quarter or semester basis, the
calculations must be submitted no later than 30 days after the beginning of each regular school
term (excluding summer sessions), or before the beginning date of the next term, whichever
occurs first.

(i1) If a school is not organized on a term, quarter or semester basis, reports
must be received by the Department of Veterans Affairs no later than 30 days after the end of
each calendar quarter. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a),
3680A(d))

(g) Effect of the 85-15 percent ratio on processing new enrollments.

(1) The Department of Veterans Affairs will process new enrollments of eligible
veterans (and servicepersons where this provision applies to them), in a course on the basis of the
school’s submission of the most recent computation showing that:

(1) The 85-15 percent ratio is satisfactory, or

(i1) The course is exempt under paragraph (c)(4) of this section.

(2) Except for those enrollments with a beginning date before or the same as the
date the school completed the most recent computation, no benefits will be paid under 10 U.S.C.
chapter 1606 or under 38 U.S.C. chapter 30, 32, 33, or 36, when that computation establishes that
the course: (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a), 3680A(d))
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(1) Neither has a satisfactory 85-15 percent ratio, nor

(i1) Is exempt under paragraph (c)(4) of this section. (Authority: 10 U.S.C.
16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a), 3680A(d))

(3) If a school fails to submit a timely computation, no benefits will be paid for:

(i) The enrollment of a serviceperson in a course leading to a secondary
school diploma or an equivalency certificate if the enrollment has beginning dates beyond the
expiration of the allowable computation period, or

(ii) The enrollment of a veteran in any course to which the provisions of
paragraph (a) of this section apply if the enrollment has beginning dates beyond the expiration of
the allowable computation period.

(4) Enrollments with later beginning dates may be processed only after the school
certifies that:

(1) The proper ratio has been reestablished for the course, or

(i1) The course is exempt from the requirement under paragraph (c)(4) of
this section.

(5) When a school shows a reestablished 85-15 percent ratio, each new veteran
enrollment or enrollment of a serviceperson in a course leading to a secondary school diploma or
an equivalency certificate which is submitted after reestablishment must be individually
computed into the ratio to ensure that the 85 percent limitation is not again immediately
exceeded. The Department of Veterans Affairs will require individual computations until:

(1) The end of the term for which the ratio was reestablished, or

(ii) The end of the calendar quarter during which the ratio was
reestablished if the school is not operated on a term, quarter or semester basis. (Authority: 10
U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a), 3680A(d))

(6) Once a student is properly enrolled in a course which either meets the 85-15
percent requirement or which is exempt pursuant to paragraph (c) of this section, such a student
may not have benefits for that course terminated because the 85-15 percent requirement
subsequently is not met or because the course loses its exemption, as long as the student’s
enrollment remains continuous. A student enrolled in an institution organized on a term basis
need not attend summer sessions in order to maintain continuous enrollment. An enrollment may
also be considered continuous if a “break” in enrollment is wholly due to circumstances beyond
the student’s control such as serious illness.

(h) Waivers. Schools which desire a waiver of the provisions of paragraph (a) of this
section for a course where the number of full-time equivalent students receiving VA education
benefits equals or exceeds 85 percent of the total full-time equivalent enrollment in the course
may apply for a waiver to the Director, Education Service, through the Director of the VA facility
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of jurisdiction. When applying, a school must submit sufficient information to allow the Director,
Education Service, to judge the merits of the request against the criteria shown in this paragraph.
This information and any other pertinent information available to VA shall be considered in
relation to these criteria:

(1) Availability of comparable alternative educational facilities effectively open to
veterans in the vicinity of the school requesting a waiver.

(2) Status of the school requesting a waiver as a developing institution primarily
serving a disadvantaged population. The school should enclose a copy of its notice from the
Department of Education that the school is eligible to be considered for a grant under the
Strengthening Institutions Program or the Special Needs Program, if applicable. Otherwise the
school should submit data sufficient to allow the Director, Education Service, to judge whether
the school is similar to institutions which the Department of Education considers to be eligible to
apply for a grant under these programs. The pertinent criteria and data categories are published in
Title 34, Code of Federal Regulations, Chapter VI, Part 624, Subpart A; Part 625, Subpart A; and
Part 626, Subpart A. The requirements of those criteria that a school be a “public or nonprofit”
institution need not be met.

(3) Previous compliance history of the school, including such factors as false or
deceptive advertising complaints, enrollment certification timeliness and accuracy, and amount
of school liability indebtedness to VA.

(4) General effectiveness of the school’s program in providing educational and
employment opportunities to the particular veteran population it serves. Factors to be considered
should include the percentage of veteran-students completing the entire course, ratio of
educational and general expenditures to full-time equivalency enrollment, etc. (Authority: 10
U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a), 3680A(d))

[44 FR 62498, Oct. 31, 1979, as amended at 48 FR 37985, Aug. 22, 1983; 51 FR 16316,
May 2, 1986; 52 FR 45634, Dec. 1, 1987; 54 FR 4285, Jan. 30, 1989; 54 FR 34984, Aug. 23,
1989; 55 FR 28027, July 9, 1990; 57 FR 29800, July 7, 1992; 61 FR 20728, May 8, 1996; 61 I'R
26114, May 24, 1996; 61 FR 29296, June 10, 1996; 62 FR 55760, Oct. 28, 1997; 63 FR 34129,
June 23, 1998; 74 FR 14667, Mar. 31, 2009; 74 FR 17907, Apr. 20, 2009]

Supplement Highlights references: 27(1, 3), 39(2), 82(1).
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§21.4202 Overcharges; restrictions on enrollments.
() [Removed and reserved]

(b) [Removed and reserved]

(c) Restrictions, proprietary schools. Enrollment will not be approved for any veteran or
eligible person under the provisions of Chapter 34 or 35 respectively, in any proprietary school of
which the veteran or eligible person is an official authorized to sign certificates of enrollment or
monthly certificates of attendance, an owner or an officer.

[31 FR 6774, May 6, 1966, as amended at 32 FR 13403, Sept. 23, 1967; 37 FR 6679,
Apr. 1, 1972; 39 FR 43221, Dec. 11, 1974; 43 FR 35300, Aug. 9, 1978, 48 FR 37987, Aug. 22,
1983; 49 FR 5115, Feb. 10, 1984; 63 FR 35831, July 1, 1998]

Supplement Highlights reference: 39(4)
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§21.4206 Reporting fee.

VA may pay annually to each educational institution furnishing education or each joint
apprenticeship training committee acting as a training establishment under 10 U.S.C. chapter
1606 or 38 U.S.C. chapter 30, 32, 33, 35 or 36 a reporting fee for required reports or
certifications. The reporting fee will be paid as soon as feasible after the end of the calendar year.

(a) Except as provided in paragraph (b) of this section the reporting fee will be computed
for each calendar year by multiplying $7.00 by the number of eligible veterans and eligible
persons enrolled under 10 U.S.C. chapter 1606, or 38 U.S.C. chapter 30, 32, 33, 35 or 36 during
that calendar year. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a),
3684(c))

(b) In computing the reporting fee VA will not count a veteran or servicemember whose
only receipt of educational assistance under 38 U.S.C. chapter 30 during a calendar year was
tuition assistance top-up. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a),
3684(c))

(c) An additional $4 will be paid to those institutions which have delivered to the veteran
or eligible person at registration the educational assistance check representing an advance
payment, or which have delivered educational loan checks in accordance with the provisions of
Subpart F. If an institution delivers both an advance payment check and educational loan
check(s) to the same veteran or eligible person within 1 calendar year, it shall receive only one
additional $4 fee. In order to receive this fee, the institution shall submit to the Department of
Veterans Affairs a certification of delivery of each check. If an advance payment check is not
delivered within 30 days after commencement of the student’s program, the check is to be
returned to the Department of Veterans Affairs. If an education loan check is not delivered within
30 days of the date the educational institution received it, the check shall be returned to the
Department of Veterans Affairs. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a),
3323(a), 3684(c))

(d) No reporting fee payable to an educational institution under this section shall be
subject to offset by the Department of Veterans Affairs against any liability of the educational
institution for any overpayment which the Department of Veterans Affairs has administratively
determined to exist unless the liability of the educational institution was not contested by the

educational institution or was upheld by a final decree of a court of appropriate jurisdiction.
(Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a), 3684(c))

(e) Before payment of a reporting fee the Department of Veterans Affairs will require an
educational institution to certify that:

(1) It has exercised reasonable diligence in determining whether it or any course
offered by it approved for the enrollment of veterans or eligible persons meets all of the
applicable requirements of chapter 1606 of title 10, United States Code or chapters 30, 32, 33, 35
and 36 of title 38, U.S.C.; and
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(2) It will, without delay, report any failure to meet any requirement to the
Department of Veterans Affairs. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a),
3323(a), 3684(c))

(The Office of Management and Budget has approved the information collection

provisions in this section under control number 2900-0073)

[32 FR 13404, Sept. 23, 1967, as amended at 40 FR 31762, July 29, 1975; 44 FR 62501,
Oct. 31, 1979; 48 FR 37988, Aug. 22, 1983; 51 FR 16317, May 2, 1986; 61 FR 20728, May 8,
1996; 72 FR 16970, Apr. 5, 2007; 74 FR 14668, Mar. 31, 2009]

Supplement Highlights references: 73(1), 82(1).

Next Section is §21.4209

(No. 82 8/5/09)



21.4209-1 §21.4209—Examination of records 21.4209-1

§21.4209 Examination of records.

(a) Availability of records. Notwithstanding any other provision of law, an educational
institution, including for purposes of this section an organization or entity offering a licensing or
certification test, must make the following records and accounts available to authorized
Government representatives:

(1) Records and accounts pertaining to veterans or eligible persons who received
educational assistance under 10 U.S.C. chapter 1606 or 38 U.S.C. chapter 30, 32, 33, 35, or 36;

(2) Other students’ records necessary for the Department of Veterans Affairs to
ascertain institutional compliance with the requirements of these chapters; and

(3) The records of other individuals who took a licensing or certification test that
VA believes are necessary to ascertain whether the veterans and eligible persons taking such test
were reimbursed the correct amount. (Authority: 10 U.S.C. 16136; 38 U.S.C. 3034, 3241,
3323(a), 3689, 3690)

(b) Type of records. Each educational institution must upon request of duly authorized
representatives of the Government make available for examination all appropriate records and
accounts, including but not limited to:

(1) Records and accounts which are evidence of tuition and fees charged to and
received from or on behalf of all veterans, reservists, and eligible persons and from other students
similarly circumstanced;

(2) Records of previous education or training of veterans, reservists, and eligible
persons at the time of admission as students and records of advance credit, if any, granted by the
educational institution at the time of admission;

(3) Records of the veteran’s, reservists, or eligible person’s grades and progress;

(4) Records of all advertising, sales or enrollment materials as required by
§21.4252(h) and section 3696(b), title 38, United States Code;

(5) Records and computations showing compliance with the requirements of
§21.4201 regarding the 85-15 percent ratio of students for each course; and

(6) Records necessary to demonstrate compliance with the requirements of
§21.4252(e) pertaining to the time necessary to complete a correspondence course.

(7) Records necessary to demonstrate compliance with the requirements of
§21.4268. (Authority: 10 U.S.C. 16136; 38 U.S.C. 3034, 3241, 3323(a), 3689, 3690)

(¢) Noncollege degree, apprentice, and other on-the-job. The educational institution
having veterans, servicemembers, reservists, and/or eligible persons enrolled in a course that
does not lead to a standard college degree must make available, in addition to the records and
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accounts required in paragraph (b) of this section, the records of leave, absences, class cuts,
makeup work, and tardiness. Each training establishment that has enrolled veterans under 38
U.S.C. chapter 30, 32, or 33, reservists under 10 U.S.C. chapter 1606, or eligible persons under
38 U.S.C. chapter 35 must also make available payroll records. (Authority: 10 U.S.C. 16136; 38
U.S.C. 3034, 3241, 3323(a), 3690)

(d) Nonaccredited courses. The educational institution having veterans or eligible persons
enrolled in nonaccredited courses must make available, in addition to the records and accounts
required in paragraphs (b) and (c¢) of this section the following:

(1) Records of interruptions for unsatisfactory conduct or attendance.

(2) Records of refunds of tuition, fees and other charges made to a veteran or
eligible person who fails to enter the course or withdraws or is discontinued prior to completion
of the course.

(e) Nonavailability. Failure to make such records available as provided in this section will
be grounds for discontinuing the payment of educational assistance allowance or special training
allowance.

(f) Retention of records.

(1) Except as provided in paragraph (f)(2) of this section, an educational
institution must keep records and accounts, including those pertaining to students not receiving
benefits from VA, as described in this section, pertaining to each period of enrollment of a
veteran, reservist, or eligible person. If those records are not available electronically, the paper
records must be kept intact and in good condition at the educational institution for at least 3 years
following the end of each enrollment period. If the records are stored electronically, the paper
records may be stored at another site. The electronic records must be easily accessible at the
educational institution for at least 3 years following the end of each enrollment period.

(2) An organization or entity offering a licensing or certification test must keep
records and accounts intact and in good condition that are needed to show that veterans and
eligible persons have been paid correctly for taking licensing or certification tests. The
organization or entity must keep those records, at a site mutually agreed on, for at least 3 years
following the date of the test.

(3) An educational institution will not be required under this section to retain
records for longer than 3 years unless the educational institution receives from the Government
Accountability Office or VA not later than 30 days before the end of the 3-year period a written
request for longer retention. (Authority: 10 U.S.C. 16136; 38 U.S.C. 3034, 3241, 3323(a), 3689,
3690)

(The Office of Management and Budget has approved the information collection
provisions in this section under control number 2900-0696.)
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[31 FR 6774, May 6, 1966, as amended at 38 FR 14936, June 7, 1973; 43 FR 35300,
Aug. 9, 1978; 48 FR 37988, Aug. 22, 1983; 51 FR 16317, May 2, 1986; 61 FR 20728, May 8,
1996; 61 FR 26114, May 24, 1996, 72 FR 16970, Apr. 5, 2007, 74 FR 14668, Mar. 31, 2009]

Supplement Highlights references: 27(1), 73(1), 82(1).
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§21.4210 Suspension and discontinuance of educational assistance payments, and of
enrollments or reenrollments for pursuit of approved courses.

(a) Overview, explanation of terms used in §§21.4210 through 21.4216.

(1) VA may pay educational assistance to a reservist under 10 U.S.C. chapter
1606 for the reservist’s pursuit of a course approved in accordance with the provisions of 38
U.S.C. chapter 36. VA may pay educational assistance under 38 U.S.C. chapter 32 or 35 to a
veteran or eligible person for the individual’s pursuit of a course approved in accordance with the
provisions of 38 U.S.C. chapter 36; or if the individual has taken a licensing or certification test
approved in accordance with the provisions of 38 U.S.C. chapter 36. VA may pay educational
assistance under 38 U.S.C. chapter 30 to a veteran or servicemember for the individual’s pursuit
of a course approved in accordance with the provisions of 38 U.S.C. chapter 36; if the individual
has taken a licensing or certification test approved in accordance with the provisions of 38 U.S.C.
chapter 36 or if the individual is entitled to be paid benefits (tuition assistance top-up) to meet all
or a portion of an educational institution’s charges for education or training that the military
department concerned has not covered under tuition assistance. VA may pay educational
assistance under 38 U.S.C. chapter 33 to an eligible individual or, as appropriate, to the
individual’s institution of higher learning on his or her behalf, for the individual’s pursuit of a
course or program of education if the course or program of education is offered by an institution
of higher learning and approved under 38 U.S.C. chapter 30 in accordance with the provisions of
38 U.S.C. chapter 36; if the individual has taken a licensing or certification test approved in
accordance with the provisions of 38 U.S.C. chapter 36, or if an individual is entitled to be paid
educational assistance to meet all or a portion of the institution of higher learning’s established
charges that the military department concerned has not covered by tuition assistance under 10
U.S.C. 2007(a) or (c). Except for tuition assistance top-up, where courses do not need to be
approved, a State approving agency designated by VA, or in some instances VA, approves the
course or test for payment purposes. Notwithstanding such approval, VA, as provided in
paragraphs (b), (c), and (d) of this section, may suspend, discontinue, or deny payment of benefits
to any or all otherwise eligible individuals for pursuit of a course or training approved under 38
U.S.C. chapter 36, and for taking a licensing or certification test approved under 38 U.S.C.
chapter 36.

(2) For the purposes of this section and the purposes of §§21.4211 through
21.4216, except as otherwise expressly stated to the contrary:

(i) The term “course” includes an apprenticeship or other on-job training
program;

(i1) The term “educational institution” includes a training establishment, or
organization or entity offering a licensing or certification test; and

(iii) Reference to action suspending, discontinuing, or otherwise denying
enrollment or reenrollment means such action with respect to
providing educational assistance under the chapters listed in
paragraph (a)(1) of this section. (Authority: 10 U.S.C. 16136(b);
38 U.S.C. 3034(a), 3241(a), 3323(a), 3452, 3471, 3690)
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(b) Denial of payment in individual cases.

(1) VA may deny payment of educational assistance to a specific individual for
pursuit of a course or courses if, following an examination of the individual’s case, VA has
credible evidence affecting that individual that:

(i) The course fails to meet any of the requirements of 10 U.S.C. chapter
1606, or 38 U.S.C. chapter 30, 32, 33, 35, or 36; or

(i) The educational institution offering the individual’s course has
violated any of those requirements of law. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a),
3241(a), 3323(a), 3689, 3690)

(2) VA may deny payment of educational assistance to a specific individual for
taking a licensing or certification test if, following an examination of the individual’s case, VA
has credible evidence affecting that individual that:

(1) The test fails to meet any of the requirements of 38 U.S.C. 3689; or

(ii) The organization or entity offering the individual’s test has violated
any of the requirements of 38 U.S.C. 3689. (Authority: 38 U.S.C. 3689)

(¢c) Notice in individual cases. Except as provided in paragraph (e) of this section, when
VA denies payment of educational assistance to an individual under paragraph (b) of this section,
VA will provide concurrent written notice to the individual. The notice shall state:
(1) The adverse action;

(2) The reasons for the action; and

(3) The individual’s right to an opportunity to be heard thereon in accordance with
part 19 of this title. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a), 3690)

(d) Actions affecting groups.
(1) The Director of the VA Regional Processing Office of jurisdiction may:

(i) Suspend payments of educational assistance to all veterans,
servicemembers, reservists, or eligible persons already enrolled in a course;

(i1) Disapprove all further enrollments or reenrollments of individuals
seeking VA educational assistance for pursuit of the course (except for enrollments and
reenrollments of servicemembers seeking to be paid benefits (tuition assistance top-up) to meet
all or a portion of an educational institution’s charges for education or training that the military
department concerned has not covered under tuition assistance); and
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(ii1) Suspend payments of educational assistance to all veterans,
servicemembers, or eligible persons who may take a licensing or certification test after a date that
the Director may determine.

(2) Except as provided in paragraphs (d)(3) and (i) of this section, the decision to
act as described in paragraph (d)(1) of this section must be based on evidence of a substantial
pattern of veterans, servicemembers, reservists, or eligible persons enrolled in the course or
taking the test receiving educational assistance to which they are not entitled because:

(1) One or more of the course approval requirements of 38 U.S.C. chapter
36 are not met, including the course approval requirements specified in §§21.4253, 21.4254,
21.4261,21.4262,21.4263,21.4264, and 21.4268; or

(i) The educational institution offering the course has violated one or
more of the recordkeeping or reporting requirements of 10 U.S.C. chapter 1606, or of 38 U.S.C.
chapters 30, 32, 33, 35, and 36. These violations may include, but are not limited to, the
following;:

(A) Willful and knowing submission of false reports or
certifications concerning students or courses of education;

_ (B) Failure to report to VA a veteran’s, servicemember’s,
reservist’s, or eligible person’s reduction, discontinuance, or termination of education or training;
or

(C) Submission of improper or incorrect reports in such number,
manner, or period of time as to indicate negligence on its part, including failure to maintain an
adequate reporting or recordkeeping system.

(3) The Director also may make a decision to take the action described in
paragraph (d)(1) of this section when the Director has evidence that one or more prohibited
assignments of benefits have occurred at an educational institution as a result of that educational
institution’s policy. This decision may be made regardless of whether there is a substantial
pattern of erroneous payments at the educational institution. See §21.4146.

(4) The Director may disapprove the enrollment of all individuals not already
enrolled in an educational institution (which for the purposes of this paragraph does not include a
training establishment) when the Director finds that the educational institution:

(1) Has charged or received from veterans, servicemembers, reservists, or
eligible persons an amount for tuition and fees in excess of the amount similarly circumstanced
nonveterans are required to pay for the same course; or

(i1) Has instituted a policy or practice with respect to the payment of
tuition, fees, or other established charges that substantially denies to veterans, servicemembers,
reservists, or other eligible persons the benefits of advance payment of educational assistance
authorized to such individuals under §§21.4138(a), 21.7140(a), 21.7640(d), or 21.9680; or
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(iii) Has used erroneous, deceptive, or misleading practices as set forth in
§21.4252(h). (Authority: 16136(b); 38 U.S.C. 512(a), 3034(a), 3241(a), 3323(a), 3680A(d),
3684, 3685, 3689, 3690, 3696, 5301)

(e) Actions that must accompany a mass suspension of educational assistance payments
or suspension of approval of enrollments and reenrollments in a course or educational
institution.

(1) The Director of the VA Regional Processing Office of jurisdiction may
suspend payment of educational assistance and may suspend approval of new enrollments and
reenrollments as provided in paragraph (d) of this section, only after:

(i) The Director notifies in writing the State approving agency concerned
and the educational institution of any failure to meet the approval requirements and any violation
of recordkeeping or reporting requirements; and

(i1) The educational institution:
(A) Refuses to take corrective action; or

(B) Does not take corrective action within 60 days (or 90 days if
permitted by the Director).

(2) Not less than 30 days before the Director acts to make a mass suspension of
payments of educational assistance and/or suspend approval of new enrollments and
reenrollments, the Director will, to the maximum extent feasible, provide written notice to each
veteran, servicemember, reservist, and eligible person enrolled in the affected courses. The notice
will:

(i) State the Director’s intent to suspend payments and/or suspend
approval of new enrollments and reenrollments unless the educational institution takes corrective
action;

(i1) Give the reasons why the Director intends to suspend payments and/or
suspend approval of new enrollments and reenrollments; and

(ii1) State the date on which the Director intends to suspend payments
and/or suspend approval of new enrollments and reenrollments. (Authority: 10 U.S.C. 16136(b);
38 U.S.C. 3034(a), 3241(a), 3323(a), 3690)

(3) If VA receives a claim for educational assistance for the taking by an
individual of a licensing or certification test, and the individual took the licensing or certification
test during a period when payment for taking such test was suspended, the Director will inform
the individual in writing of the fact of the suspension and the reasons why payments were
suspended. (Authority: 38 U.S.C. 3689, 3690)
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(f) Actions in cases indicating submission of false, misleading, or fraudulent claims or
statements. The Director of the VA Regional Processing Office of jurisdiction will take the
following action, as indicated, that may be in addition to suspending payments or further
approval of enrollments or reenrollments in a course or educational institution.

(1) If the Director has evidence indicating that an educational institution has
willfully submitted a false or misleading claim, or that a veteran, servicemember, reservist,
eligible person, or other person, with the complicity of an educational institution, has submitted
such a claim, the Director will make a complete report of the facts of the case to the appropriate
State approving agency and to the Office of Inspector General for appropriate action.

(2) If the Director believes that an educational institution has submitted a false,
fictitious, or fraudulent claim or written statement within the meaning of the Program Fraud Civil
Remedies Act (31 U.S.C. 3801-3812) or that a veteran, servicemember, reservist, eligible person,
or other person, with the complicity of an educational institution, has submitted such a claim or
made such a written statement, the Director will follow the procedures in part 42 of this title.
(Authority: 10 U.S.C. 16136(b); 31 U.S.C. 3801-3812; 38 U.S.C. 3034(a), 3241(a), 3323(a),
3689, 3690)

(g) Referral to the Committee on Educational Allowances. The Director of the VA
Regional Processing Office of jurisdiction will refer the following matters to the Committee on
Educational Allowances as provided in §21.4212:

(1) A suspension under paragraph (d) of this section of payments of educational
assistance to all veterans, servicemembers, reservists, or eligible persons already enrolled in a
course;

(2) A disapproval under paragraph (d) of this section of all further enrollments or
reenrollments of individuals seeking VA educational assistance for pursuit of the course (except
for enrollments and reenrollments of servicemembers seeking to be paid tuition assistance top-up
benefits to meet all or a portion of an educational institution’s charges for education or training
that the military department concerned has not covered under tuition assistance); and

(3) A suspension under paragraph (d) of this section of payments of educational
assistance to all veterans, servicemembers, or eligible persons who may take a licensing or
certification test after a date that the Director has determined. (Authority: 10 U.S.C. 16136(b);
38 U.S.C. 3034(a), 3241(a), 3323(a), 3689, 3690)

(h) Withdrawal of referral to Committee on Educational Allowances.

(1) If, following a suspension of payments and/or of approval of enrollments or
reenrollments, the Director of the VA Regional Processing Office of jurisdiction determines that
the conditions which justified the suspension have been corrected, and the State approving
agency has not withdrawn or suspended approval of the course(s) or tests, the Director may
resume payments to and/or approval of enrollments or reenrollments of the affected veterans,
servicemembers, reservists, or eligible persons. If the case has already been referred to the
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Committee on Educational Allowances under paragraph (g) of this section at the time such action
is taken, the Director will advise the Committee that the original referral is withdrawn.

(2) If, following a referral to the Committee on Educational Allowances, the
Director finds that the State approving agency will suspend or withdraw approval, the Director
may, if otherwise appropriate, advise the Committee that the original referral is withdrawn.
(Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a), 3690)

(1) This section does not apply to disapproval of courses based on conflicts of interests.
VA will disapprove courses when required by §21.4005(d) without applying the provisions of

paragraphs (a) through (h) of this section. (Authority: 10 U.S.C. 16136(b); 38 U.S. C. 3034(a),
3241, 3323(a), 3683(b))

[63 FR 35831, July 1, 1998, as amended at 72 FR 16971, Apr. 5, 2007, 74 FR 14668,
Mar. 31, 2009]

Supplement Highlights references: 39(4), 73(1), 82(1).
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§21.4211 Composition, jurisdiction, and duties of Committee on Educational Allowances.
(a) Authority.

(1) 38 U.S.C. 3690 authorizes VA to discontinue educational benefits to veterans,
servicemembers, reservists, or eligible persons when VA finds that:

(i) The program of education or course in which such individuals are
enrolled fails to meet a requirement of 38 U.S.C. chapter 30, 32, 33, 35, or 36, or 10 U.S.C.
chapter 1606, or the regulations in this part; or

(ii) An educational institution has violated any such statute or regulation,
or fails to meet such a statutory or regulatory requirement.

(2) This authority does not extend to enrollments and reenrollments of individuals
seeking to be paid tuition assistance top-up benefits to meet all or a portion of an educational
institution’s charges for education or training that the military department concerned has not
covered under tuition assistance.

(3) 38 U.S.C. 3689 and 3690 further authorize VA to deny payment to
servicemembers or veterans for licensing or certification tests when VA finds that either the test
or the organization or entity offering the test fails to meet a requirement of 38 U.S.C. 3689 or the
applicable regulations of this part.

(4) Sections 21.4210 through 21.4216 implement the authority discussed in
paragraphs (a)(1) and (a)(3) of this section.

(5) Each VA Regional Processing Office shall have a Committee on Educational
Allowances. For the purposes of this section, the Manila Regional Office is considered the VA
Regional Processing Office of jurisdiction for educational institutions located in the Philippines.
The Committee’s findings of fact and recommendations will be provided to the Director of the
VA Regional Processing Office.

(6) The Secretary of Veterans Affairs delegates to each Director of a VA Regional
Processing Office the authority to suspend or discontinue payment of educational benefits, to
disapprove enrollments or reenrollments, or to deny payment of benefits for tests. (Authority: 10
U.S.C. 16136(b); 38 U.S.C. 512(a), 3034(a), 3323(a), 3241(a), 3689(d), 3690)
(b) Purpose.

(1) The Committee on Educational Allowances is established to assist the Director
of the VA Regional Processing Office of jurisdiction in deciding in a specific case whether:

(i) Educational assistance should be discontinued to all individuals
enrolled in any course or courses an educational institution offers; and
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(ii) If appropriate, whether approval of all further enrollments or
reenrollments in the course or courses an educational institution offers should be denied to
veterans, servicemembers, reservists, or other eligible persons pursuing those courses under
programs VA administers; or

(1i1) Payment should be denied to all servicemembers and veterans for
taking a specific licensing or certification test.

(2) A Director’s decision described in paragraph (b)(1) of this section must be
based on a finding that the educational institution is not meeting, or has violated, a requirement
of 38 U.S.C. chapter 30, 32, 33, 35, or 36, or 10 U.S.C. chapter 1606, or the regulations in this
part.

(3) The function of the Committee on Educational Allowances is to develop facts
and recommend action to be taken on the basis of the facts found. A hearing before the
Committee is not in the nature of a trial in a court of law. Instead, it is an administrative inquiry
designed to create a full and complete record upon which a recommendation can be made as to
whether the Director should discontinue payment of educational benefits and/or deny approval of
new enrollments or reenrollments. Both the interested educational institution and VA Regional
Counsel, or designee, representing VA, will be afforded the opportunity to present to the
Committee any evidence, argument, or other material considered pertinent. (Authority: 10
U.S.C. 16136(b); 38 U.S.C. 3034(a), 3323(a), 3241(a), 3689(d), 3690)

(¢) Jurisdiction. The Committee on Educational Allowances will consider only those
cases which are referred in accordance with §§21.4210(g) and 21.4212. (Authority: 10 U.S.C.
16136(b); 38 U.S.C. 3034(a), 3323(a), 3241(a), 3689(d), 3690)

(d) Committee members. The Committee on Educational Allowances will consist of three
employees of the VA Regional Processing Office of jurisdiction, at least one of whom is familiar
with the adjudication of claims for benefits administered by the Veterans Benefits
Administration. The Director of the VA Regional Processing Office of jurisdiction will designate
a Chairperson. In the event that any member becomes unable to serve for any reason, the Director
may appoint a replacement member. Before the Committee resumes its proceedings, the new
member will be given an opportunity to apprise himself or herself of the actions and testimony
already taken by the Committee. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3323(a),
3241(a), 3689(d), 3690)

(e) Duties and responsibilities of the Committee.
(1) The function of the Committee on Educational Allowances is to make
recommendations to the Director of the VA Regional Processing Office of jurisdiction in
connection with specific cases referred for consideration as provided in §§21.4210(g) and

21.4212.

(2) The performance of this function will include:
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(i) Hearing testimony or argument from witnesses or representatives of
educational institutions and VA, as appropriate, when such persons appear personally before the
Committee;

(ii) Receiving and reviewing all the evidence, testimony, briefs,
statements, and records included in each case; and

(111) Furnishing the Director of the VA Regional Processing Office of
jurisdiction a written statement setting forth specifically the question or questions considered, a
summation of the essential facts of record, recommendations as to issues referred for
consideration by the Committee, and the basis therefor. In any case where there is not unanimity,
both the majority and the minority views and recommendations will be furnished. (Authority: 10
U.S.C. 16136(b); 38 U.S.C. 3034(a), 3323(a), 3241(a), 3689(d), 3690)

[63 FR 35833, July 1, 1998, as amended at 72 FR 16972, Apr. 5, 2007; 74 FR 14669,
Mar. 31, 2009]

Supplement Highlights references: 39(4), 73(1), 82(1).

(No. 82 8/5/09)



21.4212-1 §21.4212—Referral to Committee on Educational Allowances 21.4212-1

§21.4212 Referral to Committee on Educational Allowances.

(a) Form and content of referral to Committee. When the Director of the VA Regional
Processing Office of jurisdiction refers a case to the Committee on Educational Allowances, as
provided in §21.4210(g), the referral will be in writing and will:

(1) State the approval, reporting, recordkeeping, or other criteria of statute or
regulation which the Director has cause to believe the educational institution has violated;

(2) Describe the substantial pattern of veterans, servicemembers, reservists, or
eligible persons receiving educational assistance to which they are not entitled which the Director
has cause to believe exists, if applicable;

(3) Outline the nature of the evidence relied on by the Director in reaching the
conclusions of paragraphs (2)(1) and (a)(2) of this section;

(4) Describe the Director’s efforts to obtain corrective action and the results of
those efforts; and

(5) Ask the Committee on Educational Allowances to perform the functions
described in §§21.4211, 21.4213, and 21.4214 and to recommend to the Director whether
educational assistance payable to individuals pursuing the courses in question should be
discontinued; approval of new enrollments should be denied; and/or payment to individuals for
licensing or certification tests should be denied, as appropriate.

(b) Notice of the referral.
(1) At the time of referral the Director will:

(i) Send notice of the referral, including a copy of the referral document,
by certified mail to the educational institution. The notice will include statements that the
Committee on Educational Allowances will conduct a hearing; that the educational institution
has the right to appear before the Committee and be represented at the hearing to be scheduled;
and that, if the educational institution intends to appear at the hearing, it must notify the
Committee within 60 days of the date of mailing of the notice;

(i1) Provide an information copy of the notice and referral document to the
State approving agency of jurisdiction; and

(iii) Place a copy of the notice and referral document on display at the VA
Regional Processing Office of jurisdiction for review by any interested party or parties.

(2) The Director will provide a copy of the notice and referral document to the VA
Regional Counsel, or designee, of jurisdiction, who will represent VA before the Committee on
Educational Allowances. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a),
3689(d), 3690)
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[63 FR 35834, July 1, 1998, as amended at 72 FR 16972, Apr. 5, 2007; 74 FR 14669,
Mar. 31, 2009]

Supplement Highlights references: 39(4), 73(1).
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§21.4213 Notice of hearing by Committee on Educational Allowances.

(a) Content of hearing notice. In any case referred to the Committee on Educational
Allowances for consideration, a hearing will be held. If, as provided in §21.4212(b), the
educational institution has timely notified the Committee of its intent to participate in the
hearing, the educational institution will be notified by certified letter from the Chairperson of the
date when the hearing will be held. This hearing notification will inform the educational
institution of:

(1) The time and place of the hearing;
(2) The matters to be considered;

(3) The right of the educational institution to appear at the hearing with
representation by counsel, to present witnesses, to offer testimony, to present arguments, and/or
to submit a written statement or brief; and

(4) The complete hearing rules and procedures.

(b) Expenses connected with hearing. The notice also will inform the educational
institution that VA will not pay any expenses incurred by the educational institution resulting
from its participation in the hearing, including the expenses of counsel or witnesses on behalf of
the educational institution.

(c) Publication of hearing notice. Notice of the hearing will be published in the Federal
Register, which will constitute notice to any interested individuals, and will indicate that, while
such individuals may attend and observe the hearing, they may not participate unless called as
witnesses by VA or the educational institution. (Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3323(a), 3689(d), 3690)

[63 FR 35834, July 1, 1998, as amended at 72 FR 16972, Apr. 5, 2007; 74 FR 14669,
Mar. 31, 2009]

Supplement Highlights references: 39(4), 73(1).
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§21.4214 Hearing rules and procedures for Committee on Educational Allowances.

(a) Rule I. The Chairperson of the Committee on Educational Allowances will be in
charge of the proceedings, will administer oaths or affirmations to witnesses, and will be
responsible for the official conduct of the hearing. A majority of the members of the Committee
will constitute a quorum. No party to the proceedings may conduct a voir dire of the Committee
members. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a), 3689(d), 3690)

(b) Rule 2. At the opening of the hearing, the Chairperson of the Committee on
Educational Allowances will inform the educational institution of the purpose of the hearing, the
nature of the evidence of record relating to the asserted failures or violations, and the applicable
provisions of law and VA regulations. The Chairperson will advise the VA Regional Counsel, or
designee, representing VA, that the Committee on Educational Allowances will entertain any
relevant evidence or witnesses which VA Counsel presents to the Committee and which would
substantiate a decision by the Committee to recommend that the Director of the VA Regional
Processing Office of jurisdiction take an adverse action on the issues submitted for its review.
The educational institution will be advised of its right to present any evidence, relevant to the
issues submitted for the Committee’s review, by oral or documentary evidence; to submit
rebuttal evidence; to present and cross-examine witnesses; and to make such statements as may
be appropriate on its behalf for a true and full disclosure of the facts. VA Counsel will be
allowed to cross-examine any witnesses offered by the educational institution and to reply to any
written briefs or arguments submitted to the Committee. (Authority: 10 U.S.C. 16136(b); 38
U.S.C. 3034(a), 3241(a), 3323(a), 3689(d), 3690)

(¢) Rule 3. Any testimony or evidence, either oral or written, which the Committee on
Educational Allowances deems to be of probative value in deciding the question at issue will be
admitted in evidence. While irrelevant, immaterial, or unduly repetitious evidence, testimony, or
arguments should be excluded, reasonable latitude will be permitted with respect to the
relevancy, materiality, and competency of evidence. In most instances the evidence will consist
of official records of the educational institution and VA, and these documents may be attested to
and introduced by affidavit; but the introduction of oral testimony by the educational institution
or by VA will be allowed, as appropriate, in any instance where the educational institution or VA
Counsel desires. VA, however, will neither subpoena any witness on behalf of the educational
institution for such purposes nor bear any expenses in connection with the appearance of such
witness. In instances where the evidence reasonably available consists of signed written
statements, secondary or hearsay evidence, etc., such evidence may be introduced into the record
and will be given the weight and consideration which the circumstances warrant. (Authority: 10
U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a), 3689(d), 3690)

(d) Rule 4. A verbatim stenographic or recorded transcript of the hearing will be made.
This transcript will become a permanent part of the record, and a copy will be furnished to the
educational institution and the VA Counsel at the conclusion of the proceeding, unless furnishing
of the copy of the transcript is waived by the educational institution. (Authority: 10 U.S.C.
16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a), 3689(d), 3690)

(e) Rule 5. The Chairperson of the Committee on Educational Allowances will identify all
exhibits in the order of introduction or receipt (numerically for VA exhibits and alphabetically
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for exhibits introduced by the educational institution). All such original exhibits or documents
shall be attached to the original of the transcript. VA shall make photocopies or certified copies
and attach them to the copy of the transcript furnished to the educational institution and the VA
Counsel. The original transcript will accompany the Committee’s recommendation to the
Director of the VA Regional Processing Office of jurisdiction along with all exhibits, briefs, or
written statements received by the Committee during the course of the proceedings. Such
documents should be clearly marked to indicate which were received into evidence and relied
upon by the Committee in making its recommendations. (Authority: 10 U.S.C. 16136(b); 38
U.S.C. 3034(a), 3241(a), 3323(a), 3689(d), 3690)

(f) Rule 6. The Committee on Educational Allowances, at its discretion, may reasonably
limit the number of persons appearing at the hearing, including any affected individuals
presented as witnesses by VA or the educational institution. (Authority: 10 U.S.C. 16136(b); 38
U.S.C. 3034(a), 3241(a), 3323(a), 3689(d), 3690)

(g) Rule 7. Any person who is presented to testify will be required to be duly placed under
oath or affirmation by the Chairperson of the Committee on Educational Allowances. If an
official of the educational institution desires to present a statement personally, the individual will
be required to be placed under oath or affirmation. The Chairperson will advise each witness that
the Committee understands that he or she is voluntarily appearing before the Committee; that any
testimony or statement given will be considered as being completely voluntary; and that no one
has authority to require the individual to make any statement or answer any question against his
or her will before the Committee, except that a person called as a witness on behalf of either VA
or the educational institution must be willing to submit to cross-examination with respect to
testimony given. Each witness will also be advised that his or her testimony or statement, if false,
even though voluntary, may subject him or her to prosecution under Federal statutes. (Authority:
10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a), 3689(d), 3690)

(h) Rule 8. Any member of the Committee on Educational Allowances may question any
witness presented to testify at the hearing or either a representative of the educational institution
or the VA Counsel concerning matters that are relevant to the question at issue. Generally,
questioning by a Committee member will be limited to the extent of clarifying information on the
facts and issues involved. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a),
3689(d), 3690)

(1) Rule 9. If the educational institution fails to timely notify the Committee of its intent to
participate in a hearing or if a representative of the educational institution is scheduled to appear
for a hearing but, without good cause, fails to appear either in person or by writing, the
Committee will proceed with the hearing and will review the case on the basis of the evidence of
record which shall be presented by the VA Counsel. (Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3323(a), 3689(d), 3690)

() Rule 10. Any objection by an authorized representative of the educational institution or
the VA Counsel on a ruling by the Chairperson of the Committee on Educational Allowances
regarding the admissibility of testimony or other evidence submitted will be made a matter of
record, together with the substance in brief of the testimony intended or other evidence
concerned. If the other evidence concerned is in the form of an affidavit or other document, it
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may be accepted for filing as a future reference if it is later ruled admissible as part of the record
of the hearing. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a), 3689(d),
3690)

(k) Rule 11. Objections relating to the jurisdiction or membership of the Committee on
Educational Allowances or the constitutionality of statutes or the constitutionality of, or statutory
authority for, VA regulations, are not before the Committee for decision. The time of the
Committee will not be used to hear arguments in this regard. However, any such matters outside
the province of the Committee may be the subject of a brief or a letter for consideration by the
VA Office of General Counsel upon completion of the hearing. The ruling of such authority upon
such issues will be obtained and included in the record before the Committee’s recommendations
are submitted to the Director of the VA Regional Processing Office of jurisdiction. If the VA
General Counsel’s ruling on such legal issues necessitates reopening the proceeding, that shall be
done before the Committee makes its recommendations to the Director of the VA Regional
Processing Office of jurisdiction. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a),
3323(a), 3689(d), 3690)

(1) Rule 12. The hearing will be open to the public. (Authority: 10 U.S.C. 16136(b); 38
U.S.C. 3034(a), 3241(a), 3323(a), 3689(d), 3690)

(m) Rule 13. The hearing will be conducted in an orderly manner with dignity and
decorum. The conduct of members of the Committee on Educational Allowances, the VA
Counsel, and any representatives of the educational institution shall be characterized by
appropriate impartiality, fairness, and cooperation. The Chairperson of the Committee shall take
such action as may be necessary, including suspension of the hearing or the removal of the
offending person from the hearing room for misbehavior, disorderly conduct, or the persistent
disregard of the Chairperson’s ruling. Where this occurs, the Chairperson will point out that the
Committee is entitled to every possible consideration in order that the case may be presented
clearly and fully, which may be accomplished only through observance of orderly procedures.
(Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a), 3689(d), 3690)

(n) Rule 14. The Chairperson of the Committee on Educational Allowances will conduct
the hearing proceedings in such a manner that will protect from disclosure information which
tends to disclose or compromise investigative sources or methods or which would violate the
privacy of any individual. The salient facts, which form the basis of charges, may be disclosed
and discussed without revealing the source. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a),
3241(a), 3323(a), 3689(d), 3690)

(0) Rule 15. At the close of the hearing, the Chairperson of the Committee on Educational
Allowances shall inform the appropriate representative of the educational institution that the
arguments and the evidence presented will be given careful consideration; and that notice of the
decision of the Director of the VA Regional Processing Office of jurisdiction, together with the
Committee’s recommendations, will be furnished to the educational institution and the VA
Counsel at the earliest possible time. The Chairperson will also indicate that notice of the
Director’s decision will be published in the Federal Register for the information of all other
interested persons. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a),
3689(d), 3690)
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(p) Rule 16. In making its findings of facts and recommendations, the Committee on
Educational Allowances will consider only questions which are referred to it by the Director of
the VA Regional Processing Office of jurisdiction as being at issue and which are within the
jurisdiction of the Committee. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a),
3323(a), 3689(d), 3690)

[63 FR 35834, July 1, 1998, as amended at 72 FR 16972, Apr. 5, 2007; 74 FR 14669,
Mar. 31, 2009]

Supplement Highlights references: 39(4), 73(1).
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§21.4215 Decision of Director of VA Regional Processing Office of jurisdiction.

(a) Decision. The Director of the VA Regional Processing Office of jurisdiction will
render a written decision on the issue or issues of discontinuance or denial that were the subject
of the Committee on Educational Allowances proceedings. (Authority: 10 U.S.C. 16136(b); 38
U.S.C. 3034(a), 3241(a), 3323(a), 3689(d), 3690)

(b) Basis of decision.

(1) The decision of the Director of the VA Regional Processing Office of
jurisdiction will be based upon all admissible evidence of record, including;:

(1) The recommendations of the Committee on Educational Allowances;
(i1) The hearing transcript and the documents admitted in evidence; and
(ii1) The ruling on legal issues referred to appropriate authority.

(2) The decision will clearly describe the evidence and state the facts on which the
decision is based and, in the event that the decision differs from the recommendations of the
Committee on Educational Allowances, will give the reasons and facts relied upon by the
Director in deciding not to follow the Committee majority’s recommendations. (Authority: 10
U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a), 3689(d), 3690)

(¢) Correction of deficiencies. If the Director of the VA Regional Processing Office of
jurisdiction believes that the record provided for review is incomplete or for any reason should be
reopened, before rendering a decision he or she will order VA staff to gather any additional
necessary evidence and will notify the educational institution that it may comment upon the new
evidence added. The Director will then notify the educational institution as to whether the matter
will be resubmitted to the Committee on Educational Allowances for further proceedings, on the
basis of the new circumstances. If the matter is referred back to the Committee, the Director will
defer a decision until he or she has received the Committee’s new recommendations based upon
all of the evidence of record. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a),
3323(a), 3689(d), 3690)

(d) Effective date. If the decision of the Director of the VA Regional Processing Office of
jurisdiction is adverse to the educational institution, the decision shall indicate specifically the
effective date of each adverse action covered by the decision. (Authority: 10 U.S.C. 16136(b);
38 U.S.C. 3034(a), 3241(a), 3323(a), 3689(d), 3690)

(e) Notification of decision.
(1) The Director of the VA Regional Processing Office of jurisdiction shall send a
copy of the decision to the educational institution by certified mail, return receipt requested. A

copy of the decision also will be provided by regular mail to the institution’s legal representative
of record, if any. If the decision is adverse to the educational institution, the Director will enclose
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a notice of the educational institution’s right to have the Director, Education Service review the
decision.

(2) The Director of the VA Regional Processing Office of jurisdiction will also
send a copy of the decision to: :

(i) The State approving agency; and
(i) VA Counsel.

(3) The Director of the VA Regional Processing Office of jurisdiction shall post a
copy of the decision at the VA Regional Processing Office of jurisdiction. A copy of the decision
shall be published in the Federal Register. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a),
3241(a), 3323(a), 3689(d), 3690)

[63 FR 35836, July 1, 1998, as amended at 72 FR 16973, Apr. 5, 2007; 74 FR 14669,
Mar. 31, 2009]

Supplement Highlights references: 39(4), 73(1).
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§21.4216 Review of decision of Director of VA Regional Processing Office of jurisdiction.

(a) Decision is subject to review by the Director, Education Service. At the request of the
educational institution the Director, Education Service will review a decision of a Director of a
VA Regional Processing Office of jurisdiction to discontinue payments; to disapprove new
enrollments or reenrollments; or to deny payment of benefits for licensing or certification tests.
This review will be based on the evidence of record when the Director of the VA Regional
Processing Office of jurisdiction made that decision. It will not be de novo in nature and no
hearing on the issue will be held. When reviewing a decision to deny payment for licensing or
certification tests, the Director, Education Service may seek the advice of the Professional
Certification and Licensure Advisory Committee established under 38 U.S.C. 3689(e).
(Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a), 3689(d), (e), 3690, Pub. L.
122 Stat. 2375)

(b) Authority of Director, Education Service. The Director, Education Service has the
authority to affirm, reverse, or remand the original decision. In the case of such a review, the
reviewing official’s decision, other than a remand, shall become the final Department decision on
the issue presented.

(c) Notice of decision of Director, Education Service is required. Notice of the reviewing
official’s decision will be provided to the interested parties and published in the Federal
Register, in the same manner as is provided in §21.4215(e) for decisions of the Director of the

VA Regional Processing Office of jurisdiction, for the information of all concerned. (Authority:
10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241(a), 3323(a), 3689(d), 3690)

[63 FR 35836, July 1, 1998, as amended at 72 FR 16973, Apr. 5, 2007; 74 FR 14669,
Mar. 31, 2009]

Supplement Highlights references: 39(4), 73(1).

Next Section is §21.4232
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§21.4232 Specialized vocational training—38 U.S.C. Chapter 35.
(a) Eligibility requirements for specialized vocational training.

(1) The Department of Veterans Affairs may provide a program of a specialized
course of vocational training to an eligible person who:

(i) Is not in need of special restorative training, and

(i) Requires specialized vocational training because of a mental or
physical handicap.

(2) The counseling psychologist will:

(i) After consulting with the Vocational Rehabilitation Panel, determine
whether such a course is in the best interest of the eligible person; and

(i1) Deny the application for the program when the course is not in the
eligible person’s best interest.

(3) Both the counseling psychologist and the Vocational Rehabilitation Panel will
assist in developing the program, if the counseling psychologist has previously determined that
the course is in the eligible person’s best interest. (Authority: 38 U.S.C. 3521, 3536; Pub. L. 99-
576)

(4) The Department of Veterans Affairs may authorize specialized vocational
training for an eligible child only if the child has passed his or her 14th birthday at the time
training is to begin. (Authority: 38 U.S.C. 3536)

(b) Program objective. The objective of a program of specialized vocational training will
be designated as a vocational objective.

(c) Special assistance. When needed, special assistance will be provided under §21.4276.
(d) Length of specialized vocational training. When the program of specialized
vocational training will exceed 45 months, the counseling psychologist will refer the program to

the Director, Vocational Rehabilitation and Employment Service for prior approval. (Authority:
38 U.S.C. 3543(b))

[48 FR 37989, Aug. 22, 1983, as amended at 49 FR 42726, Oct. 24, 1984; 54 FR 33889,
Aug. 17, 1989; 66 FR 44053, Aug. 22,2001
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§21.4233 Combination.

An approved program may consist of a combination of courses with instruction offered
by a school alternating with instruction in a business or industrial establishment (a cooperative
course); courses offered by two schools concurrently; or courses offered through class attendance
and by television concurrently. A farm cooperative program may be approved which consists of a
combination of institutional agricultural courses and concurrent agricultural employment (see
§21.4264). A school may contract the actual training to another school or entity, provided the
course is approved by the State approving agency having approval jurisdiction of the school or
entity which actually provides the training.

(a) Cooperative courses. A full-time program of education consisting of phases of school
instruction alternated with training in a business or industrial establishment with such training
being strictly supplemental to the school instruction may be approved. Alternating periods may
be a part-day in school and a part-day on job or may be such periods which alternate on a daily,
weekly, monthly or on a term basis. For purposes of approval the school offering the course must
submit to the State approving agency, with its application, statements of fact showing at least the
following:

(1) That the alternate in-school periods of the course are at least as long as the
alternate periods in the business or industrial establishment; in determining this relationship
between the two components of the course, training received in a business or industrial
establishment during a vacation or officially scheduled school break period shall be excluded
from the calculation; where the course is approved as continuous part-time work and part-time
study in combination, it shall be measured on the basis of the ratio which each portion of the
training bears to full time as defined in §21.4270(c) of this part. The institutional portion must be
at least equivalent to one-half time training and must be combined with a job training portion
sufficient for the combined training to equal full time. (Authority: 38 U.S.C. 3482(a)(2) and
3532(b))

(2) That the course is set up as a cooperative course in the school catalog or other
literature of the school;

(3) That the school itself arranges with the employer’s establishment for providing
the alternate on-job periods of training on such basis that the on-job portion of the course will be
training in a real and substantial sense and will supplement the in-school portion of the course;

(4) That the school arranges directly with the employer’s establishment for placing
the individual student in that establishment and exercises superviston and control over the
student’s activities at the establishment to an extent that assures training in a true sense to the
student; and

(5) That the school grants credit for the on-job portion of the course for

completion of a part of the work required for granting a degree or diploma. (Authority: 38
U.S.C. 3482(a)(2) and 3532(b))
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(b) Concurrent enrollment. Where a veteran or eligible person cannot successfully
schedule his or her complete program at one school, a program of concurrent enrollment may be
approved. When requesting such a program the veteran or eligible person must show that his or
her complete program of education or training is not available at the school in which he or she
will pursue the major portion of his or her program (the primary school), or that it cannot be
scheduled successfully within the period in which he or she plans to complete his or her program.

(1) If VA measures the courses pursued at both institutions on either a clock-hour
basis or a credit-hour basis, VA will measure the veteran’s or eligible person’s enrollment by
adding together the units of measurement in the second school to the units of measurement for
the courses in the primary institution. The standard for full time will be the full-time standard for
the courses at the primary institution.

(2) Where the standards for measurement of the courses pursued concurrently in
the two schools are different, VA will measure the veteran’s or eligible person’s enrollment by
converting the units of measurement for courses in the second school to the equivalent in value
expressed in units of measurement required for the courses in the program of education which the
veteran or eligible person is pursuing at the primary institution. (Authority: 38 U.S.C. 3688)

(3) If the provisions of paragraph (b)(2) of this section require VA to convert
clock hours to credit hours, it will do so by:

(1) Dividing the number of credit hours which VA considers to be fulltime
at the educational institution whose courses are measured on a credit-hour basis by the number of
clock hours which are full-time at the educational institution whose courses are measured on a
clock-hour basis; and

(i1) Multiplying each clock hour of attendance by the decimal determined
in paragraph (b)(3)(i) of this section. VA will drop all fractional hours.

(4) If the provisions of paragraph (b)(2) of this section require VA to convert
credit hours to clock hours, it will do so by:

(i) Dividing the number of clock hours which VA considers to be fulltime
at the educational institution whose courses are measured on a clock-hour basis by the number of
credit hours which are full-time at the educational institution whose courses are measured on a
credit-hour basis; and

(ii) Multiplying each credit hour by the number determined in paragraph
(b)(4)(i) of this section. VA will drop all fractional hours.

(5) Periodic certifications of training will be required from the veteran and each of
the schools where concurrent enrollment is approved in a course which does not lead to a
standard college degree and to which the measurement provisions of §21.4270(b) of this part do
not apply. (See §§21.4203 and 21.4204.) (Authority: 38 U.S.C. 3688)

(c) Television:
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(1) A course offered by open-circuit television is an independent study course. In
order for an eligible person to receive educational assistance while pursuing such a course, the
course must meet all the requirements for independent study found in §21.4267. (Authority: 38
U.S.C. 3523,3680A)

(2) Closed circuit telecast. Instruction offered through closed circuit telecast
which requires regular classroom attendance is to be recognized to the same extent as regular
classroom and/or laboratory instruction.

(d) Farm cooperative course. A program of education consisting of institutional
agricultural courses pursued by an eligible person who is concurrently engaged in agricultural
employment which is relevant to such institutional course may be approved if the course meets
the requirements of §21.4264.

(e) Contract. All or part of the program of education of a school may be provided by
another school or entity under contract. Such school or entity actually providing the training must
obtain approval of the course from the State approving agency in the State having jurisdiction of
that school or entity. If the course is a course of flight training, the school or entity actually
providing the training must also obtain approval of the course from the Federal Aviation
Administration. Measurement of the course and payment of an allowance will be appropriate for
the course as offered by the school or entity actually providing the training. (Authority: 10
U.S.C. 16136(c); 38 U.S.C. 3002(8), 3034(d), 3241(b), 3323(a), 3452(c), 3501(a)(6), 3675,
3676)

[31 FR 6774, May 6, 1966, as amended at 32 FR 3979, Mar. 11, 1967; 32 FR 13404,
Sept. 23, 1967; 39 FR 45237, Dec. 31, 1974, 40 FR 31762, July 29, 1975; 41 FR 26682, June 29,
1976; 41 FR 47930, Nov. 1, 1976; 42 FR 49454, Sept. 27, 1977; 43 FR 35301, Aug. 9, 1976; 45
FR 67093, Oct. 9, 1980; 48 FR 37989, Aug. 22, 1983; 54 FR 33890, Aug. 17, 1989; 61 'R 6782,
Feb. 22, 1996; 61 FR 20728, May 8, 1996; 62 FR 40280, July 28, 1997; 62 FR 55760, Oct. 28,
1997; 63 FR 34129, June 23, 1998; 74 FR 14669, Mar. 31, 2009]

Supplement Highlights references: 23(1), 33(1), 39(2).
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§21.4234 Change of program.
(a) Definition.

(1) Except as provided in paragraph (a)(2) of this section, a change of program
consists of a change in the educational, professional, or vocational objective for which the
veteran, reservist, or eligible person entered training.

(2) VA does not consider any of the following to be changes of program:
(i) A change in the type of courses needed to attain a vocational objective;

(i) A change in the individual’s educational, professional or vocational
objective following the successful completion of the immediately preceding program of
education;

(iii) A return to the individual’s prior program of education following a
change of program if the individual resumes training in the program without any loss of credit or
standing in that program;

(iv) An enrollment in a new program of education when that program
leads to a vocational, educational or professional objective in the same general field as the
immediately preceding program of education; or (Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241, 3323(a), 3691)

(v) An enrollment or reenrollment of a servicemember seeking to be paid
tuition assistance top-up benefits to meet all or a portion of an educational institution’s charges
for education or training that the military department concerned has not covered under tuition
assistance. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241, 3323(a), 3691)

(b) Application. A veteran, reservist, or eligible person may request a change of program
by any form of communication. However, if the veteran, reservist, or eligible person does not
furnish sufficient information to allow the Department of Veterans Affairs to process the request,
the Department of Veterans Affairs will furnish the prescribed form for a change of program to
him or her for completion. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241, 3323(a),
3691)

(c) Optional change of program. A spouse or surviving spouse eligible to receive
educational assistance under 38 U.S.C. chapter 35 may make one optional change of program if
his or her previous course was not interrupted due to his or her own misconduct, neglect, or lack
of application. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241, 3323(a), 3691)

(d) Other changes of program.
(1) The following changes of program may not be made solely at the option of the

veteran, reservist, or eligible person. The Department of Veterans Affairs must approve them
before paying educational assistance allowance:
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(1) A second or subsequent change of program made by veteran or eligible
person other than a child receiving educational assistance under 38 U.S.C. chapter 35,

(ii) An initial change of program made by a veteran or eligible spouse or
surviving spouse if the first program was interrupted or discontinued due to his or her own
misconduct, neglect or lack of application, or

(ii1)) Any change of program made by a child receiving educational
assistance under 38 U.S.C. chapter 35.

(2) The Department of Veterans Affairs will approve a change of program listed
in paragraph (d)(1) of this section if:

(i) The program of education which the veteran, reservist, or eligible
person proposes to pursue is suitable to his or her aptitudes, interests and abilities,

(i1) In any instance where the veteran, reservist, or eligible person has
interrupted, or failed to progress in his or her program due to his or her own misconduct, neglect
or lack of application, there is a reasonable likelihood with respect to the program the veteran,
reservist, or eligible person proposes to pursue that there will not be a recurrence of such an
interruption or failure to progress, and

(ii1) In the case of an eligible child receiving educational assistance under
38 U.S.C. chapter 35 the new program meets the criteria applicable to final approval of an
original application. See §21.4230.

(3) The Department of Veterans Affairs may approve a third or subsequent change
of program if applicable conditions of paragraph (d)(2) of this section are met and the additional
change or changes are necessitated by circumstances beyond the control of the veteran, reservist,
or eligible person. Circumstances beyond the control of the veteran, reservist, or eligible person
include, but are not limited to:

(i) The course being discontinued by the school when no other similar
course leading to the same objective is available within normal commuting distance,

(i1) Unexpected financial difficulties preventing completion of the last
program because of the overall cost of the program needed to reach the objective, or

(iii) The veteran, reservist, or eligible person being required to relocate
because of health reasons in an area where training for the last objective is not available within
normal commuting distance. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241, 3323(a),
3691)

(4) Notwithstanding any provision of any other paragraph of this section, if a third
or subsequent change of program occurs after May 31, 1991, VA will apply only the applicable
provisions of paragraph (d)(2) of this section. If the applicable provisions of paragraph (d)(2) of
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this section are met, VA will approve the change of program. VA will not apply any of the
provisions of paragraph (d)(3) of this section in determining whether the change of program
should be approved. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a), 3241, 3323(a), 3691)

(e) Adjustments; transfers. A change in courses or places of training will not be
considered a change of objective in the following instances:

(1) The pursuit of the first program is a prerequisite for entrance into and pursuit
of a second program.

(2) A transfer from one school to another when the program at the second school
leads to the same educational, professional or vocational objective, and does not involve a
material loss of credit, or increase training time.

(3) Revision of a program which does not involve a change of objective or
material loss of credit nor loss of time originally planned for completion of the veteran’s or
eligible person’s program. For example, an eligible person enrolled for a bachelor of science
degree may show a professional objective such as chemist, teacher or engineer. His or her
objective for purposes of this paragraph shall be considered to be “bachelor degree” and any
change of courses will be considered only an adjustment in the program, not a change, so long as
the subjects he or she pursues lead to the bachelor degree and there is no extension of time in the
attaining of that degree. (Authority: 10 U.S.C. 510(h), 16136(b), 16166(b); 38 U.S.C. 3034(a),
3241, 3323(a), 3691)

(The Office of Management and Budget has approved the information collection
provisions in this section under control numbers 2900-0074 and 2900-0099.)

Cross reference: Counseling. See §21.4100.

[31 FR 6774, May 6, 1966, as amended at 34 FR 845, Jan. 18, 1969; 39 FR 34036, Sept.
23, 1974; 39 FR 45237, Dec. 31, 1974; 45 FR 67093, Oct. 9, 1980; 57 FR 29027, June 30, 1992;
57 FR 40614, Sept. 4, 1992; 60 FR 32272, June 21, 1995; 61 FR 6783, Feb. 22, 1996; 72 FR
16973, Apr. 5,2007; 74 FR 14669, Mar. 31, 2009]

Supplement Highlights references: 19(1), 23(1), 73(1), 82(1).
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§21.4235 Programs of education that include flight training.

VA will use the provisions of this section to determine whether an individual may be paid
educational assistance for pursuit of flight training. See §21.4263 for approval of flight courses
for VA training.

(a) Eligibility. A veteran or servicemember who is otherwise eligible to receive
educational assistance under 38 U.S.C. chapter 30 or 32, or a reservist who is eligible for
expanded benefits under 10 U.S.C. chapter 1606 as provided in §21.7540(b), may receive
educational assistance for flight training in an approved course provided that the individual meets
the requirements of this paragraph. Except when enrolled in a ground instructor certification
course or when pursuing flight training under paragraph (f) of this section, the individual must:

(1) Possess a valid private pilot certificate or higher pilot certificate such as a
commercial pilot certificate;

(2) If enrolled in a course other than an Airline Transport Pilot (ATP) course, hold
a second-class medical certificate on the first day of training and, if that course began before
October 1, 1998, hold that certificate continuously during training; and

(3) If enrolled in an ATP certification course, hold a first-class medical certificate
on the first day of training and, if that course began before October 1, 1998, hold that certificate
continuously during training. (Authority: 10 U.S.C. 16136(c); 38 U.S.C. 3034(d), 3241(b))

(b) Approval of program. VA may approve the individual’s program of education as
described on the individual’s application if:

(1) The flight courses that constitute the program of education meet Federal
Aviation Administration standards for such courses and the Federal Aviation Administration and
the State approving agency approve them; and

(2) The flight training included in the program:

(i) Is generally accepted as necessary for the attainment of a recognized
vocational objective in the field of aviation; or

(i) Is given by an educational institution of higher learning for credit
toward a standard college degree that the individual is pursuing. (Authority: 10 U.S.C. 16136(b);
38 U.S.C. 3002(3)(A), 3034(a), 3202(2)(A), 3241(a), 3241(b), 3452(b), 3680A(a)(3))

(c) Pursuit of flight courses.

(1) VA will pay educational assistance to an eligible individual for an enrollment
in a commercial pilot certification course leading to Federal Aviation Administration
certification for a particular category even if the individual has a commercial pilot certificate
issued by the Federal Aviation Administration for a different category, since each category
represents a different vocational objective.
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(2) VA will pay educational assistance to an eligible individual for an enrollment
in an instrument rating course only if the individual simultaneously enrolls in a course required
for a commercial pilot certificate for the category for which the instrument rating course is
pursued or if, at the time of enrollment in the instrument rating course, the individual has a
commercial pilot certificate issued by the Federal Aviation Administration for such category. The
enrollment in an instrument rating course alone does not establish that the individual is pursuing
a vocational objective, as required for VA purposes, since that rating equally may be applied to
an individual’s private pilot certificate, only evidencing an intent to pursue a non-vocational
objective.

(3) VA will pay educational assistance to an eligible individual for an enrollment
in a flight course other than an instrument rating course or a ground instructor course, including
courses leading to an aircraft type rating, only if the individual has a commercial pilot certificate
issued by the Federal Aviation Administration for the category to which the particular course
applies.

(4) VA will pay educational assistance to an eligible individual for an enrollment
in a ground instructor certificate course, even though the individual does not have any other flight
certificate issued by the Federal Aviation Administration, since the Federal Aviation
Administration does not require a flight certificate as a prerequisite to ground instructor
certification and ground instructor is a recognized vocational objective.

(5) VA will not pay an eligible individual for simultaneous enrollment in more
than one flight course, except as provided in paragraph (c)(2) of this section. (Authority: 10
U.S.C. 16136(b); 38 U.S.C. 3002(3)(A), 3034(a), 3202(2)(A), 3241(a), 3241(b), 3452(b),
3680A(a)(3))

(d) Some individuals are already qualified for a flight course objective.

(1) The provisions of §§21.5230(a)(4), 21.7110(b)(4), and 21.7610(b)(4),
prohibiting payment of educational assistance for enrollment in a course for whose objective the
individual is already qualified, apply to enrollments in flight courses.

(2) A former military pilot with the equivalent of a commercial pilot certificate
and an instrument rating may obtain a commercial pilot certificate and instrument rating from the
Federal Aviation Administration without a flight exam within 12 months of release from active
duty. Therefore, VA will consider such a veteran to be already qualified for the objectives of a
commercial pilot certification course and an instrument rating course if begun within 12 months
of the individual’s release from active duty. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3034(a),
3241(a), 3241(b), 3471(4))

(e) Some flight courses are refresher training. The provisions of §§21.5230(c),
21.7020(b)(26), 21.7122(b), 21.7520(b)(20), and 21.7610(b)(4) that provide limitations on
payment for refresher training that is needed to update an individual’s knowledge and skill in
order to cope with technological advances while he or she was on active duty service apply to
flight training. ‘
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(1) An individual who held a Federal Aviation Administration certificate before or
during active duty service may have surrendered that certificate or the Federal Aviation
Administration may have canceled it. The individual may receive the equivalent of the number of
months of educational assistance necessary to complete the course that will qualify him or her for
the same grade certificate.

(2) A reservist is not eligible for refresher training unless he or she has had prior
active duty. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3002(3)(A), 3034(a)(3), 3202(2)(A),
3241(a), 3241(b))

(f) Flight training at an institution of higher learning.

(1) An individual who is eligible for educational assistance under 10 U.S.C.
chapter 1606 or 38 U.S.C. chapter 30, 32, or 35 is exempt from the provisions of paragraphs
(a)(2) through (d) of this section when his or her courses include flight training that is part of a
program of education that leads to a standard college degree.

(2) An individual described in paragraph (f)(1) of this section may pursue courses
that may result in the individual eventually receiving recreational pilot certification or private

pilot certification, provided that the courses also lead to a standard college degree. (Authority:
10 U.S.C. 16136(b); 38 U.S.C. 3002(3)(A), 3034(a)(3), 3202(2)(A), 3241(a), 3241(b))

[63 FR 34129, June 23, 1998, as amended at 65 FR 12118, Mar. 8, 2000]

Supplement Highlights references: 39(2), 48(1).
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§21.4236 Tutorial assistance.
(a) Enrollment. A veteran or eligible person may receive supplemental monetary
assistance to provide tutorial services if he or she:

(1) Is pursuing a post-secondary educational program on a half-time or more basis
at an educational institution, and

(2) Has a deficiency in a subject which is indispensable to the satisfactory pursuit
of an approved program of education.
(b) Approval. The Department of Veterans Affairs will grant approval when:
(1) The educational institution certifies that:

(1) Individualized tutorial assistance is essential to correct a deficiency in a
specified subject or subjects required as a part of, or which is prerequisite to, or which is
indispensable to the satisfactory pursuit of an approved program of education;

(1) The tutor selected:

(A) Is qualified, and
(B) Is not the parent, spouse, child, brother or sister of the
veteran or eligible person; and

(ii1) The charges for this assistance do not exceed the customary charges
for such tutorial assistance; and

(2) The assistance is furnished on an individual basis. (Authority: 10 U.S.C.
16131(h); 38 U.S.C. 3019, 3234, 3314, 3492, 3533(b))
(c) Limits on tutorial assistance.

(1) VA will authorize the cost of tutorial assistance in an amount not to exceed
$100 per month.

(2) The total amount of all tutorial assistance provided under this section will not
exceed $1200. (Authority: 10 U.S.C. 16131(h); 38 U.S.C. 3019, 3314, 3492, 3533(b))

(d) Entitlement charge. VA will make no charge against the veteran’s or eligible person’s
entitlement to educational assistance for any amount of tutorial assistance authorized.
(Authority: 10 U.S.C. 16131(h); 38 U.S.C. 3019, 3314, 3492, 3533(b))

[48 FR 37989, Aug. 22, 1983, as amended at 50 FR 19935, May 13, 1985; 55 FR 28027,
July 9, 1990; 61 FR 26114, May 24, 1996, 74 FR 14670, Mar. 31, 2009]

Supplement Highlights reference: 27(1)

Nest Section is $§21.4250
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Courses

§21.4250 Course and licensing and certification test approval; jurisdiction and notices.

(a) General. The statements made in this paragraph are subject to exceptions found in
paragraph (c) of this section.

(1) If an educational institution offers a resident course in a State, only the State
approving agency for the State where the course is being offered may approve the course for VA
training. If the State approving agency chooses to approve a resident course (other than a flight
course) not leading to a standard college degree, it must also approve the class schedules of that
course.

(2) If an educational institution with a main campus in a State offers a resident
course not located in a State, only the State approving agency for the State where the educational
institution’s main campus is located may approve the course for VA training. If the State
approving agency chooses to approve a resident course (other than a flight course) not leading to
a standard college degree, it must also approve the class schedules of that course.

(3) If an educational institution offers a course by independent study or by
correspondence, only the State approving agency for the State where the educational institution’s
main campus is located may approve the course for VA training.

(4) If a training establishment offers a program of apprenticeship or other on-job
training, only the State approving agency for the State where the training will take place may
approve the course for VA training.

(5) Except as provided in paragraph (2)(6)(ii) of this section, if a State or political
subdivision of a State offers a licensing test, only the State approving agency for the State where
the license will be valid may approve the test for VA payment.

(6) (i) If an organization or entity offers a licensing or certification test and
applies for approval of that test, only the State approving agency for the State where the
organization or entity has its headquarters may approve the test and the organization or entity
offering the test for VA payment. This approval will be valid wherever the test is given.

(i1) If the organization or entity offering a licensing or certification test
does not apply for approval, and a State or political subdivision of a State requires that an
individual take the test in order to obtain a license, the State approving agency for the State
where the license will be valid may approve the test for VA payment. This approval will be valid
for the purpose of VA payment only if the veteran takes the test in the State or political
subdivision of the State where the license is valid.

(7) A course approved under 38 U.S.C. chapter 36 will be deemed to be approved
for purposes of 38 U.S.C. chapter 35.
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(8) Any course that was approved under 38 U.S.C. chapter 33 (as in effect before
February 1, 1965), or under 38 U.S.C. chapter 35 before March 3, 1966, and was not or is not
disapproved for failure to meet any of the requirements of the applicable chapters, will be
deemed to be approved for purposes of 38 U.S.C. chapter 36.

(9) VA may make tuition assistance top-up payments of educational assistance to
an individual to meet all or a portion of an educational institution’s charges for education or
training that the military department concerned has not covered under tuition assistance, even
though a State approving agency has not approved the course in which the individual was
enrolled. (Authority: 38 U.S.C. 3014(b), 3313(e), 3315, 3670, 3672(a))

(b) State approving agencies. Approval by State approving agencies will be in accordance
with the provisions of 38 U.S.C. Chapter 36 and such regulations and policies as the agency may
adopt not in conflict therewith.

(1) Notice of approval.
(i) Each State approving agency must provide to VA:
(A) A list of schools specifying which courses it has approved;

(B) A list of licensing and certification tests and organizations and
entities offering these tests that it has approved; and

(C) Any other information that it and VA may determine to be
necessary.

(i1) The lists and information must be provided on paper or electronically
as VA may require.

(2) Notice of suspension of approval or disapproval. Each State approving agency
will notify the Department of Veterans Affairs of the suspension of approval or disapproval of
any course or licensing or certification test previously approved and will set forth the reasons for
such suspension of approval or disapproval. See §21.4259. (Authority: 38 U.S.C. 3672(a))

(3) Fuailure to act. If notice has been furnished that the State approving agency
does not intend to act on the application of a school, the school may request approval by the
Department of Veterans Affairs.

(c) Department of Veterans Affairs approval.
(1) The Director, Vocational Rehabilitation and Employment Service may
approve special restorative training in excess of 12 months to overcome or lessen the effects of a

physical or mental disability to enable an eligible child to pursue a program of education under
38 U.S.C. chapter 35.
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(2) The Director, Education Service may approve:

(i) A course of education offered by any agency of the Federal
Government authorized under other laws to offer such a course;

(i1) A course of education to be pursued under 10 U.S.C. chapter 1606 or
38 U.S.C. chapter 30, 32, 33, 35, or 36 offered by a school located in the Canal Zone, Guam or
Samoa;

(iii) Except as provided in §21.4150(d) as to the Republic of the
Philippines, a course of education to be pursued under 10 U.S.C. chapter 1606 or 38 U.S.C.
chapter 30, 32, 33, or 35 offered by an institution of higher learning not located in a State;

(iv) Any course in any other school in accordance with the provisions of
38 U.S.C. chapter 36;

(v) Any program of apprenticeship the standards for which have been
approved by the Secretary of Labor pursuant to section 50a of Title 29, United States Code as a
national apprenticeship program for operation in more than one State and for which the training
establishment is a carrier directly engaged in interstate commerce and providing training in more
than one State; and

(vi) Any licensing or certification test and any organization or entity
offering such a test if:

(A) The organization or entity is an agency of the Federal
government,

(B) The headquarters of the organization or entity offering the test
is not located in a State; or

(C) The State approving agency that would, under paragraph (a)(5)
or (a)(6) of this section, have approval jurisdiction for the
test has declined to perform the approval function for
licensing or certification tests and the organizations or
entities offering these tests. (Authority: 10 U.S.C. 16136;
38 U.S.C. 3034, 3241, 3314, 3323(a), 3476, 3523, 3672,
3673, 3689)

Cross Reference: Designation. See §21.4150.

(The Office of Management and Budget has approved the information collection
provisions in this section under control number 2900-0051.)
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[31 FR 6774, May 6, 1966, as amended at 35 FR 9816, June 16, 1970; 41 FR 30640, July
26, 1976; 44 FR 54707, Sept. 21, 1979; 48 FR 37990, Aug. 22, 1983; 51 FR 16317, May 2,
1986; 61 FR 20728, May 8, 1996; 62 FR 55760, Oct. 28, 1997, 66 FR 44053, Aug. 22, 2001, 73
FR 16973, Apr. 5, 2007; 74 FR 14670, Mar. 31, 2009]

Supplement Highlights references: 73(1), 82(1).
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§21.4251 Minimum period of operation requirement for educational institutions.

The provisions of this section do not apply to licensing or certification tests or to the
organizations or entities offering those tests. For information on the minimum period of
operation requirement that applies to licensing or certification tests, see §21.4268.

(a) Definitions. The following definitions apply to the terms used in this section. The
definitions in §21.4200 apply to the extent that no definition is included in this paragraph.

(1) Control. The term control (including the term controlling) means the
possession, direct or indirect, of the power to direct or cause the direction of the management and
policies of a person, whether through the ownership of voting securities, by contract, or
otherwise.

(2) Person. The term person means an individual, corporation, partnership, or
other legal entity. (Authority: 38 U.S.C. 3680A(e))

(b) Some educational institutions must be in operation for 2 years. Except as provided in
paragraph (c) of this section, when a proprietary educational institution offers a course not
leading to a standard college degree, VA may not approve an enrollment in that course if the
proprietary educational institution:

(1) Has been operating for less than 2 years;

(2) Offers the course at a branch or extension and the branch or extension has
been operating for less than 2 years; or

(3) Offers the course following either a change in ownership or a complete move
outside its original general locality, and the educational institution does not retain substantially
the same faculty, student body, and courses as before the change in ownership or the move
outside the general locality unless the educational institution, after such change or move, has
been in operation for at least 2 years. (Authority: 38 U.S.C. 3680A(e) and (g))

(¢) Exception to the 2-year operation requirement. Notwithstanding the provisions of
paragraph (b) of this section, VA may approve the enrollment of a veteran, servicemember,
reservist, or eligible person in a course not leading to a standard college degree approved under
this subpart if it is offered by a proprietary educational institution that:

(1) Offers the course under a contract with the Department of Defense or the
Department of Transportation; and

(2) Gives the course on or immediately adjacent to a military base, Coast Guard

station, National Guard facility, or facility of the Selected Reserve. (Authority: 38 U.S.C.
3680A(e) and (g))

(d) Operation for 2 years. VA will consider, for the purposes of paragraph (b) of this

section, that a proprietary educational institution (or a branch or extension of such an educational
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institution) will be deemed to have been operating for 2 years when the educational institution (or
a branch or extension of such an educational institution):

(1) Has been operating as an educational institution for 24 continuous months
pursuant to the laws of the State(s) in which it is approved to operate and in which it is offering
the training; and

(2) Has offered courses continuously for at least 24 months inclusive of normal
vacation or holiday periods, or periods when the institution is closed temporarily due to a natural
disaster that directly affected the institution or the institution’s students. (Authority: 38 U.S.C.
3680A(e) and (g))

(e) Move outside the same general locality. A proprietary educational institution (or a
branch or extension thereof) will be deemed to have moved to a location outside the same
general locality of the original location when the new location is beyond normal commuting
distance of the original location, i.e., 55 miles or more from the original location. (Authority: 38
U.S.C. 3680A(e))

() Change of ownership.

(1) A change of ownership of a proprietary educational institution occurs when:

(i) A person acquires operational management and/or control of the
proprietary educational institution and its educational activities; or

(i1) A person ceases to have operational management and/or control of the
proprietary educational institution and its educational activities.

(2) Transactions that may cause a change of ownership include, but are not limited
to the following:

(i) The sale of the educational institution;

(ii) The transfer of the controlling interest of stock of the educational
institution or its parent corporation;

(iii) The merger of 2 or more educational institutions; and

(iv) The division of one educational institution into 2 or more educational
institutions.

(3) VA considers that a change in ownership of an educational institution does not

‘include a transfer of ownership or control of the institution, upon the retirement or death of the
owner, to:

(i) The owner’s parent, sibling, spouse, child, spouse’s parent or sibling, or

sibling’s or child’s spouse; or
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(i1) An individual with an ownership interest in the institution who has
been involved in management of the institution for at least 2 years
preceding the transfer. (Authority: 38 U.S.C. 3680A(e))

(g) Substantially the same faculty, student body, and courses. VA will determine whether
a proprietary educational institution has substantially the same faculty, student body, and courses
following a change of ownership or move outside the same general locality by applying the
provisions of this paragraph.

(1) VA will consider that the faculty remains substantially the same in an
educational institution when faculty members who teach a majority of the courses after the move
or change in ownership, were so employed by the educational institution before the move or
change in ownership.

(2) VA will consider that the courses remain substantially the same at an
educational institution when:

(i) Faculty use the same instructional methods during the term, quarter, or
semester after the move or change in ownership as were used
before the move or change in ownership; and

(i1) The courses offered after the move or change in ownership lead to the
same educational objectives as did the courses offered before the
move or change in ownership.

(3) VA considers that the student body remains substantially the same at an
educational institution when, except for those students who have graduated, all, or a majority of
the students enrolled in the educational institution on the last day of classes before the move or
change in ownership are also enrolled in the educational institution after the move or change in
ownership. (Authority: 38 U.S.C. 3680A(e) and (£)(1))

[31 FR 6774, May 6, 1966, as amended at 38 FR 10153, Apr. 25, 1973; 43 FR 35301,
Aug. 9, 1978; 44 FR 62501, Oct. 31, 1979: 45 FR 43170, June 26, 1980; 48 FR 37990 and
37991, Aug. 22, 1983; 51 FR 9955, Mar. 24, 1986; 57 FR 29801, July 7, 1992; 57 FR 40614,
Sept. 4, 1992; 61 FR 20728, May 8, 1996; 65 FR 81741, Dec. 27, 2000; 72 FR 16974, Apr. 5,
2007]

Supplement Highlight references: 53(1), 73(1).
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§21.4252 Courses precluded; erroneous, deceptive, or misleading practices.

(a) Bartending and personality development. Enrollment will not be approved in any
bartending or personality development course.

(b) Avocational and recreational. Enrollment will not be approved in any course which is
avocational or recreational in character or the advertising for which contains significant
avocational or recreational themes. The courses identified in paragraphs (b)(1), (2), and (3) of
this section are presumed to be avocational or recreational in character and require justification
for their pursuit.

(1) Any photography course or entertainment course, or

(2) Any music course, instrumental or vocal, public speaking course, or course in
dancing, sports or athletics, such as horseback riding, swimming, fishing, skiing, golf, baseball,
tennis, bowling, sports officiating, or other sport or athletic courses, except courses of applied
music, physical education, or public speaking which are offered by institutions of higher learning
for credit as an integral part of a program leading to an educational objective, or

(3) Any other type of course which the Department of Veterans Affairs determines
to be avocational or recreational. (Authority: 38 U.S.C. 3523(a), 3680A(b))

(4) To overcome the presumption that a course is avocational or recreational in
character, the veteran or eligible person will be required to establish that the course will be of
bona fide use in the pursuit of his or her present or contemplated business or occupation.

(c) Flight training. The Department of Veterans Affairs may approve an enrollment in
any of the following types of courses of flight training if an institution of higher learning offers
the course for credit toward the standard college degree the veteran or eligible person is pursuing.
The Department of Veterans Affairs otherwise will not approve an enrollment in:

(1) A course of flight training to obtain a private pilot’s license or equivalent level
training; or

(2) Any course of flight training under Chapter 35. (Authority: 10 U.S.C.
16131(f); 38 U.S.C. 3034, 3241(b), 3323(a), 3523(b), 3680A(b))

(d) Courses by radio. Enrollment in such courses will not be approved.
(e) Correspondence courses.
(1) VA will not approve the enrollment of an individual under 10 U.S.C. Chapter
1606 or 38 U.S.C. Chapter 30, 32, or 35 in a correspondence course or the correspondence

portion of a correspondence-residence course unless the course is accredited and meets the
requirements of §§21.4253, 21.4256, and 21.4279, as appropriate.
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(2) VA will not approve the enrollment of an eligible child under 38 U.S.C.
Chapter 35 in a correspondence course or the correspondence portion of a correspondence-
residence course. (Authority: 38 U.S.C. 3534(b))

(f) Alternative teacher certification program. VA will not approve the enrollment of an
eligible person under 38 U.S.C. Chapter 35 in an alternative teacher certification program unless
that program is offered by an institution of higher learning as defined in §21.4200(h). (Authority:
38 U.S.C. 3452(c), 3501(a)(6))

(g) Independent study.

(1) Effective October 29, 1992, VA may pay educational assistance to a veteran
who is enrolled in a nonaccredited course or unit subject offered entirely or partly by independent
study only if:

(i) Successful completion of the nonaccredited course or unit subject is
required in order for the veteran to complete his or her program of education; and the veteran:
(A) Was receiving educational assistance on October 29, 1992, for
pursuit of the program of education of which the nonaccredited independent study course or unit
subject forms a part, and

(B) Has remained continuously enrolled in that program of
education from October 29, 1992, to the date the veteran enrolls in the nonaccredited
independent study course or unit subject; or

(i) Was enrolled in and receiving educational assistance for the
nonaccredited independent study course or unit subject on October 29, 1992, and remains
continuously enrolled in that course or unit subject.

(2) Whether or not the veteran is enrolled will be determined by the regularly
prescribed standards and practices of the educational institution. (Authority: 38 U.S.C. 3680A;
§313(b), Pub. L. 102-568, 106 Stat. 4331-4332)

(h) Erroneous, deceptive, or misleading practices. For the purposes of this paragraph,
“educational institution” includes an organization or entity offering licensing or certification
tests.

(1) If an educational institution uses advertising, sales, enrollment practices, or
candidate handbooks that are erroneous, deceptive, or misleading by actual statement, omission,
or intimation, VA will not approve:

(i) An enrollment in any course such an educational institution offers; and

(11) Payment of educational assistance as reimbursement to a veteran or
eligible person for taking a licensing or certification test that the educational institution offers.
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(2) VA will use the services and facilities of the Federal Trade Commission,
where appropriate, under an agreement:

(1) To carry out investigations; and

(ii) To decide whether an educational institution uses advertising, sales, or
enrollment practices, or candidate handbooks, described in paragraph (h)(1) of this section.

(3) Any educational institution offering courses approved for the enrollment of
veterans, reservists, and/or eligible persons, or offering licensing or certification tests approved
for payment of educational assistance as reimbursement to veterans or eligible persons who take
the tests, must maintain a complete record of all advertising, sales materials, enrollment
materials, or candidate handbooks (and copies of each) that the educational institution or its
agents have used during the preceding 12-month period. The State approving agency and VA
may inspect this record. The materials in this record shall include but are not limited to:

(1) Any direct mail pieces,
(i1) Brochures,

(iii) Printed literature used by sales people,

(iv) Films, video cassettes and audio tapes disseminated through broadcast
media,

(v) Material disseminated through print media,

(vi) Tear sheets,

(vii) Leaflets,

(viil) Handbills,

(ix) Fliers, and

(x) Any sales or recruitment manuals used to instruct sales personnel,
agents or representatives of the educational institution. (Authority:
38 U.S.C. 3689, 3696)

(1) Audited courses. The school’s certifications shall exclude courses which are being
audited by the veteran or eligible persons since no educational assistance allowances shall be
paid for such courses. (Authority: 38 U.S.C. 3680(a))

(G) Nompunitive graded courses. The school shall report any course for which a
nonpunitive grade is assigned and no payment shall be authorized for such a course. If payment

has already been made, in whole or in part by the Department of Veterans Affairs at the time the
grade is assigned, an overpayment shall be created against the account of the student for such a
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course, unless the Department of Veterans Affairs determines there are mitigating circumstances.
(Authority: 38 U.S.C. 3680(a))

(k) Courses with suspended approval. When a State approving agency has suspended the
approval of a course for new enrollments, new enrollments in the course shall not be approved
until the suspense is lifted. If the State approving agency does not lift the suspense, but
disapproves the course instead, new enrollments beginning on or after the date the suspense was
effective shall not be approved. See §21.4259. (Authority: 38 U.S.C. 3672(a))

() Courses taken by a nonmatriculated student who is pursuing a degree. The provisions
of this paragraph apply to veterans and eligible persons who are pursuing a degree, but who have
not matriculated. The Department of Veterans Affairs considers a student to have matriculated
when he or she has been formally admitted to a college or university as a degree-seeking student.

(1) Some colleges or universities admit students provisionally, pending receipt of
test results or transcripts. The Department of Veterans Affairs may approve such a veteran’s or
eligible person’s enrollment in a course or subject only if the veteran or eligible person
matriculates during the first two terms, quarters or semesters following his or her admission.

(2) The first portion of the courses leading to a single degree may be offered at
one college or university. The remaining courses are not offered at the college or university, but
are offered at a second college or university which grants the degree based upon the combined
credits earned by the student. If the student is not required to matriculate during the portion of the
program offered at the first college or university, VA may approve an enrollment in a course or
subject that is part of that portion of the program only when the certifications described in either
paragraph (1)(2)(i) or (ii) of this section are made.

(i) The college or university granting the degree certifies concurrently with
the student’s enrollment in the first portion of the program, that:

(A) Full credit will be granted for the subjects taken in the portion
of the curriculum offered at the first college or university;

(B) In the last 5 years at least three students who have completed
the first part of the program have been accepted into the second part of the program;

(C) At least 90 percent of those who have applied for admission to
the second part of the program, after successfully completing the first part, have been admitted;

(D) The student will be required to matriculate during the first two
terms, quarters or semesters following his or her admission to the second part of the program.

(i1) The college or university offering the first part of the program:

(A) Certifies to the appropriate State approving agency that as a
result of an agreement between that college or university and the college or university offering
the second part of the program, all of the courses taken by the veteran or eligible person in the
first part of the program, will be accepted by the college or university offering the second part of
the program without any loss of credit in partial fulfillment of the requirements for an associate
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or higher degree. This certification may be made once for each program for which an agreement
exists.

(B) Certifies to VA that the veteran or eligible person has stated to
an appropriate official of the college or university offering the first part of the program that he or
she is pursuing the program.

(3) The first portion of the subjects or courses in a baccalaureate program beyond
those necessary for an associate degree may be given at a 2-year college, while the remainder
may be offered at a 4-year college or university. When the college or university does not require
the student to matriculate while pursuing the additional study at the 2-year college, VA may
approve an enrollment in a course offered in the program at the 2-year college only if the
certifications described in either paragraph (1)(3)(i) or (ii) of this section are made.

() The college or university granting the baccalaureate degree certifies
that:
(A) Full credit is granted for the course upon the student’s transfer
to the college or university granting the baccalaureate degree,

(B) The courses taken at the 2-year college will be acceptable in
partial fulfillment for the baccalaureate degree, and

(C) The student will be required to matriculate during the first two
terms, quarters or semesters following his or her admission to the college or university granting
the baccalaureate degree.

(i) Either the 2-year college or the college or university granting the
baccalaureate degree:

(A) Certifies to the appropriate State approving agency that as a
result of agreement between the 2-year college and the college or university offering the
baccalaureate degree all of the courses pursued beyond the associate degree will be accepted
without any loss of credit in partial fulfillment of the requirements for a baccalaureate degree.
This certification may be made once for each program for which an agreement exists.

(B) Certifies to VA that the veteran or eligible person is enrolled in
courses covered by the agreement.

(4) Except as provided in paragraphs (I)(1), (2), and (3) of this section, the
Department of Veterans Affairs will not approve a veteran’s or eligible person’s enrollment in a
course or subject if the veteran or eligible person:

(1) Is pursuing a degree, and

(i1) Is not matriculated.
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(5) Nothing in this paragraph shall prevent a State approving agency from
including more restrictive matriculation requirements in its approval criteria. (Authority: 38
U.S.C. 3452)

(m) Courses offered under contract. VA may not approve the enrollment of a veteran,
servicemember, reservist, or eligible person in a course as a part of a program of education
offered by any educational institution if the educational institution or entity providing the course
under contract has not obtained a separate approval for the course in the same manner as for any
other course as required by §§21.4253, 21.4254, 21.4256, 21.4257, 21.4260, 21.4261, 21.4263,
21.4264,21.4265, 21.4266, or 21.4267, as appropriate. (Authority: 38 U.S.C. 3680A(f) and (g))

(The Office of Management and Budget has approved the information collection
provisions in this section under control numbers 2900-0073, 2900-0156, and 2900-0682.)

[31 FR 6774, May 6, 1966, as amended at 32 FR 13404, Sept. 23, 1967; 35 FR 9817,
June 16, 1970; 40 FR 31763, July 29, 1975; 43 FR 35302, Aug. 9, 1978; 45 FR 31063, June 12,
1980; 48 FR 14379, Apr. 4, 1983; 48 FR 37991, Aug. 22, 1983, 49 FR 5116, Feb. 10 1984; 49
FR 8439, Mar. 7, 1984; 51 FR 19331 May 29, 1986; 55 FR 28028, July 9, 1990; 61 FR 6783,
Feb. 22, 1996; 61 FR 26114, May 24, 1996; 61 FR 29296, June 10, 1996; 65 FR 81742, Dec. 27,
2000; 72 FR 16974, Apr. 5, 2007, 74 FR 14670, Mar. 31, 2009]

Supplement Highlights references: 23(1), 27(1, 3), 53(1), 73(1).
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Reserved
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§21.5022 Eligibility under more than one program.
(a) Concurrent benefits under more than one program.

(1) An individual cannot receive educational assistance under 38 U.S.C. chapter
32 concurrently with benefits under:

(1) 38 U.S.C. chapter 30 (Montgomery GI Bill—Active Duty);
(i1) 38 U.S.C. chapter 31 (Vocational Rehabilitation and Employment);
(iii) 38 U.S.C. chapter 33 (Post-9/11 GI Bill);

(iv) 38 U.S.C. chapter 35 (Survivors’ and Dependents’ Educational
Assistance);

(v) 10 U.S.C. chapter 1606 (Montgomery GI Bill—Selected Reserve);
(vi) 10 U.S.C. chapter 1607 (Reserve Educational Assistance Program);
(vii) 10 U.S.C. chapter 106a (Educational Assistance Test Program);

(viii) Section 903 of the Department of Defense Authorization Act, 1981
(Pub. L. 96-342, 10 U.S.C. 2141 note);

(ix) The Hostage Relief Act of 1980 (Pub. L. 96-449, 5 U.S.C. 5561 note);
or

(x) The Omnibus Diplomatic Security and Antiterrorism Act of 1986 (Pub.
L. 99-399). (Authority: 38 U.S.C. 3322(a), 3681(b), 3695)

(2) If an individual is eligible for benefits under 38 U.S.C. chapter 32 and one or
more of the programs listed in (a)(1)(i) through (a)(1)(x) of this section, he or she must specify
under which program he or she is claiming benefits. The individual may choose to receive
benefits under another program (other than 38 U.S.C. chapter 33) at any time, but not more than
once in a calendar month. The individual may choose to receive benefits under 38 U.S.C. chapter
33 at any time, but not more than once during a certified term, quarter, or semester. (Authority:
38 U.S.C. 3033(a), 3322(a))

(b) Total eligibility under more than one program.

(1) No one may receive a combination of educational assistance benefits under 38
U.S.C. Chapter 32 and any of the following provisions of law for more than 48 months (or part-
time equivalent);

(i) 38 U.S.C. chapter 30 (Montgomery GI Bill—Active Duty);

(i1) 38 U.S.C. chapter 33 (Post-9/11 GI Bill);
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(ii1) 38 U.S.C. chapter 35 (Survivors’ and Dependents’ Educational
Assistance);

(iv) 10 U.S.C. chapter 1606 (Montgomery GI Bill-Selected Reserve);
(v) 10 U.S.C. chapter 1607 (Reserve Educational Assistance Program);
(vi) 10 U.S.C. chapter 106a (Educational Assistance Test Program);

(vii) Section 903 of the Department of Defense Authorization Act, 1981
(Pub. L. 96-342, 10 U.S.C. 2141 note);

(viii) The Hostage Relief Act of 1980 (Pub. L. 96-449, 5 U.S.C. 5561
note); or

(ix) The Omnibus Diplomatic Security and Antiterrorism Act of 1986
(Pub. L. 99-399).

(2) No one may receive assistance under 38 U.S.C. Chapter 31 in combination
with assistance under 38 U.S.C. Chapter 32 in excess of 48 months (or the part-time equivalent)
unless VA determines that additional months of benefits under 38 U.S.C. Chapter 31 are
necessary to accomplish the purposes of a rehabilitation program. (Authority: 38 U.S.C. 3034(a),
3231, 3323(a))

[ST FR 12852, Apr. 16, 1986; 51 FR 16517, May S, 1986, as amended at 53 FR 34495,
Sept. 7, 1988; 57 FR 38612, Aug. 26, 1992; 61 FR 29029, June 7, 1996; 74 FR 14670, Mar. 31,
2009]

Supplement Highlights references: 27(2), 82(1).
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and licensing or certification test reimbursement

(c) Amount of reimbursement for taking a licensing or certification test. The amount of
educational assistance VA will pay as reimbursement for taking an approved licensing or
certification test is the lowest of the following:

(1) The fee that the licensillg or certification organization offering the test charges
for taking the test;

(2) $2,000; or

(3) An amount VA will determine by multiplying the veteran’s or
servicemember’s remaining months and days of entitlement to educational assistance as provided
under §21.7072 or §21.7073 by the veteran’s or servicemember’s monthly rate of basic
educational assistance as provided under §21.7136 or §21.7137, as appropriate. (Authority: 38
U.S.C. 3032(%))

[68 FR 35180, June 12, 2003, as amended at 72 FR 16982, Apr. 5, 2007; 72 FR 35662,
June 29, 2007]

Supplement Highlight references: 62(3), 73(1), 75(1).
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§21.7143 Nonduplication of educational assistance.
(a) Payments of educational assistance shall not be duplicated.

(1) Except for receipt of a Montgomery GI Bill—Selected Reserve kicker
provided under 10 U.S.C. 16131(i), a veteran is barred from concurrently receiving educational
assistance under 38 U.S.C. chapter 30 and:

(i) 38 U.S.C. chapter 31 (Vocational Rehabilitation and Employment);

(ii) 38 U.S.C. chapter 32 (Post-Vietnam FEra Veterans’ Educational
Assistance);

(ii1) 38 U.S.C. chapter 33 (Post-9/11 GI Bill);

(iv) 38 U.S.C. chapter 35 (Survivors’ and Dependents’ Educational
Assistance);

(v) 10 U.S.C. chapter 1606 (Montgomery GI Bill-Selected Reserve);
(vi) 10 U.S.C. chapter 1607 (Reserve Educational Assistance Program);
(vii) 10 U.S.C. chapter 106a (Educational Assistance Test Program);

(viii) Section 903 of the Department of Defense Authorization Act, 1981
(Pub. L. 96-342, 10 U.S.C. 2141 note);

(ix) The Hostage Relief Act of 1980 (Pub. L. 96-449, 5 U.S.C. 5561 note);
or

(x) The Omnibus Diplomatic Security and Antiterrorism Act of 1986 (Pub.
L. 99-399).

(b) If an individual is eligible for benefits under 38 U.S.C. chapter 30 and one or more of
the programs listed in paragraphs (a)(1)(i) through (a)(1)(x) of this section, he or she must
specify under which program he or she is claiming benefits. The individual may choose to
receive benefits under another program (other than 38 U.S.C. chapter 33) at any time, but not
more than once in a calendar month. The individual may choose to receive benefits under 38
U.S.C. chapter 33 at any time, but not more than once during a certified term, quarter, or
semester. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3033(a), 3681(b))

(c) Nonduplication—Federal program. Payment of educational assistance is prohibited to
an otherwise eligible veteran or servicemember:

(1) For a unit course or courses which are being paid for entirely or partly by the
Armed Forces during any period he or she is on active duty;
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(2) For a unit course or courses which are being paid for entirely or partly by the
Department of Health and Human Services during any period that he or she is on active duty with
the Public Health Service; or

(3) For a unit course or courses which are being paid for entirely or partly by the
United States under the Government Employees’ Training Act. (Authority: 38 U.S.C. 3034,
3681)

[53 FR 1757, Jan. 22, 1988, as amended at 55 FR 28389, July 11, 1990; 57 FR 15025,
April 24, 1992; 58 FR 46867, Sept. 3, 1993; 61 FR 20729, May 8§, 1996; redesignated at 68 FR
35180, June 12, 2003; 74 FR 14670, Mar. 31, 2009]

Supplement Highlights references: 8(3), 62(3), 82(1).

Next Section is §21.7144
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Reserved
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(1) The educational institution certifies the reservist’s enrollment in the
form prescribed by the Secretary of Veterans Affairs; and

(i1) VA has received a report by the reservist of the flight training the
reservist has completed, which report is endorsed by the educational institution. (Authority: 10
U.S.C. 16136(b); 38 U.S.C. 3680)

(b) Payment for intervals and temporary school closings. In administering 10 U.S.C.
chapter 1606, VA will apply the provisions of §21.4138(f) when determining whether a reservist
is entitled to payment for an interval or temporary school closing. (Authority: 10 U.S.C.
16136(b), 38 U.S.C. 3680)

(c) Payee.

(1) VA will make payment to the reservist or to a duly appointed fiduciary. VA
will make direct payment to the reservist even if he or she is a minor.

(2) The assignment of educational assistance is prohibited. In administering this
provision, VA will apply the provisions of §§21.4146(a), (b), (c) and (e) of this part to 10 U.S.C.
chapter 1606 in a manner not inconsistent with the way in which they are applied in the
administration of 38 U.S.C. chapters 34 and 36. (Authority: 10 U.S.C. 16136(b), 38 U.S.C.
3680, 5301(a))

(d) Advance payments. VA will apply the provisions of §21.4138(a) in making advance
payments to reservists. (Authority: 10 U.S.C. 16136(b); 38 U.S.C. 3680)

(e) Frequency of payment. Except as provided in §21.4138(a), VA shall pay educational
assistance in the month following the month for which training occurs. VA may withhold
payment to a reservist who is enrolled in a course not leading to a standard college degree for any
month until the reservist’s attendance has been reported for that month. VA may withhold final
payment in all cases until it both receives certification that the reservist pursued his or her course,
and makes any necessary adjustments. (Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3680(g))

(f) Apportionments prohibited. VA will not apportion educational assistance. (Authority:
10 U.S.C. 16136(b), 38 U.S.C. 3680)

(Approved by Office of Management and budget under control number 2900-0073)

[53 FR 34740, Sept. 8, 1988, as amended at 61 FR 20729, May 8§, 1996; 61 FR 29306,
June 10, 1996; 61 FR 29482, June 11, 1996; 64 FR 52652, Sept. 30, 1999; 72 FR 39564, July 19,
2007; 73 FR 65269, Nov. 3, 2008]

Supplement Highlights references: 27(4, 5), 46(2), 76(1), 79(1).

Next Section is §21.7642
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§21.7642 Nonduplication of educational assistance.

(a) Payments of educational assistance shall not be duplicated. A reservist is barred from
receiving educational assistance concurrently under 10 U.S.C. chapter 1606 and any of the
following provisions of law:

(1) 38 U.S.C. 30 (Montgomery GI Bill—Active Duty);

(2) 38 U.S.C. 31 (Vocational Rehabilitation and Employment);

(3) 38 U.S.C. 32 (Post-Vietnam Era Veterans’ Educational Assistance);,
(4) 38 U.S.C. 33 (Post-9/11 GI Bill);

(5) 38 U.S.C. 35 (Survivors’ and Dependents’ Educational Assistance);
(6) 10 U.S.C. 1607 (Reserve Educational Assistance Program);

(7) 10 U.S.C. 106a (Educational Assistance Test Program);

(8) Section 903 of the Department of Defense Authorization Act, 1981 (Pub. L.
96-342, 10 U.S.C. 2141 note);

(9) The Hostage Relief Act of 1980 (Pub. L. 96-449, 5 U.S.C. 5561 note); or

(10) The Omnibus Diplomatic Security Act of 1986 (Pub. L. 99-399). (Authority:
10 U.S.C. 16136(b); 38 U.S.C. 3033(a), 3241(a), 3322(a), 3681)

(b) When paragraph (a) of this section applies, the reservist must choose which benefit he
or she wishes to receive. The reservist may choose to receive benefits under another program
(other than 38 U.S.C. chapter 33) at any time, but not more than once in a calendar month. The
reservist may choose to receive benefits under 38 U.S.C. chapter 33 at any time, but not more
than once during a certified term, quarter, or semester.

(c) Senior Reserve Officers’ Training Corps scholarship program. Educational assistance
may not be provided to a reservist receiving financial assistance under 10 U.S.C. 2107 as a
member of the Senior Reserve Officers’ Training Corps scholarship program. (Authority: 10
U.S.C. 16134; Pub. L. 98-525)

(d) Nonduplication—Federal program. Payment of educational assistance is prohibited to
an otherwise eligible reservist:

(1) For a unit course or courses which are being paid for entirely or partly by the
Armed Forces during any period he or she is on active duty.
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(2) For a unit course or courses which are being paid for entirely or partly by the
Department of Health and Human Services during any period that he or she is on active duty with
the Public Health Service, or

(3) For a unit course or courses which are being paid for entirely or partly by the
United States under the Government Employees’ Training Act. (Authority: 10 U.S.C. 16136(b),
38 U.S.C. 3681; Pub. L. 98-525)

(e) Service Members Occupational Conversion and Training Act of 1992. A reservist may
not receive educational assistance under the Montgomery GI Bill-Selected Reserve program
during the period for which benefits are payable under the Service Members Occupational

Conversion and Training Act of 1992. (Authority: §4492(a), Pub. L. 102-484, 106 Stat. 2765-
2766)

[53 FR 34740, Sept. 8, 1988, as amended at 56 FR 9628, Mar. 7, 1991; 61 FR 20729,

May 8, 1996; 61 FR 29307, June 10, 1996; 74 FR 14671, Mar. 31, 2009]

Supplement Highlights references: 27(4), 82(1).

Next Section is §21.7644
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§21.7644 Overpayments.

(a) Prevention of overpayments. In administering benefits payable under 10 U.S.C.
chapter 1606, VA will apply the provisions of §§21.4008 and 21.4009 of this part in the same
manner as they are applied in the administration of 38 U.S.C. chapters 34 and 36. See §21.7633.
(Authority: 10 U.S.C. 16136(b), 38 U.S.C. 3690(b); Pub. L. 98-525)

(b) Penalties are not overpayments. The Secretary concerned may require a refund from
an individual who fails to participate satisfactorily in required training as a member of the
Selected Reserve. This refund is subject to waiver by the Secretary. However, this refund:

(1) Is not an overpayment for VA purposes, and

(2) Is not subject to waiver by VA under §1.957 of this chapter. (Authority: 10
U.S.C. 16135; Pub. L. 98-525)

(¢) Liability for overpayments.

(1) The amount of the overpayment of educational assistance paid to a reservist
constitutes a liability of that reservist unless:

(i) The overpayment is waived as provided in §1.957 of this
chapter, or

(ii) The overpayment results from an administrative error or an
error in judgment. See §21.7635(0) of this part.

(2) The amount of the overpayment of educational assistance paid to a reservist
constitutes as liability of the educational institution if VA determines that the overpayment was
made as the result of:

(i) Willful or negligent false certification by the educational institution, or

(i1) Willful or negligent failure to certify excessive absences from a course,
or discontinuance or interruption of a course by the reservist. (Authority: 10 U.S.C. 16136(b), 38
U.S.C. 3685; Pub. L. 98-525)

(d) Waiver of recovery of overpayments.

(1) Except as stated in paragraph (b) of this section in determining whether an
overpayment should be waived or recovered from a reservist, VA will apply the provisions of
§1.957 of this chapter.

(2) In determining whether an overpayment should be recovered from an
educational institution, VA will apply the provisions of §21.4009(a)(2), (3), (4), and (5), (b), (c),
(d), (e), (D), (g), (h), (i), and (j) of this part to overpayments of educational assistance under 10
U.S.C. chapter 1606 in the same manner as they are applied to overpayments of educational
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§21.8012 Vocational training program for certain children of Vietnam veterans—spina
bifida and covered birth defects.

VA will provide an evaluation to an eligible child to determine the child’s potential for
achieving a vocational goal. If this evaluation establishes that it is feasible for the child to
achieve a vocational goal, VA will provide the child with the vocational training, employment
assistance, and other related rehabilitation services authorized by this subpart that VA finds the
child needs to achieve a vocational goal, including employment. (Authority: 38 U.S.C. 1804,

1812, 1814)

Next Section is $21.8014
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§21.8014 Application.

(a) Filing an application. To participate in a vocational training program, the child of a
Vietnam veteran (or the child’s parent or guardian, an authorized representative, or a Member of
Congress acting on behalf of the child) must file an application. An application is a request for an
evaluation of the feasibility of the child’s achievement of a vocational goal and, if a CP or VRC
determines that achievement of a vocational goal is feasible, for participation in a vocational
training program. The application may be in any form, but it must:

(1) Be in writing over the signature of the applicant or the person applying on the
child’s behalf;

(2) Provide the child’s full name, address, and VA claim number, if any, and the
parent Vietnam veteran’s full name and Social Security number or VA
claim number, if any; and

(3) Clearly identify the benefit sought. (Authority: 38 U.S.C. 1804(a), 1822,
5101)

(b) Time for filing. For a child claiming eligibility based on having spina bifida, an
application under this subpart may be filed at any time after September 30, 1997. For a child
claiming eligibility based on a covered birth defect, an application under this subpart may be
filed at any time after November 30, 2001. (The Office of Management and Budget has approved
the information collection requirements in this section under control number 2900-0579)
(Authority: 38 U.S.C. 1804, 1811, 1811 note, 1812, 1814, 1821)
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time for claimant response and VA action; and VA’s duty to assist claimants in obtaining evidence

§21.8015 Notification by VA of necessary information or evidence when a claim is filed;
time for claimant response and VA action; and VA’s duty to assist claimants
in obtaining evidence.

The provisions of §§21.32 and 21.33 of subpart A of this part also apply to claims for
benefits and services under this subpart.

[74 FR 31857, July 6, 2009]

Supplement Highlights reference: 82(2)
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Reserved
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Additional Applicable Regulations

§21.8380 Additional applicable regulations.
The following regulations are applicable to children in this program in a manner

comparable to that provided for veterans under the 38 U.S.C. chapter 31 program: §§21.380,
21.412,21.414 (except (¢), (d), and (e)), 21.420, and 21.430. (Authority: 38 U.S.C. 1804, 1814,

5112)

Next Section is $§21.8410
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Delegation of Authority

§21.8410 Delegation of authority.
The Secretary delegates authority for making findings and decisions under 38 U.S.C.
1804 and 1814 and the applicable regulations, precedents, and instructions for the program under

this subpart to the Under Secretary for Benefits and to VR&E supervisory or non-supervisory
staff members. (Authority: 38 U.S.C. 512(a), 1804, 1814)

Next Section is Subpart N
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Subpart N— [Reserved]

Source: 74 FR 14671, March 31, 2009, unless otherwise noted.

Supplement Highlights reference: 82(1)

Next Section is Subpart O
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Subpart O— [Reserved|

Source: 74 FR 14671, March 31, 2009, unless otherwise noted.

Supplement Highlights reference: 82(1)

Next Section is Subpart P
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Subpart P— Post 9/11 GI Bill

Authority: 38 U.S.C. 501(a), 512, chs. 33, 36 and as noted in specific sections.
Source: 74 FR 14671, March 31, 2009, unless otherwise noted.

Supplement Highlights reference: 82(1)

21.9500 Introduction.
Definitions

21.9505 Definitions.

Claims and Applications

21.9510 Claims, VA’s duty to assist, and time limits.

Eligibility

21.9520 Basic eligibility.

21.9525 Eligibility for increased and supplemental educational assistance.
21.9530 Eligibility time limit.

21.9535 Extended period of eligibility.

Entitlement

21.9550 Entitlement.
21.9555 Entitlement to supplemental educational assistance.
21.9560 Entitlement charges.

Transfer of Entitlement to Basic Educational Assistance to Dependents

21.9570 Transfer of entitlement.

Counseling

21.9580 Counseling

21.9585 Travel Expenses.

Approved Programs of Education and Courses
21.9590 Approved programs of education and courses.
21.9600 Overcharges.

Payments—Educational Assistance

21.9620 Educational assistance.
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21.9625 Beginning dates.

21.9630 Suspension or discontinuance of payments.
21.9635 Discontinuance dates.

21.9640 Rates of payment of educational assistance.
21.9645 Refund of basic contribution to chapter 30.
21.9650 Increase in educational assistance.

21.9655 Rates of supplemental educational assistance.
21.9660 Rural relocation benefit.

21.9665 Reimbursement for licensing or certification tests.
21.9670 Work-study allowance.

21.9675 Conditions that result in reduced rates or no payment.
21.9680 Certifications and release of payments.

21.9685 Tutorial Assistance.

21.9690 Nonduplication of educational assistance.
21.9695 Overpayments.

21.9700 Yellow Ribbon Program.

Pursuit of Courses

21.9710 Pursuit.

21.9715 Advance payment certification.
21.9720 Certification of enrollment.
21.9725 Progress and conduct.

21.9735 Other required reports.
21.9740 False, late, or missing reports.
21.9745 Reporting fee.

Course Assessment

21.9750 Course measurement.

Approval of Programs of Education

21.9765 Program of education approval.

Administrative

21.9770 Administrative.

§21.9500 Introduction.

An educational assistance program is established for individuals who served on active
duty after September 10, 2001. This educational assistance program is effective August 1, 2009.
(Authority: Pub. L. 110-252, 122 Stat. 2357, 2378)

Next Section is §21.9505
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Definitions
§21.9505 Definitions.

For the purposes of this subpart (governing the administration and payment of
educational assistance under 38 U.S.C. chapter 33) the following definitions apply. (See also
additional definitions in §§21.1029 and 21.4200).

Academic year means the period of time beginning August 1st of each calendar year and
ending July 31st of the subsequent calendar year. (Authority: 38 U.S.C. 3034(a), 3323(a),
3680(a))

Active duty means full-time duty in the regular components of the Armed Forces or under
a call or order to active duty under 10 U.S.C. 688, 12301(a), 12301(d), 12301(g), 12302, or
12304. Active duty does not include:
(1) Full-time National Guard Duty performed under 32 U.S.C. orders;
(2) Any period during which the individual:

(1) Was assigned full-time by the Armed Forces to a civilian institution to
pursue a program of education that was substantially the same as
programs of education offered to civilians;

(ii) Served as a cadet or midshipmen at one of the service academies; or

(ii1) Served under the provisions of 10 U.S.C. 12103(d) pursuant to an
enlistment in the Army National Guard, Air National Guard, Army
Reserve, Naval Reserve, Air Force Reserve, Marine Corps
Reserve, or Coast Guard Reserve;

(3) A period of service:

(i) Required by an officer pursuant to an agreement under 10 U.S.C.
2107(b);

(ii) Required by an officer pursuant to an agreement under 10 U.S.C. 4348,
6959, or 9348;

(iii) That was terminated because the individual is considered a minor by
the Armed Forces, was erroneously enlisted, or received a

defective enlistment agreement; or

(iv) Counted for purposes of repayment of an education loan under 10
U.S.C. chapter 109; or
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(4) A period of Selected Reserve service used to establish eligibility under 38
U.S.C. chapter 30 or 10 U.S.C. chapter 1606 or 1607. (Authority: 38 U.S.C. 101(21)(A),
3301(1), 3311(d), 3322(b) and (c))

Advance payment means an amount of educational assistance payable under
§21.9640(b)(1)(ii) or (b)(2)(ii) for the month or fraction of the month in which the individual’s
quarter, semester, or term will begin plus the amount for the following month. (Authority: 38
U.S.C. 3034(a), 3323(a), 3680(d))

Course means a unit of instruction required for an approved program of education that
provides an individual with the knowledge and skills necessary to meet the requirements of the
selected educational, professional, or vocational objective. (Authority: 38 U.S.C. 3323(c))

Distance learning means the pursuit of a program of education via distance education as
defined in 20 U.S.C. 1003(7). (Authority: 20 U.S.C. 1003(7); 38 U.S.C. 3323(c))

Educational assistance means the monetary benefit payable under 38 U.S.C. chapter 33
to, or on behalf of, individuals who meet the eligibility requirements for pursuit of an approved
program of education under 38 U.S.C. chapter 33. (Authority: 38 U.S.C. 3313)

Enrollment period means a term, quarter, or semester during which the institution of
higher learning offers instruction. (Authority: 38 U.S.C. 3034(a), 3323(a), 3680(g))

Entry level and skill training means:

(1) Basic Combat Training and Advanced Individual Training for members of the
Army;

(2) Recruit Training (Boot Camp) and Skill Training (“A” School) for members of
the Navy;

(3) Basic Military Training and Technical Training for members of the Air Force;

(4) Recruit Training and Marine Corps Training (School of Infantry Training) for
members of the Marine Corps; and

(5) Basic Training for members of the Coast Guard. (Authority: 38 U.S.C.
3301(2))

Established charges means the actual charge for tuition and fees that similarly
circumstanced nonveterans enrolled in the program of education are required to pay. (Authority:
38 U.S.C. 3313(h))

Fees means any mandatory charges (other than tuition, room, and board) that are applied
by the institution of higher learning for pursuit of an approved program of education. Fees
include, but are not limited to, health premiums, freshman fees, graduation fees, and lab fees.
Fees do not include those charged for a study abroad course(s) unless the course(s) is a
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mandatory requirement for completion of the approved program of education. (Authority: 38
U.S.C. 501(a), 3323(c))

Institution of higher learning (IHL) means a college, university, or similar institution,
including a technical or business school, offering postsecondary level academic instruction that
leads to an associate or higher degree if the school is empowered by the appropriate State
education authority under State law to grant an associate or higher degree. When there is no State
law to authorize the granting of such a degree, the school may be recognized as an institution of
higher learning if it is accredited for degree programs by a recognized accrediting agency. Such
term shall also include a hospital offering educational programs at the postsecondary level
without regard to whether the hospital grants a postsecondary degree. Such term shall also
include an educational institution that offers courses leading to a standard college degree or its
equivalent, and is not located in a State but is recognized as an educational institution by the
secretary of education (or comparable official) of the country or other jurisdiction in which the
institution is located. (Authority: 38 U.S.C. 3034(a), 3313(b), 3323(a), 3452(f))

Interval means a period of time between regularly scheduled individual terms, semesters,
or quarters. (Authority: 38 U.S.C. 3034(a)(1), 3323(a), 3680)

Lump sum payment means an amount of educational assistance paid for the entire term,
quarter, or semester. (Authority: 38 U.S.C. 3323(c))

Mitigating circumstances means circumstances beyond the individual’s control that
prevent him or her from continuously pursuing a program of education. The following
circumstances are representative of those that VA considers to be mitigating. This list is not all-
inclusive.

(1) An illness or mental illness of the individual;
(2) An illness or death in the individual’s family;

(3) An unavoidable change in the individual’s conditions of employment;

(4) An unavoidable geographical transfer resulting from the individual’s
employment;

(5) Immediate family or financial obligations beyond the control of the individual
that require him or her to suspend pursuit of the program of education to
obtain employment;

(6) Discontinuance of the course by the educational institution;

(7) Unanticipated active duty for training; or

(8) Unanticipated difficulties in caring for the individual’s child or children.
(Authority: 38 U.S.C. 3034(a), 3323(a), 3680(a)(1))
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Program of education means a curriculum or combination of courses pursued at an
institution of higher learning that are accepted as necessary to meet the requirements for a
predetermined and identified educational, professional, or vocational objective. Such term also
means any curriculum or combination of courses pursued at an institution of higher learning that
are accepted as necessary to meet the requirements for more than one predetermined and
identified educational, professional, or vocational objective if all the objectives pursued are
generally recognized as being reasonably related to a single career field. The curriculum or
combination of courses pursued must be listed in the institution of higher learning’s catalog and
included in the approval notice provided by the State approving agency to VA in accordance with
§21.4258(b)(iv). (Authority: 38 U.S.C. 3034(a), 3301, 3323(a), 3452(b))

Pursuit means to work, during a certified enrollment period, towards the objective of a
program of education. This work must be in accordance with approved institutional policy and
applicable criteria of Title 38, U.S.C., and must be necessary to reach the program’s objective.
(Authority: 38 U.S.C. 3034(a), 3323(a), 3680(g))

Rate of pursuit means the measurement obtained by dividing the number of credit hours
(or the equivalent credit hours as determined in §21.9750) an individual is enrolled in, including
credit hours (or the equivalent) applied to refresher, remedial, and deficiency courses, by the
number of credit hours (or the equivalent credit hours) considered to be full-time training at the
institution of higher learning. The resulting percentage (rounded to the nearest hundredth) will be
the individual’s rate of pursuit not to exceed 100 percent. For the purpose of this subpart, VA

will consider any rate of pursuit higher than 50 percent to be more than one-half time training.
(Authority: 38 U.S.C. 3323, 3680)

Transferor means an individual who is entitled to educational assistance under the Post-
9/11 GI Bill based on his or her own active duty service and who is approved by the military

department to transfer all or a portion of his or her entitlement to one or more dependents.
(Authority: 38 U.S.C. 3319)

Next Section is §21.9510

(No. 82 8/5/09)



21.9510-1 §21.9510—Claims, VA’s duty to assist, and time limits 21.9510-1

Claims and Applications

§21.9510 Claims, VA’s duty to assist, and time limits.

The provisions of subpart B of this part apply to claims filed for educational assistance
under 38 U.S.C. chapter 33 with respect to VA’s responsibilities upon receipt of claim, VA’s
duty to assist claimants in obtaining evidence, and time limits. (Authority: 38 U.S.C. 3323(c),

5101, 5102, 5103, 5103A)

Next Section is 921.9520
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§21.9520 Basic eligibility.

An individual may establish eligibility for educational assistance under 38 U.S.C. chapter
33 based on active duty service after September 10, 2001, if he or she:

(a) Serves a minimum of 90 aggregate days excluding entry level and skill training (to
determine when entry level and skill training may be included in the total creditable length of
service, see §21.9640(a)) and, after completion of such service,:

(1) Continues on active duty;
(2) Is discharged from service with an honorable discharge;

(3) Is released from service characterized as honorable and placed on the retired
list, temporary disability retired list, or transferred to the Fleet Reserve or the Fleet Marine Corps
Reserve;

(4) Is released from service characterized as honorable for further service in a
reserve component; or

(5) Is discharged or released from service for:

(i) A medical condition that preexisted such service and is not determined
to be service-connected;

(ii) Hardship, as determined by the Secretary of the military department
concerned; or

(iii) A physical or mental condition that interfered with the individual’s
performance of duty but was not characterized as a disability and did not result from the
individual’s own misconduct;

(b) Serves a minimum of 30 continuous days and, after completion of such service, is
discharged under other than dishonorable conditions due to a service-connected disability; or

(c) (1) After meeting the minimum service requirements in paragraph (a) or (b) of this
section:

(1) An individual makes an irrevocable election to receive benefits under
38 U.S.C. chapter 33 by relinquishing eligibility under either 38 U.S.C. chapter 30, or 10 U.S.C.
chapter 106a, 1606, or 1607,

(i) A member of the Armed Forces who is eligible for educational
assistance under 38 U.S.C. chapter 30 and who is making contributions towards such educational
assistance under 38 U.S.C. 3011(b) or 3012(c) makes an irrevocable election to receive benefits
under 38 U.S.C. chapter 33; or
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(iii) A member of the Armed Forces who made an election not to receive
educational assistance under 38 U.S.C. chapter 30 in accordance with 38 U.S.C. 3011(c)(1) or
3012(d)(1) makes an irrevocable election to receive benefits under 38 U.S.C. chapter 33.

(2) An individual may make an irrevocable election to receive benefits under this
chapter by properly completing VA Form 22-1990, submitting a transfer-of-entitlement
designation under this chapter to the Department of Defense, or submitting a written statement
that includes the following:

(1) Identification information (including name, social security number, and
address);

(ii) If applicable, an election to receive benefits under chapter 33 in lieu of
benefits under one of the applicable chapters listed in paragraph (¢)(1)(i) of this section (e.g., I
elect to receive benefits under the Post-9/11-GI Bill in lieu of benefits under the Montgomery GI
Bill-Active Duty (chapter 30) program.”);

(ii1) The date the individual wants the election to be effective (e.g., “T want
this election to take effect on August 1, 2009.”). An election request for an effective date prior to
August 1, 2009, will automatically be effective August 1, 2009; and

(iv) An acknowledgement that the election is irrevocable (e.g., “I
understand that my election is irrevocable and may not be changed.”). (Authority: 38 U.S.C.
3311; Pub. L. 110-252, Stat. 2375-2376)

(The Office of Management and Budget has approved the information collection
requirements in this section under control number 2900-0154.)

Next Section is $§21.9525
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§21.9525 Eligibility for increased and supplemental educational assistance.

(a) Increased assistance for members with critical skills or specialty. The Secretary of the
military department concerned, pursuant to regulations prescribed by the Secretary of Defense,
may increase the amount of educational assistance payable under §21.9640(b)(1)(ii) or (b)(2)(ii)
to an individual who has a skill or specialty in which there is a critical shortage of personnel, for
which there is difficulty recruiting, or, in the case of critical units, for which there is difficulty in
retaining personnel.

(b) Supplemental assistance for members serving additional service. The Secretary of the
military department concerned, pursuant to regulations prescribed by the Secretary of Defense,
may supplement the amount of educational assistance payable under §21.9640(b)(1)(ii) or
(b)(2)(ii) to an individual who meets the following service requirements.

(1) Individuals with active duty service only. Supplemental educational assistance
may be offered to an individual who serves 5 or more consecutive years on active duty in the
Armed Forces in addition to the years counted to qualify for educational assistance, without a
break in such service, and:

(1) Continues on active duty without a break;

(i1) Is discharged from service with an honorable discharge;

(iii) Is placed on the retired list;

(iv) Is transferred to the Fleet Reserve or the Fleet Marine Corps Reserve,

(v) Is placed on the temporary disability retired list; or

(vi) Is released from active duty for further service in a reserve component
of the Armed Forces after service on active duty characterized by the Secretary concerned as
honorable service.

(2) Individuals with Selected Reserve service.

(i) Supplemental educational assistance may be offered to an individual
who:

(A) Serves 2 or more consecutive years on active duty in the
Armed Forces in addition to the years on active duty counted to qualify for educational
assistance;

(B) Serves 4 or more consecutive years of duty in the Selected
Reserve in addition to the years of duty in the Selected Reserve counted to qualify the individual

for educational assistance; and

(C) After completion of such service:
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(1) Is discharged from service with an honorable discharge;
(2) Is placed on the retired list;

(3) Is transferred to the Fleet Reserve or Fleet Marine Corps
Reserve;

(4) Is placed on the temporary disability retired list;
(5) Continues on active duty; or
(6) Continues in the Selected Reserve.
(i) The Secretary concerned may, pursuant to regulations prescribed by
the Secretary of Defense, determine the maximum period of time during which the individual is

considered to have continuous service in the Selected Reserve even though the individual:

(A) Is unable to locate a unit of the Selected Reserve for which he
or she is eligible;

(B) Is unable to locate a unit of the Selected Reserve that has a
vacancy; or

(C) For any other reason other than those stated in paragraph
(b)(2)(i1)(A) and (B) of this section.

(ii1) Any decision as to the continuity of an individual’s service in the
Selected Reserve made by the Secretary of Defense will be binding upon VA. (Authority: 38
U.S.C. 3021, 3022, 3023, 3316)

Next Section is §21.9530
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§21.9530 Eligibility time limit.

(a) Except as provided in paragraphs (b) through (e) of this section, an individual’s period
of eligibility for educational assistance will terminate effective 15 years from the date of the last
discharge or release from active duty of at least:

(1) 90 continuous days; or

(2) 30 continuous days if the individual is released for a service-connected
disability.

(b) In the case of an individual who establishes eligibility and does not meet one of the
service requirements specified in paragraph (a) of this section, the individual’s period of
eligibility for educational assistance will terminate effective 15 years from the date of discharge
for the last period of service used to meet the minimum service requirements for eligibility as
stated in §21.9520.

(¢) Amendment of military records. If an individual’s eligibility for educational assistance
is established as a result of a correction of military records under 10 U.S.C. 1552, a change,
correction, or modification of a discharge or dismissal under 10 U.S.C. 1553, or other corrective
action by a competent military authority, the individual’s period of eligibility will terminate
effective 15 years from the date of the change, correction, modification, or other corrective
action. (Authority: 38 U.S.C. 3311(c), 3321)

(d) Time limit for spouse using transferred entitlement.

(1) Unless the transferor dies while on active duty, the ending date of the spouse’s
period of eligibility for entitlement transferred under §21.9570 is the earliest of the following:

(i) The transferor’s ending date as determined under this section;

(i1) The ending date specified by the transferor, if the transferor specified
the period for which the transfer was effective; or

(i11) The effective date of the transferor’s revocation of transferred
entitlement as determined under §21.9570(f).

(2) If the transferor dies while on active duty, the ending date of the spouse’s
period of eligibility is the earliest of the following:

(i) The date 15 years from the transferor’s date of death;

(i1) The ending date specified by the transferor, if the transferor specified
the period for which the transfer was effective; or

(i) The effective date of the transferor’s revocation of transferred
entitlement as determined under §21.9570(f). (Authority: 38 U.S.C. 3319)
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(e) Time limit for child using transferred entitlement.

(1) The ending date of the child’s period of eligibility for entitlement transferred
under §21.9570 is the earliest of the following:

(i) The ending date specified by the transferor, if the transferor specified
the period for which the transfer was effective;

(i) The effective date of the transferor’s revocation of transferred
entitlement as determined under §21.9570(f); or

(ii1) The day the child turns 26.

(2) [Reserved] (Authority: 38 U.S.C. 3319)

Next Section is $21.9535
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§21.9535 Extended period of eligibility.

VA will extend an individual’s period of eligibility in accordance with the following
provisions.

(a) Disability extension.

(1) VA will grant an extension of the period of eligibility, as determined in
§21.9530 (except for paragraphs (d) and (e)) provided:

(i) The individual applies for the extension within the time specified in
§21.1033(c); and

(i) The medical evidence clearly establishes that the individual was
prevented from initiating or completing the chosen program of education within the original
period of eligibility because of a physical or mental disability that did not result from the
individual’s willful misconduct. VA will not consider the disabling effects of chronic alcoholism
to be the result of willful misconduct. VA will not consider an individual’s disability for a period
of 30 days or less as having prevented the individual from initiating or completing a chosen
program, unless the evidence establishes that the individual was prevented from enrolling or
reenrolling in the chosen program or was forced to discontinue attendance due to the short-term
disability.

(2) Length of extension. An individual’s extended period of eligibility shall be for
the length of time that the individual was prevented from initiating or completing his or her
chosen program of education. This will be determined as follows:

(i) If the individual is pursuing a program of education organized on a
term, quarter, or semester basis, his or her extended period of eligibility shall contain the same
number of days as the number of days from the date the individual was prevented from initiating
or completing training during his or her original period of eligibility to the earliest of:

(A) The beginning date of the ordinary term, quarter, or semester
following the day the individual’s training became medically feasible;

(B) The last date of the individual’s original period of eligibility as
determined in §21.9530; or

(C) The date the individual resumed training,

(ii) If the individual is pursuing a program of education that is not
organized on a term, quarter, or semester basis, his or her extended period of eligibility will
contain the same number of days as the number of days from the date the individual was
prevented from initiating or completing training during his or her original period of eligibility to
the earliest of:
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(A) The date the individual’s training became medically feasible;
or

(B) The last date of the individual’s original period of eligibility as
determined in §21.9530.

(b) Forcibly detained extension.

(1) VA will grant an extension of the period of eligibility, as determined in
§21.9530, equal to the period of time the individual:

(i) Was captured and forcibly detained by a foreign government or power,
and

(i1) Was hospitalized at a military, civilian, or medical facility immediately
following release from the foreign government or power.

(2) [Reserved] (Authority: 38 U.S.C. 3321)

Next Section is §21.9550
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Entitlement

§21.9550 Entitlement.

(a) Subject to the provisions of §21.4020 and this section, an eligible individual is entitled
to a maximum of 36 months of educational assistance (or its equivalent in part-time educational
assistance) under 38 U.S.C. chapter 33.

(b) (1) An individual who, as of August 1, 2009, has used entitlement under 38
U.S.C. chapter 30, but retains unused entitlement under that chapter, makes an irrevocable
election to receive educational assistance under the provisions of 38 U.S.C. chapter 33 instead of
educational assistance under the provisions of chapter 30, will be limited to one month (or partial
month) of entitlement under chapter 33 for each month (or partial month) of unused entitlement
under chapter 30 (including any months of chapter 30 entitlement previously transferred to a
dependent that the individual has revoked).

(2) An individual, who as of August 1, 2009, was eligible under 38 U.S.C. chapter
30, had not used any entitlement under that program, was making contributions towards chapter
30, or was a servicemember who would have been eligible for chapter 30 if he or she had not
declined participation, will receive 36 months of entitlement under chapter 33.

(c) Except as provided in §§21.9560(d), 21.9570(m), and 21.9635(0), no individual is
entitled to more than 36 months of full-time educational assistance under 38 U.S.C. chapter 33.
(Authority: 38 U.S.C. 3034(a), 3312(a), 3323(a), 3695, Pub. L. 110-252, 122 Stat. 2377)

Next Section is §21.9555
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§21.9555 Entitlement to supplemental educational assistance.

In determining the entitlement of an individual who is eligible for supplemental
educational assistance, VA will:

(a) Calculate the individual’s entitlement to 38 U.S.C. chapter 33 educational assistance
on the day he or she establishes eligibility for supplemental educational assistance; and

(b) Credit the individual with the same number of months and days of entitlement to
supplemental educational assistance as the number calculated in paragraph (a) of this section.
(Authority: 38 U.S.C. 3023, 3316)

Next Section is §21.9560
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§21.9560 Entitlement charges.

(a) Overview. Except as provided in paragraphs (c) through (f) of this section, VA will
base entitlement charges on the principle that an eligible individual who is paid educational
assistance for one day of full-time pursuit should be charged one day of entitlement.

(b) Determining entitlement charge.
(1) VA will make a charge against entitlement as follows:

(1) Full-time pursuit. 1f the individual is pursuing a program of education
on a full-time basis, the entitlement charge will be one of the following:

(A) During any period for which VA pays established charges to
the institution of higher learning on the individual’s behalf, the entitlement charge will be one
day for each day of the certified enrollment period;

(B) During any period for which VA does not pay established
charges to the institution of higher learning on the individual’s behalf but pays a monthly housing
allowance to the individual, the entitlement charge will be one day for each day of the certified
enrollment period and/or interval period for which the individual receives the monthly housing
allowance; or

(C) During any period for which VA does not pay established
charges to the institution of higher learning on the individual’s behalf or a monthly housing
allowance to the individual but makes a lump sum payment to the individual for books, supplies,
equipment, and other educational costs, VA will make an entitlement charge of 1 day for every
$41.67 paid, with any remaining amount rounded to the nearest amount evenly divisible by
$41.67.

(ii) Less than full-time pursuit. 1f the individual is pursuing a program of
education on a less than a full-time basis, the entitlement charge will be one of the following:

(A) During any period for which VA pays established charges to
the institution of higher learning on the individual’s behalf, the individual will be charged a
percentage of a day for each day of the certified enrollment period determined by dividing the
number of course hours the individual is pursuing by the number of course hours required for
full-time pursuit (rounded to the nearest hundredth);

(B) During any period for which VA does not pay established
charges to the institution of higher learning on the individual’s behalf but pays a monthly housing
allowance to the individual, the individual will be charged a percentage of a day for each day of
the certified enrollment period and/or interval period for which the individual receives the
monthly housing allowance determined by dividing the number of course hours the individual is

pursuing by the number of course hours required for full-time pursuit (rounded to the nearest
hundredth); or
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(C) During any period for which VA does not pay established
charges to the institution of higher learning on the individual’s behalf or a monthly housing
allowance to the individual but makes a lump sum payment to the individual for books, supplies,
equipment, and other educational costs, VA will make an entitlement charge of 1 day for every
$41.67 paid, with any remaining amount rounded to the nearest amount evenly divisible by
$41.67. (Authority: 38 U.S.C. 3313)

(2) If the individual changes his or her rate of pursuit after the beginning date of
the award, VA will:

(i) Divide the certified enrollment period into separate periods of time so
that the individual’s rate of pursuit is constant within each period; and

(11) Compute the rate of pursuit separately for each time period.

(¢) Individuals eligible for, or in receipt of, educational assistance other than that
authorized under chapter 33. If an individual elected 38 U.S.C. chapter 33 by relinquishing
educational assistance under another program but receives educational assistance for a program
of education that is approved under the relinquished chapter but not approved under 38 U.S.C.

chapter 33, VA will make a charge against entitlement equivalent to the entitlement charge:

(1) That would be made under the provisions of §21.7076, if the individual
retinquished eligibility under 38 U.S.C. chapter 30;

(2) That would be made under the provisions of §21.7576 if the individual
relinquished eligibility under 10 U.S.C. chapter 1606, or

(3) That would be made under 10 U.S.C. chapter 1607 if the individual
relinquished eligibility under 10 U.S.C. chapter 1607.

(d) No entitlement charge. VA will not make a charge against an individual’s entitlement:

(1) For an approved licensing or certification test as provided under §21.9665; or
(Authority: 38 U.S.C. 3315)

(2) For tutorial assistance as provided under §21.9685; or (Authority: 38 U.S.C.
3314)

(3) For the rural relocation benefit as provided under §21.9660; or (Authority: 38
U.S.C. 3318)

(4) For pursuit of a course or courses when the individual:
(i) Had to discontinue the course or courses as a result of being ordered to:
(A) Active duty service under 10 U.S.C. 688, 12301(a), 12301(d),
12301(g), 12302, or 12304; or
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(B) A new duty location or assignment or to perform an increased
amount of work; and

(ii) Did not receive credit or lost training time for any portion of the period
of enrollment in the course or courses for which the eligible individual was pursuing to complete
his or her approved educational, professional, or vocational objective as a result of having to
discontinue pursuit. (Authority: 38 U.S.C. 3312(c))

(e) Interruption to conserve entitlement. An individual may not interrupt a certified period
of enrollment for the purpose of conserving entitlement. An institution of higher learning may
not certify a period of enrollment for a fractional part of the normal term, quarter, or semester if
the individual is enrolled for the entire term, quarter, or semester. VA will make a charge against
entitlement for the entire period of certified enrollment, if the individual is otherwise eligible for
educational assistance, except when educational assistance is interrupted for any of the following
conditions:

(1) Enrollment is terminated;

(2) The individual cancels his or her enrollment and does not negotiate a check or
receive a direct deposit for educational assistance provided under this chapter for any part of the
certified period of enrollment;

(3) The individual interrupts his or her enrollment at the end of any term, quarter,
or semester within a certified period of enrollment and does not negotiate a check or receive a
direct deposit for educational assistance provided under this chapter for the succeeding term,
quarter, or semester; or

(4) The individual requests interruption or cancellation for any break when a
school was closed during a certified period of enrollment, and VA continued payments under an
established policy based upon an Executive Order of the President or an emergency situation
regardless of whether or not the individual negotiated a check or received a direct deposit for
educational assistance provided under this chapter for any part of the certified enrollment period.
(Authority: 38 U.S.C. 3323(c))

() Overpayment cases. VA will make a charge against entitlement for an overpayment
only if the overpayment is discharged in bankruptcy, is waived and not recovered, or is
compromised.

(1) If the overpayment is discharged in bankruptcy or is waived and not recovered,
the charge against entitlement will be the appropriate rate for the elapsed period covered by the
overpayment (exclusive of interest, administrative costs of collection, court costs and marshal
fees).

(2) If the overpayment is compromised and the compromise offer is less than the

amount of interest, administrative costs of collection, court costs and marshal fees, the charge
against entitlement will be at the appropriate rate for the elapsed period covered by the
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overpayment (exclusive of interest, administrative costs of collection, court costs and marshal
fees).

(3) If the overpayment is compromised and the compromise offer is equal to or
greater than the amount of interest, administrative costs of collection, court costs and marshal
fees, the charge against entitlement will be determined by:

(i) Subtracting from the sum paid in the compromise offer the amount
attributable to interest, administrative costs of collection, court costs and marshal fees;

(ii) Subtracting the remaining amount of the overpayment balances as
determined in paragraph (f)(3)(i) of this section from the amount of the original overpayment
(exclusive of interest, administrative costs of collection, course costs and marshal fees);

(iii) Dividing the result obtained in paragraph (f)(3)(ii) of this section from
the amount of the original overpayment (exclusive of interest, administrative costs of collection,
court costs and marshal fees); and

(iv) Multiplying the percentage obtained in paragraph (f)(3)(iii) of this

section by the amount of entitlement otherwise chargeable for the period of the original
overpayment. (Authority: 38 U.S.C. 3034(a), 38 U.S.C. 3323(a), 3685)

Next Section is $§21.9570
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Transfer of Entitlement to Basic Educational Assistance to Dependents

§21.9570 Transfer of entitlement.

An individual entitled to educational assistance under 38 U.S.C. chapter 33 based on his
or her own active duty service, and who is approved by a service department to transfer
entitlement, may transfer up to a total of 36 months of his or her entitlement to a dependent (or
among dependents). A transferor may not transfer an amount of entitlement that is greater than
the entitlement he or she has available at the time of transfer.

(a) Application of sections in subpart P to individuals in receipt of transferred
entitlement. In addition to the rules in this section, the following sections apply to a dependent in
the same manner as they apply to the individual from whom entitlement was transferred.

(1) Definitions. Section 21.9505—Definitions. (Authority: 38 U.S.C. 3319)

(2) Claims and applications. Section 21.9510—Claims, VA’s duty to assist, and
time limits. (Authority: 38 U.S.C. 3319)

(3) Eligibility.

(i) Section 21.9530—Eligibility time limit, paragraphs (d) and (e) only;
and

(i) Section 21.9535-—Extended period of eligibility, except that
extensions to dependents are subject to the transferor’s right to
revoke or modify transfer at any time and that VA may only extend
a child’s ending date to the date the child attains age 26.
(Authority: 38 U.S.C. 3319)

(4) Entitlement.

(1) Section 21.9550—Entitlement;
(i1) Section 21.9555—Entitlement to supplemental educational assistance;
(iii) Section 21.9560—Entitlement charges. (Authority: 38 U.S.C. 3319)

(5) Counseling.

(i) Section 21.9580—Counseling;

(i1) Section 21.9585—Travel expenses. (Authority: 38 U.S.C. 3319)
(6) Approved programs of education and courses.

(i) Section 21.9590—Approved programs of education and courses;
(i1) Section 21.9600—Overcharges. (Authority: 38 U.S.C. 3319)

(No. 82 8/5/09)



21.9570-2 §21.9570—Transfer of entitlement 21.9570-2

(7) Payments—Educational assistance.

(1) Section 21.9620—Educational assistance;

(i1) Section 21.9625—Beginning dates, except for paragraphs (e) and (h);

(1i1) Section 21.9630—Suspension or discontinuance of payments;

(iv) Section 21.9635—Discontinuance dates, except for paragraphs (n) and
(0);

(v) Section 21.9640—Rates of payment of educational assistance;

(vi) Section 21.9650—Increase in educational assistance;

(vii) Section 21.9655—Rates of supplemental educational assistance;

(viii) Section 21.9660—Rural relocation benefit;

(ix) Section 21.9665—Reimbursement for licensing or certification tests;

(x) Section 21.9670—Work-study allowance;

(xi) Section 21.9675—Conditions that result in reduced rates or no
payment;

(xi1) Section 21.9680—Certifications and release of payments;

(xiii) Section 21.9685—Tutorial assistance;

(xiv) Section 21.9690—Nonduplication of educational assistance;

(xv) Section 21.9695-—~Overpayments, except that the dependent and
transferor are jointly and severally liable for any amount of
overpayment of educational assistance to the dependent; and
(Authority: 38 U.S.C. 3319)

(xvi) Section 21.9700—Yellow Ribbon Program. (Authority: 38 U.S.C.
3317)

(8) Pursuit of courses.

(1) Section 21.9710—Pursuit;

(i1) Section 21.9715—Advance payment certification;

(ii1) Section 21.9720—~Certification of enrollment;

(1v) Section 21.9725—Progress and conduct;

(v) Section 21.9735-—Other required reports;

(vi) Section 21.9740—False, late, or missing reports; and

(vii) Section 21.9745—Reporting fee. (Authority: 38 U.S.C. 3319)

(9) Course assessment. Section 21.9750—Course measurement. (Authority: 38
U.S.C. 3319)

(10) Administrative. Section 21.9770-—Administrative. (Authority: 38 U.S.C.
3319)

(b) Eligible dependents.

(1) An individual transferring entitlement under this section may transfer
entitlement to:

(1) The individual’s spouse;
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(i1) One or more of the individual’s children; or

(iii) A combination of the individuals referred to in paragraphs (b)(1)(i)
and (i1) of this section.

(2) A spouse must meet the definition of spouse in §3.50(a) of this chapter at the
time of transfer.

(3) A child must meet the definition of child in §3.57 of this chapter at the time of
tlansfer The transferor must make the required designation shown in §21.9570(d)(1) before the
child attains the age of 23.

(4) A stepchild, who meets VA’s definition of child in §3.57 of this chapter at the
time of transfer and who is temporarily not living with the transferor, remains a member of the
transferor’s household if the actions and intentions of the stepchild and transferor establish that
normal family ties have been maintained during the temporary absence. (Authority: 38 U.S.C.
3319)

(¢) Timeframe during which an individual may transfer entitlement. An individual
approved by his or her military department to transfer entitlement may do so at any time while
serving as a member of the Armed Forces, subject to the transferor’s 15-year period of eligibility
as provided in §21.9530. (Authority: 38 U.S.C. 3319)

(d) Designating dependents, designating the amount to transfer; and period of transfer.

(1) An individual transferring entitlement under this section must:

(i) Designate the dependent or dependents to whom such entitlement is
being transferred;

(i1) Designate the number of months of entitlement to be transferred to
each dependent; and

(iii) Specify the beginning date and ending date of the period for which the
transfer is effective for each dependent.

(2) VA will accept the transferor’s designations as shown on any document signed
by the transferor that shows the information required in paragraphs (d)(1)(i) through (d)(1)(iii) of
this section. (Authority: 38 U.S.C. 3319)

(e) Maximum months of entitlement transferable.

(1) The maximum amount of entitlement a transferor may transfer is the lesser of:

(1) Thirty-six months of his or her entitlement; or
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(i) The maximum amount authorized by the Secretary of the military
department concerned; or

(iii) The amount of entitlement he or she has available at the time of
transfer.

(2) The transferor may transfer up to the maximum amount of transferable
entitlement:

(i) To one dependent; or

(i1) Divided among his or her designated dependents in any manner he or
she chooses. (Authority: 38 U.S.C. 3319)

(f) Revocation of transferred entitlement.

(1) A transferor may revoke any unused portion of transferred entitlement at any
time by submitting a written notice to both the Secretary of Veterans Affairs and thc Secretary of
the military department concerned that initially approved the transfer of entitlement. VA will
accept a copy of the written notice addressed to the military department as sufficient written
notification to VA.

(2) The revocation will be effective the later of:

(i) The date VA receives the notice of revocation; or

(i) The date the military department concerned receives the notice of
revocation. (Authority: 38 U.S.C. 3319)

(g) Modifying a transfer of entitlement.

(1) A transferor may modify the designations he or she made under paragraph (d)
of this section at any time. Any modification made will apply only with respect to unused
transferred entitlement. The transferor must submit a written notice to both the Secretary of
Veterans Affairs and the Secretary of the military department concerned that initially approved
the transfer of entitlement. VA will accept a copy of the written notice addressed to the military
department as sufficient written notification to VA.

(2) The modification will be effective the later of:

(i) The date VA receives the notice of modification; or

(ii) The date the military department concerned receives the notice of
modification. (Authority: 38 U.S.C. 3319)
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(h) Prohibition on treatment of transferred entitlement as marital property. Entitlement
transferred under this section may not be treated as marital property, or the asset of a marital
estate, subject to division in a divorce or other civil proceeding. (Authority: 38 U.S.C. 3319)

(i) Entitlement charge to transferor. VA will reduce the transferor’s entitlement at the
rate of 1 month of entitlement for each month of transferred entitlement used by a dependent or
dependents. (Authority: 38 U.S.C. 3319)

(j) Secondary school diploma (or equivalency certificate). Children who have reached age
18 and spouses may use transferred entitlement to pursue and complete the requirements of a
secondary school diploma (or equivalency certificate). (Authority: 38 U.S.C. 3319)

(k) Rate of payment of educational assistance. VA will apply the rules in §21.9640 (and
§§21.9650 and 21.9655 when applicable) to determine the educational assistance rate that would
apply to the transferor. VA will pay the dependent and/or the dependent’s institution of higher
learning (or school, educational institution, or institution as defined in §21.4200(a) if the
dependent is using transferred entitlement to pursue and complete the requirements of a
secondary school diploma or equivalency certificate) the amounts of educational assistance
payable under 38 U.S.C. chapter 33 in the same manner and at the same rate as if the transferor
were enrolled in the dependent’s program of education, except that VA will:

(1) Disregard the fact that either the transferor or the dependent child is (or both
are) on active duty, and pay the veteran rate to a dependent child,;

(2) Pay the veteran rate to a surviving spouse; and

(3) Proportionally adjust the payment amounts, other than the book stipend, a
dependent would otherwise receive under §21.9640 if the dependent’s months of entitlement will
exhaust during the certified enrollment period, by:

(i) Determining the amount of established charges the dependent would
otherwise be eligible to receive for the entire enrollment period, then dividing this amount by the
number of days in the dependent’s quarter, semester, or term, as applicable, to determine the
dependent’s daily rate, then determining the actual amount of established charges to be paid by
multiplying the dependent’s daily rate by his or her remaining months and days of entitlement to
educational assistance as provided under §21.9570; and

(ii) Discontinuing the dependent’s monthly housing allowance effective as
of the date the dependent’s months and days of entitlement exhausts. (Authority: 38 U.S.C.
3319)

(1) Transferor fails to complete required service contract that afforded participation in
the transferability program.

(1) Dependents are not eligible for transferred entitlement if the transferor fails to

complete the amount of service he or she agreed to serve in the Armed Forces in order to
participate in the transferability program, unless:
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(i) The transferor did not complete the service due to:
(A) His or her death;

(B) A medical condition that preexisted such service on active duty
and that the Secretary of the military department concerned determines is not service-connected;

(C) A hardship, as determined by the Secretary of the military
concerned; or

(D) A physical or mental condition that was not characterized as a
disability and did not result from the individual’s own willful misconduct but interfered with the
individual’s performance of duty, as determined by the Secretary of the military department
concerned; or

(i1) The transferor is considered to have completed his or her service
agreement as a result of being discharged for:

(A) A disability; or
(B) A reduction in force.

(2) VA will treat all payments of educational assistance to dependents as
overpayments if the transferor does not complete the required service unless the transferor does
not complete the required service due to one of the reasons stated in paragraph (1)(1)(1) of this
section or the transferor was not discharged for one of the reasons stated in paragraph (1)(1)(i1) of
this section. (Authority: 38 U.S.C. 3034(a), 3311(c)(4), 3319)

(m) Dependent is eligible for educational assistance under this section and is eligible for
educational assistance under 38 U.S.C. chapter 33 based on his or her own service. Dependents
who are eligible for payment of educational assistance through transferred entitlement and are
eligible for payment under 38 U.S.C. chapter 33 based on their own active service:

(1) May receive educational assistance payable under this section and educational
assistance payable based on their own active duty service for the same course; and

(2) Are not subject to the 48 months limit on training provided for in §21.4020
when combining transferred entitlement with their own entitlement earned under 38 U.S.C.
chapter 33 as long as the only educational assistance paid is under 38 U.S.C. chapter 33. If the
dependent is awarded educational assistance under another program listed in §21.4020 (other
than 38 U.S.C. chapter 33), the 48 months limit on training will apply. (Authority: 38 U.S.C.
3034(a), 3319, 3322, 3323(a), 3695)

Next Section is §21.9580
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Counseling

§21.9580 Counseling.

An individual may receive counseling from VA before beginning training and during
training. VA will apply the provisions of §21.7100 to beneficiaries under 38 U.S.C. chapter 33 in
the same manner as they are applied to individuals under 38 U.S.C. chapter 30. (Authority: 38
U.S.C. 3034(a), 3323(a), 3697A)

Next Section is $21.9585
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§21.9585 Travel expenses.

VA will not pay for any costs of travel to and from the place of counseling regardless of
whether the individual requests educational and vocational counseling or whether the counseling
is required. (Authority: 38 U.S.C. 111, 3323(c))

Next Section is $21.9590
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Approved Programs of Education and Courses

§21.9590 Approved programs of education and courses.

(a) Payments of educational assistance are based on pursuit of a program of education. In
order to receive educational assistance under 38 U.S.C. chapter 33, an eligible individual must:

(1) Be pursuing an approved program of education;

(2) Be pursuing refresher, remedial, or deficiency courses as these courses are
defined in §21.7020(b);

(3) Be pursuing other preparatory or special education or training courses
necessary to enable the individual to pursue an approved program of education;

(4) Have taken an approved licensing or certification test, for which he or she is
requesting reimbursement; or

(5) Be an individual who has taken a course for which the individual received
tuition assistance provided under a program administered by the Secretary of a military
department under 10 U.S.C. 2007(a) or (c), for which the individual is requesting educational
assistance for the amount of established charges not covered by military tuition assistance.
(Authority: 38 U.S.C. 3313, 3323(a), 3689)

(b) Approval of the selected program of education. Subject to paragraph (a), VA will
approve a program of education under 38 U.S.C. chapter 33 selected by the individual if:

(1) The program meets the definition of a program of education in §21.9505;

(2) Except for a program consisting of a licensing or certification test, the program
has an educational, vocational, or professional objective as described in §21.7020(b)(13) or (22);

(3) The courses, subjects, or licensing or certification tests in the program are
approved for VA training; and

(4) Except for a program consisting of a licensing or certification test designed to
help the individual maintain employment in a vocation or profession, the individual is not already
qualified for the objective of the program. (Authority: 38 U.S.C. 3034(a), 3323(a), 3471, 3689)

(c) Change of program. In determining whether an individual may change his or her
selected program of education, VA will apply the provisions of §21.4234,

(d) Programs not authorized under 38 U.S.C. chapter 33. If an individual elected to

receive benefits under 38 U.S.C. chapter 33 by relinquishing eligibility under 38 U.S.C. chapter
30, or 10 U.S.C. chapter 1606 or 1607, and the eligible individual requests educational assistance
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for a program of education that is not authorized to be available to the individual under the
provisions of 38 U.S.C. chapter 33, but is available under the chapter the individual relinquished,
VA will provide educational assistance at the rate payable under the provisions of the
relinquished chapter to the eligible individual for pursuit of any program of education that meets
the approval criteria under:

(1) 38 U.S.C. chapter 30, if the individual was eligible under that chapter;

(2) 10 U.S.C. chapter 1606, if the individual was eligible under that chapter; or

(3) 10 U.S.C. chapter 1607, if the individual was eligible under that chapter.
(Authority: Pub. L. 110-252, 122 Stat. 2377)

Next Section is $21.9600
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§21.9600 Overcharges.

(a) Overcharges by educational institutions may result in the disapproval of enrollments.
VA may disapprove an institution of higher learning for further enrollments if the institution of
higher learning charges an individual, or receives from an individual, an amount for tuition and
fees that exceeds the established charges that the institution of higher learning requires from
similarly circumstanced individuals enrolled in the same course. (Authority: 38 U.S.C. 3034(a),
3323(a), 3690(a))

(b) Overcharges by organizations or entities offering licensing or certification tests may
result in disapproval of tests. VA may disapprove an organization or entity offering a licensing or
certification test when the organization or entity offering the test charges an individual, or
receives from an individual, an amount for fees that exceeds the established fees that the
organization or entity requires from similarly circumstanced individuals taking the same test.
(Authority: 38 U.S.C. 3034(a), 3323(a), 3689(d), 3690(a))

Next Section is $21.9620
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Payments—Educational Assistance

§21.9620 KEducational assistance.

VA will pay educational assistance for an eligible individual’s pursuit of an approved
program of education. The eligible individual and/or the individual’s educational institution will
receive payment amounts in accordance with the formulas listed in §21.9640. The maximum
amounts of tuition and fees payable for the upcoming academic year under 38 U.S.C. chapter 33
will be published in the “Notices” section of the Federal Register by the first of August of each
calendar year. The maximum amounts payable may also be obtained by visiting the GI Bill Web
site at http.//www.gibill.va.gov or by calling VA’s customer service department toll-free at 1-
888-442-4551. The maximum amounts payable, as published, will be effective for each term,
quarter, or semester that begins during the academic year. (Authority: 38 U.S.C. 3313, 3314,
3315, 3316, 3317)

Next Section is §21.9625
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§21.9625 Beginning dates.

VA will determine the beginning date of an award or increased award of educational
assistance under this section, but in no case will the beginning date be earlier than August 1,
2009. When more than one paragraph in this section applies, VA will award educational
assistance using the latest of the applicable beginning dates. (Authority: 38 U.S.C. 3313, 3316,
3323(a), 5110, 5111, 5113)

(a) Entrance or reentrance including change of program or institution of higher learning.
When an eligible individual enters or reenters into training (including a reentrance following a
change of program or institution of higher learning), the beginning date of his or her award of
educational assistance will be determined as follows:

(1) For other than a licensing or certification test.

(1) If the award is an award for the first period of enrollment for which the
eligible individual began pursuing his or her program of education, the beginning date will be the
latest of:

(A) The date the institution of higher learning certifies under
paragraph (b) or (c) of this section;

(B) One year before the date of claim as determined by
§21.1029(b);

(C) The effective date of the approval of the program of education;
or

(D) One year before the date VA receives approval notice for the
program of education.

(i1) If the award is an award for a second or subsequent period of
enrollment for which the eligible individual is pursuing a program of education, the effective date
of the award will be the latest of:

(A) The date the institution of higher learning certifies under
paragraph (b) or (c) of this section;

(B) The effective date of the approval of the program of education;
or

(C) One year before the date VA receives the approval notice for
the program of education. (Authority: 38 U.S.C. 3034(a),
3313, 3316, 3323(a), 3672, 5103)

(2) For a licensing or certification test. VA will award educational assistance for
the cost of a licensing or certification test only when the eligible individual takes such test on or
after August 1, 2009:

(1) While the test is approved under 38 U.S.C. chapter 36;
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(i) While the individual is eligible for educational assistance under this
subpart; and

(iii) No more than one year before the date VA receives a claim for
reimbursement of the cost of the test. (Authority: 38 U.S.C. 3034(a), 3315, 3323(a), 3452(b),
3689)

(b) Certification for program of education that leads to a standard college degree.

(1) When the individual enrolls in a course offered by independent study or
distance learning, the beginning date of the award or increased award of educational assistance
will be the date the eligible individual begins pursuit of the course according to the regularly
established practices of the institution of higher learning.

(2) When the individual enrolls in a resident course, the beginning date of the
award or increased award of educational assistance will be the first scheduled date of classes for

the term, quarter, or semester in which the eligible individual is enrolled, except as provided in
paragraphs (b)(3), (b)(4), and (b)(5) of this section.

(3) When the individual enrolls in a resident course whose first scheduled class
begins after the calendar week when, according to the school’s academic calendar, classes are
scheduled to begin for the term, quarter, or semester, the beginning date of the award or
increased award of educational assistance allowance will be the actual date of the first class
scheduled for that particular course.

(4) When the individual enrolls in a resident course, the beginning date of the
award will be the date of reporting provided that:

(i) The published standards of the school require the eligible individual to
register before reporting; and

(ii) The published standards of the school require the eligible individual to
report no more than 14 days before the first scheduled date of classes for the term, quarter, or
semester for which the eligible individual has registered.

(5) When the eligible individual enrolls in a resident course and the first day of
classes is more than 14 days after the date of registration, the beginning date of the award or
increased award of educational assistance will be the first day of classes. (Authority: 38 U.S.C.
3313, 3316, 3323)

(c) Certification for program of education that does not lead to a standard college
degree.

(1) When an eligible individual enrolls at an institution of higher learning for a
program of education that is offered in residence but that does not lead to a standard college
degree, the beginning date of the award of educational assistance will be as stated in paragraph
(b) of this section. (Authority: 38 U.S.C. 3313(b), 3323)
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(2) When an eligible individual enrolls at an institution of higher learning for a
program of education that is offered by correspondence, the beginning date of the award of
educational assistance will be the later of:

(i) The date the first lesson was sent, or

(ii) The date of affirmance (as defined in §21.7020(b)(36)). (Authority: 38
U.S.C. 3313, 3316, 3323)

(d) Liberalizing laws and VA issues. When a liberalizing law or VA issue affects the
beginning date of an eligible individual’s award of educational assistance, the beginning date will
be adjusted in accordance with the facts found, but not earlier than the effective date of the act or
administrative issue. (Authority: 38 U.S.C. 3323(c), 5113)

(e) Correction of military records. As determined in §21.9530, the eligibility of a veteran
may arise because the nature of the veteran’s discharge or release is changed by appropriate
military authority. In these cases, the beginning date of the veteran’s educational assistance will
be in accordance with facts found, but not earlier than the date the nature of the discharge or
release was changed. (Authority: 38 U.S.C.3323(c))

() Individuals in a penal institution. If an eligible individual is not receiving, or is
receiving a reduced rate, of educational assistance under §21.9675 (based on incarceration in a
Federal, State, local, or other penal institution or correctional facility due to a felony conviction),
the rate will be increased or assistance will begin effective the earlier of the following:

(1) The date the tuition and fees are no longer being paid under a Federal (other
than one administered by VA), State, or local program; or

(2) The date the individual is released {rom the penal institution or correctional
facility. (Authority: 38 U.S.C. 3034(a), 3323(a), 3482(g))

(g) Increase (“kicker”) based on critical skills or specialty. If an eligible individual is
entitled to an increase (“kicker”) in the monthly rate of educational assistance under 38 U.S.C.
3316, the effective date of that increase (‘kicker”) will be the later of:

(1) The beginning date of an eligible individual’s award as determined by
paragraphs (a) through (e) of this section; or

(2) The first date on which the eligible individual is entitled to the increase
(“kicker”) as determined by the Secretary of the military department concerned. (Authority: 10
U.S.C. 16131(1); 38 U.S.C. 3015(d), 3316(a))

(h) Increase in percentage of maximum amount payable based on length of active duty
service requirements. If an eligible individual is entitled to an increase in the percentage of the
maximum amount of educational assistance payable as a result of meeting additional length of
active duty service requirements, the effective date of that increase will be the later of:
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(1) The beginning date of the eligible individual’s award as determined by
paragraphs (a) through (e) of this section; or

(2) The first day of the term, quarter, or semester following the term, quarter, or
semester in which the eligible individual becomes entitled to an increase in the percentage of the
maximum amount payable. (Authority: 38 U.S.C. 3311, 3313)

(1) Spouse eligible for transferred entitlement. If a spouse is eligible for transferred
entitlement under §21.9570, the beginning date of the award of educational assistance will be no

earlier than the latest of the following dates:

(1) The date the Secretary of the military department concerned approves the
transferor to transfer entitlement;

(2) The date the transferor completes 6 years of service in the Armed Forces;
(3) The date the transferor specified in his or her designation of transfer; or

(4) The date the spouse first meets the definition of spouse in §3.50(a) of this
chapter. (Authority: 38 U.S.C. 3319)

(3) Child eligible for transferred entitlement. If a child is eligible for transferred
entitlement under §21.9570, the beginning date of the award of educational assistance will be no

earlier than the latest of the following dates:

(1) The date the Secretary of the service department concerned approves the
transferor to transfer entitlement;

(2) The date the transferor completes 10 years of service in the Armed Forces;

(3) The date the transferor specified in his or her designation of transfer;

(4) The date the child first meets the definition of child in §3.57 of this chapter; or
(5) Either:

(i) The date the child completes the requirements of a secondary school
diploma (or equivalency certificate); or

(ii) The date the child attains age 18. (Authority: 38 U.S.C. 3319)

(k) Change in active duty status. If an individual is released or discharged from active
duty during a certified period of enrollment, VA will begin paying:
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(1) Tuition and fees using the provisions of §21.9640(b) or (c), whichever is
applicable, effective the first day of the enrollment period following the enrollment period during
which the individual was discharged;

(2) The monthly housing allowance beginning the 1st day of the month following
the date the individual was discharged; and

(3) The book stipend beginning the first day of the enrollment period following
the enrollment period during which the individual was discharged.

(1) Election to receive benefits under 38 U.S.C. chapter 33. If an individual makes an
election to receive benefits under 38 U.S.C. chapter 33 in lieu of benefits under 10 U.S.C.
chapter 106a, 1606, or 1607, or 38 U.S.C. chapter 30 in accordance with 38 CFR 21.9520(c), VA
will begin paying benefits under 38 U.S.C. chapter 33 effective the later of the following:

(1) August 1, 2009;

(2) The date the individual became eligible for educational assistance under 38
U.S.C. chapter 33;

(3) One year before the date the valid election request was received; or

(4) The effective date of the election as requested by the claimant.

Next Section is §21.9630
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§21.9630 Suspension or discontinuance of payments.

VA may suspend or discontinue payment of educational assistance in accordance with
§§21.4210 through 21.4216. (Authority: 38 U.S.C. 3034(a), 3323(a), 3690)

Next Section is $21.9635
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§21.9635 Discontinuance dates.

The effective date of a reduction or discontinuance of educational assistance will be as
stated in this section. If more than one type of reduction or discontinuance is involved, VA will
reduce or discontinue educational assistance using the earliest of the applicable dates.

(a) Death of eligible individual.

(1) If the eligible individual receives a lump sum payment under
§21.9640(b)(1)(iii), (b)(2)(iii), (c)(1)(ii), or (c)(2)(i1) and dies before the end of the period
covered by the lump sum payment, the discontinuance date of educational assistance for the
purpose of that lump sum payment will be the last date of the period covered by the lump sum
payment.

(2) If the institution of higher learning receives a lump sum payment for
established charges on behalf of an eligible individual and the individual dies before the end of
the period covered by the lump sum payment, the discontinuance date for the purpose of that
lump sum payment will be the last date of the period covered by the lump sum payment. The
institution of higher learning will be required to return to VA any portion of the established
charges paid by VA that would normally be refunded to a similarly circumstanced individual
according to the regularly established practices of the institution of higher learning.

(3) If the eligible individual receives an advance payment of the monthly housing
allowance pursuant to §21.9680(b)(2) and dies before the period covered by the advance payment
ends, the discontinuance date of educational assistance shall be the last date of the period covered
by the advance payment.

(4) For all other payments, if the eligible individual dies while pursuing a program
of education, the discontinuance date of educational assistance will be the end of the month
during which the individual last attended. (Authority: 38 U.S.C. 3034(a), 3323(a), 3680(d),
3680(e))

(b) First instance of withdrawal of course. In the first instance of a withdrawal from a
course or courses for which the eligible individual received educational assistance, VA will
consider mitigating circumstances to exist with respect to the withdrawal of a course or courses
totaling no more than six semester hours or the equivalent. In determining whether a withdrawal
is the first instance of withdrawal, VA will not consider a course or courses dropped during an
institution of higher learning’s drop-add period in accordance with §21.4200(1). If mitigating
circumstances are considered to exist in accordance with this paragraph, VA will terminate or
reduce educational assistance effective the end of the month during which the withdrawal
occurred. (Authority: 38 U.S.C. 3034(a), 3323(a), 3680(a)(1))

(c) Withdrawal or unsatisfactory completion of all courses.
(1) If the eligible individual, for reasons other than being called or ordered to

active duty service, withdraws from all courses or receives all nonpunitive grades and, in either
case, there are no mitigating circumstances, VA will terminate educational assistance effective
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the first date of the term in which the withdrawal occurs or the first date of the term for which
nonpunitive grades are assigned.

(2) If the eligible individual withdraws from all courses with mitigating
circumstances or withdraws from all courses for which a punitive grade is or will be assigned,
VA will terminate educational assistance for:

(1) Residence training effective the last date of attendance; and

(11) Independent study or distance learning effective on the official date of
change in status under the practices of the institution of higher learning.

(3) When an eligible individual withdraws from an approved correspondence
course offered by an institution of higher learning, VA will terminate educational assistance
effective the date the last lesson was serviced. (Authority: 38 U.S.C. 3323, 3680(a))

(d) Reduction in the rate of pursuit of a program of education. If the eligible individual
reduces the rate of pursuit by withdrawing from one or more courses in a program of education
but continues training in one or more courses, VA will apply the provisions of this paragraph.

(1) If the reduction in the rate of pursuit occurs other than on the first date of the
term, VA will reduce the eligible individual’s educational assistance effective the end of the
month during which the reduction occurred when the circumstances in either paragraphs (d)(1)(1)

or (d)(1)(i1) apply:

(i) A nonpunitive grade is assigned for the course from which the eligible
individual withdraws and the withdrawal occurs with mitigating circumstances.

(i) A punitive grade is assigned for the course from which the eligible
individual withdraws.

(2) VA will reduce educational assistance effective the first date of the enrollment
in which the reduction occurs when:

(1) The reduction occurs on the first date of the term; or

(i1) A nonpunitive grade is assigned for the course from which the eligible
individual withdraws, and:

(A) The eligible individual does not withdraw because he or she is
called to active duty service, or in the case of an individual
serving on active duty, he or she is not ordered to a new
duty location or assignment, or is not ordered to perform an
increased amount of work, and

(B) The withdrawal occurs without mitigating circumstances.
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(3) An eligible individual enrolled in several courses within a program of
education, who reduces his or her rate of pursuit by completing one or more of the courses while
continuing training in others, may receive an interval payment based on the total number of
enrolled courses he or she completed if the requirements of §21.9680(b)(5) are met. If those
requirements are not met, VA will reduce the eligible individual’s educational assistance
effective the end of the month during which the individual completed each course (or courses).
(Authority: 38 U.S.C. 3034(a), 3323(a), 3680(a))

(e) End of course or period of enrollment. If an eligible individual’s course or period of
enrollment ends, the effective date of reduction or discontinuance of the individual’s award of
educational assistance will be the ending date of the course or period of enrollment as certified by
the institution of higher learning. (Authority: 38 U.S.C. 3034(a), 3323(a), 3680(a))

(f) Nonpunitive grade.

(1) If an eligible individual does not officially withdraw from a particular course
and the individual receives a nonpunitive grade for that course, VA will reduce the individual’s
educational assistance effective the first date of enrollment for the term in which the grade
applies unless mitigating circumstances are found.

(2) If an eligible individual does not officially withdraw from a particular course
and the individual receives a nonpunitive grade for that course, VA will reduce the individual’s
educational assistance effective the end of the month during which the student last attended when
mitigating circumstances are found.

(3) If an eligible individual receives an incomplete grade for a course or courses,
VA will delay creating an overpayment for such course or courses to allow the individual an
opportunity to complete the course or courses. However, if the incomplete grade is not replaced
with a punitive grade, VA will reduce the individual’s educational assistance in accordance with
paragraph (£)(1) or (2) of this section effective the earliest of:

(i) The last date permitted by the IHL to complete the course;
(i1) The date the THL permanently assigns a nonpunitive grade;

(iii) One year from the date the incomplete grade was assigned.
(Authority: 38 U.S.C. 3034(a), 3323(a), 3680)

(g) Discontinued by VA. If VA discontinues payment to an eligible individual following
procedures stated in §21.4210(d) and (g), the discontinuance date of payment of educational
assistance will be:

(1) The date the Director of the VA Regional Processing Office of jurisdiction

first suspended payments provided in §21.4210, if the discontinuance was preceded by
suspension; or
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(2) The end of the month during which VA made the decision to discontinue
payments under §21.9630 or §21.4210(d) and (g), if the Director of the VA Regional Processing
Office of jurisdiction did not suspend payments before the discontinuance. (Authority: 38 U.S.C.
3034(a), 3323(a), 3690)

(h) Disapproved by State approving agency. If a State approving agency disapproves a
program of education in which an eligible individual is enrolled, the discontinuance date of
payment of educational assistance will be:

(1) The date the Director of the VA Regional Processing Office of jurisdiction
first suspended payments provided in §21.4210 if disapproval was preceded by such a
suspension; or

(2) The end of the month in which the disapproval is effective or VA receives
notice of the disapproval, whichever is later, provided the Director of the VA Regional
Processing Office of jurisdiction did not suspend payments before the disapproval. (Authority:
38 U.S.C. 3034(a), 3323(a), 3672(a), 3690)

(1) Disapproval by VA. If VA disapproves a program of education in which an eligible
individual is enrolled, the discontinuance date of educational assistance will be:

(1) The date the Director of the VA Regional Processing Office of jurisdiction
first suspended payments, as provided in §21.4210, if such suspension preceded the disapproval;
or

(2) The end of the month in which the disapproval occurred, provided that the
Director of the VA Regional Processing Office of jurisdiction did not suspend payments before
the disapproval. (Authority: 38 U.S.C. 3034(a), 3323(a), 3671(b), 3672(a), 3690)

(1) Unsatisfactory progress. 1f an eligible individual’s progress is unsatisfactory, his or
her educational assistance will be discontinued effective the earlier of the following:

(1) The end of the month during which the institution of higher learning
discontinues the eligible individual’s enrollment; or

(2) The end of the month during which the eligible individual’s progress becomes
unsatisfactory according to the institution of higher learning’s regularly established standards of
progress, conduct, or attendance. (Authority: 38 U.S.C. 3034(a), 3323(a), 3474)

(k) False or misleading statements. Payments may not be based on false or misleading
statements, claims, or reports. If educational assistance is paid as the result of an individual
submitting false or misleading statements, claims, or reports, VA will apply the provisions of
§21.4006 and 21.4007 in the same manner as they apply to veterans under 38 U.S.C. chapter 30.
(Authority: 38 U.S.C 3034(a), 3323(a), 3690)

(1) Conflicting interests (not waived). If a conflict of interest exists between an officer or
employee of VA and an institution of higher learning, or an officer or employee of a State
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approving agency and an institution of higher learning, as provided in §21.4005, and VA does
not grant a waiver, the discontinuance date of educational assistance will be 30 days after the
date of the letter notifying the eligible individual of the conflicting interests. (Authority: 38
U.S.C. 3034(a), 3323(a), 3683)

(m) Incarceration in prison or other penal institution due to conviction of a felony.

(1) The provisions of this paragraph apply to an eligible individual whose
educational assistance must be discontinued or who becomes restricted to payment of educational
assistance at a reduced rate under §21.9675(c) (based on incarceration in a Federal, State, local,
or other penal institution or correctional facility due to a felony conviction).

(2) The reduced rate or discontinuance will be effective the latest of the following:
(i) The first day of the enrollment period for which all or part of the
eligible individual’s tuition and fees were paid by a Federal (other than one administered by VA),

State, or local program;

(i1) The first day of the enrollment period in which the eligible individual
is incarcerated in a Federal, State, local, or other penal institution or correctional facility; or

(ii1)) The beginning date of the award as determined by §21.9625.
(Authority: 38 U.S.C. 3034(a), 3323(a), 3482(g))

(n) Reduction or termination due to active duty status.
(1) The discontinuance date for an eligible individual who reduces or terminates
training as a result of being called or ordered to serve on active duty under section 688, 12301(a),
12301(d), 12301(g), 12302, or 12304 of title 10, U.S.C,, or in the case of an individual serving
on active duty, being ordered to a new duty location or assignment or to perform an increased
amount of work is:

(i) For established charges, the last date of the certified enrollment period,

(ii) For the monthly housing allowance, the end of the month during which
the reduction or withdrawal occurred, and

(iii) For the “book stipend”, the last date of the period covered by the book
stipend payment.

(2) This reduction does not apply to brief periods of active duty for training if the
institution of higher learning permits absence for active duty for training without considering the

individual’s pursuit of a program of education to be interrupted. (Authority: 38 U.S.C. 3313(e))

(0) Exhaustion of entitlement.
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(1) If an individual enrolled in an institution of higher learning that regularly
operates on the quarter or semester system exhausts his or her entitlement under 38 U.S.C.
chapter 33, the effective discontinuance date will be the last day of the quarter or semester in
which the entitlement is exhausted.

(2) If an individual enrolled in an institution of higher learning that does not
regularly operate on the quarter or semester system exhausts his or her entitlement under 38
U.S.C. chapter 33 after the individual has completed more than half of the course, the ending
date will be the earlier of the following:

(1) The last day of the course, or
(11) 12 weeks from the day the entitlement is exhausted.

(3) If an individual enrolled in an institution of higher learning that does not
regularly operate on the quarter or semester system exhausts his or her entitlement under 38
U.S.C. chapter 33 before the individual has completed more than half of the course, the effective
ending date will be the date the entitlement was exhausted. (Authority: 38 U.S.C. 3031(f), 3312,
3321)

(p) End of period of eligibility. If an eligible individual is enrolled in an institution of
higher learning on the date of expiration of his or her period of eligibility as determined under
§21.9530, the effective ending date will be the day preceding the end of the period of eligibility.
(Authority: 38 U.S.C. 3321)

(q) Required verifications not received after certification of enrollment.

(1) If VA does not receive the required verification of attendance in a timely
manner for an eligible individual enrolled in a course or courses at an institution of higher
learning in a program of education not leading to a standard college degree, VA will terminate
payments effective the last date of the last period for which verification of the eligible
individual’s attendance was received. If VA later receives the verification, VA will make any
adjustment on the basis of the facts found.

(2) If VA does not receive verification of enrollment within 60 days of the first
day of the term, quarter, semester, or course for which the advance payment was made, VA will
determine the actual facts and make an adjustment, if required. If the eligible individual failed to
enroll, VA will terminate the award of educational assistance effective the beginning date of the
enrollment period. (Authority: 38 U.S.C. 3034(a), 3323(a), 3680)

(v) Administrative or payee error.
(1) When an administrative error or error in judgment by VA, the Department of
Defense, or the Department of Homeland Security with respect to the Coast Guard when it is not

operating as a service in the Navy, is the sole cause of an erroneous award, the award will be
reduced or terminated effective the date of last payment.
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(2) When a payee receives an erroneous award of educational assistance as the
result of providing false information or withholding information necessary to determine
eligibility to the award, the effective date of the reduction or discontinuance will be the effective
date of the award, or the day before the act, whichever is later. The date of the reduction or
discontinuance will not be before the last date on which the individual was entitled to payment of
educational assistance. (Authority: 38 U.S.C. 3323(c), 5112(b), 5113)

(s) Forfeiture for fraud. If an eligible individual must forfeit his or her educational
assistance due to fraud, the ending date of payment of educational assistance will be the later of:

(1) The effective date of the award; or

(2) The day before the date of the fraudulent act. (Authority: 38 U.S.C. 3323(c),
5112, 6103)

(t) Forfeiture for treasonable acts or subversive activities. If an eligible individual must
forfeit his or her educational assistance due to treasonable acts or subversive activities, the
ending date of payment of educational assistance will be the later of:

(1) The effective date of the award; or

(2) The day before the date the individual committed the treasonable act or
subversive activities for which the individual was convicted. (Authority: 38 U.S.C. 3323(c),
6104, 6105)

(u) Change in law or VA issue or interpretation. If there is a change in the applicable law
or VA issue, or in VA’s application of the law or issue, VA will use the provisions of §3.114(b)
of this chapter to determine the ending date of the eligible individual’s educational assistance.
(Authority: 38 U.S.C. 3323(c), 5112, 5113)

(v) Reduction following the loss of increase (“kicker”) for Selected Reserve service. If an
eligible individual is entitled to an increase (“kicker”) in the monthly rate of educational
assistance due to service in the Selected Reserve and loses that entitlement, the effective date for
the reduction in the monthly rate payable is the date that the Secretary of the military department
concerned determines that the eligible individual is no longer eligible to the increase (“kicker”).
(Authority: 10 U.S.C. 16131; 38 U.S.C. 3316(a))

(W) Receipt of educational assistance allowance under another educational assistance
program. An individual in receipt of educational assistance under this chapter who is also
eligible for educational assistance under 10 U.S.C. chapter 106a, 1606, or 1607, or under 38
U.S.C. chapter 30, 31, 32, or 35, or the Hostage Relief Act of 1980, may choose to receive
educational assistance under another program. VA will terminate educational assistance under 38
U.S.C. chapter 33 effective the first day of the enrollment period during which the individual
requested to receive educational assistance under 10 U.S.C. chapter 106a, 1606, or 1607, or
under 38 U.S.C. chapter 30, 31, 32, or 35, or the Hostage Relief Act of 1980. (Authority: 38
U.S.C. 3322(a))
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(x) Independent study course loses accreditation. If the eligible individual is enrolled in a
course offered in whole or in part by independent study, and the course loses its accreditation (or
the institution of higher learning offering the course loses its accreditation), the date of reduction
or discontinuance will be the effective date of the withdrawal of accreditation by the accrediting
agency. (Authority: 38 U.S.C. 3034(a), 3323(a), 3676, 3680A(a))

(y) Dependent exhausts transferred entitlement. The ending date of an award of
educational assistance to a dependent who exhausts the entitlement transferred to him or her is
the date he or she exhausts the entitlement. (Authority: 38 U.S.C. 3319)

(z) Transferor revokes transfer of entitlement. If the transferor revokes a transfer of
unused entitlement, the date of discontinuance for the dependent’s entitlement is the effective
date of the revocation of transfer as determined under §21.9570. (Authority: 38 U.S.C. 3319)

(aa) Transferor fails to complete additional active duty service requirement. VA will
discontinue each award of educational assistance given to a dependent, effective the first date of
each such award when:

(1) The transferor fails to complete the additional active duty service requirement
that afforded him or her the opportunity to transfer entitlement of educational assistance; and

(2) The military department discharges the transferor for a reason other than one
of the reasons stated in §21.9570. (Authority: 38 U.S.C. 3319)

(bb) Other reasons for discontinuance. If an eligible individual’s educational assistance
must be discontinued for any reason other than those stated in paragraphs (a) through (aa) of this

section, VA will determine the ending date of educational assistance based on the facts found.
(Authority: 38 U.S.C. 3323(c), 5112(a), 5113)

Next Section is §21.9640
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§21.9640 Rates of payment of educational assistance.

VA will determine the amount of educational assistance payable under 38 U.S.C. chapter
33 as provided in this section.

(a) Percentage of maximum amounts payable. Except as provided in paragraph (d) of this
section, VA will apply the applicable percentage of the maximum amounts payable under this
section for pursuit of an approved program of education, in accordance with the following table:

Aggregate length of creditable Percentage of maximum
active duty service after 09/10/01 amounts payable

At Least 36 Momthg! 100

At least 30 continuous days (Must be discharged due to
service-connected disability)..........cceeviiiiiiiiieniecieenn, 100

At least 30 months, but less than 36 months' ....oeveveeeeri . 90

At least 24 months, but less than 30 months’ ........ccoevvrvrrnn.. 80°

At least 18 months, but less than 24 months® ..o, 70°

At least 12 months, but less than 18 MOnths” ...ovveeereeeierreenan, 60

At least 6 months, but less than 12 MONthS cvovoveeeeeeveeeeeeer, 50

At least 90 days, but less than 6 months®..........oocoecevvievrerens 40

'Includes entry level and skill training.

*Excludes entry level and skill training.

*If the service requirements are met at both the 80 and 70 percentage level, the maximum
percentage of 70 must be applied to amounts payable. (Authority: 38 U.S.C.
3311, 3313)

(b) Maximum amounts payable for training at more than one-half time. An individual,
other than one on active duty, who is pursuing a program of education at more than one-half time
(at a rate of pursuit greater than 50 percent) and who:

(1) Is enrolled at an institution of higher learning located in the United States, or
at a branch of such institution that is located outside the United States, may receive:

(i) A lump sum amount for established charges paid directly to the
institution of higher learning for the entire quarter, semester, or term, as applicable. The amount
payable will be the sum of the lower amount of tuition as determined in paragraph (b)(1)(i)(A)
and the lower amount of fees as determined in paragraph (b)(1)(i)(B) of this section.

(A) The amount of tuition payable is the lesser of:

(1) The actual amount of tuition charged by the institution
of higher learning; or

(2) The maximum amount of tuition regularly charged per

credit hour to full-time undergraduate in-State students by the public institution of higher
learning having the highest rate of regularly-charged tuition per credit hour in the State in which
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the individual is enrolled or, if the individual is enrolled at a branch located outside the United
States, in the State where the main campus of the institution of higher learning is located,
multiplied by the number of credit hours in which the individual is enrolled.

(B) The amount of fees payable is the lesser of:

(1) The actual amount of fees charged by the institution of
higher learning; or

(2) The maximum amount of fees regularly charged full-
time undergraduate in-State students in a term, quarter, or semester by the public institution of
higher learning having the highest rate of regularly-charged fees in a term, quarter, or semester in
the State in which the individual is enrolled or, if the individual is enrolled at a branch located
outside the United States, in the State where the main campus of the institution of higher learning
is located.

(C) The lesser amount of paragraph (b)(1)(i )(A) or (B) of this
section, divided by the number of days in the individual’s quarter, semester, or term, as
applicable, to determine the individual’s daily rate which will then be multiplied by the

individual’s remaining months and days of entitlement to educational assistance in accordance
with §21.4020 and §21.9635(0);

(i) Except for individuals pursuing a program of education offered
entirely through distance learning, a monthly housing allowance. The monthly housing allowance
will be equal to the monthly amount of the basic allowance for housing payable under 37 U.S.C.
403 for a member of the military with dependents in pay grade E-5 using the ZIP code area in
which all, or a majority, of the primary institution of higher learning in which the individual is
enrolled is located or, if the individual is only pursuing distance learning courses at the primary
institution of higher learning, the ZIP code area in which all, or a majority of the institution of
higher learning in which the individual is enrolled in one or more resident courses is located; and

(iii) An amount for books, supplies, equipment, and other educational
costs (referred to as the “book stipend”) payable as a lump sum for each quarter, semester, or
term. The maximum amount payable to an eligible individual with remaining entitlement is
based on pursuit of twenty-four credit hours (the minimum number of credit hours generally
considered to be full-time training at the undergraduate level for an academic year). An
individual may receive an amount for each credit hour pursued up to twenty-four credit hours (or
the equivalent number of credit hours if enrollment is reported in clock hours) in a single
academic year. The lump sum payment for each quarter, semester, or term is equal to:

(A) $41.67 ($1,000 divided by 24 credit hours); multiplied by:
(B) The number of credit hours (or the equivalent number of credit

hours if enrollment is reported in clock hours) taken by the individual in the quarter, semester, or
term, up to a cumulative total of twenty-four credit hours for the academic year.
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(2) Is enrolled at an institution of higher learning not located in the United States,
may receive:

(1) A lump sum amount for established charges paid directly to the
institution of higher learning for the entire quarter, semester, or term, as applicable. The amount
payable will be the sum of the lower amount of tuition as determined in paragraph (b)(2)(i)(A)
and the lower amount of fees as determined in paragraph (b)(2)(1)(B) of this section. Prior to
comparing the amounts in paragraph ((b)(2)(i)(A) and in paragraph (b)(2)(i)(B) of this section,
foreign currency must be converted into United States dollars using the foreign exchange
conversion rate as published by the Federal Reserve effective on the first day of the month of
July that precedes the beginning date of the individual’s enrollment period.

(A) The amount of tuition payable is the lesser of:

(/) The actual amount of tuition charged by the institution
of higher learning (converted into United States dollars); or

(2) The average (i.e., unweighted arithmetic mean) amount
of tuition per credit hour regularly charged full-time undergraduate in-State students by public
institutions of higher learning throughout the United States as published by VA for the relevant
academic year.

(B) The amount of fees payable is the lesser of:

(1) The actual amount of fees charged by the institution of
higher learning (converted into United States dollars); or

(2) The average (i.e., unweighted arithmetic mean) amount
of fees regularly charged full-time undergraduate in-State students per term, quarter, or semester
by the public institutions of higher learning throughout the United States as published by VA for
the relevant academic year.

(C) The lesser amount of paragraph (b)(2)(1)(A) or (B) of this
section, divided by the number of days in the individual’s quarter, semester, or term, as
applicable, to determine the individual’s daily rate which will then be multiplied by the

individual’s remaining months and days of entitlement to educational assistance in accordance
with §21.4020 and §21.9635(0);

(i) Except for individuals pursuing a program of education offered
entirely through distance learning, a monthly housing allowance. The monthly housing allowance
will be equal to the average (i.e., unweighted arithmetic mean) monthly amount of the basic
allowance for housing payable under 37 U.S.C. 403 for a member of the military with dependents
in pay grade E-5 residing in the United States; and

(iii) An amount for books, supplies, equipment, and other educational

costs (referred to as the “book stipend”) payable as a lump sum for each quarter, semester, or
term. The maximum amount payable to an eligible individual with remaining entitlement is
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based on pursuit of twenty-four credit hours (the minimum number of credit hours generally
considered to be full-time training at the undergraduate level for an academic year). An
individual may receive an amount for each credit hour pursued up to twenty-four credit hours (or
the equivalent number of credit hours if enrollment is reported in clock hours) in a single
academic year. The lump sum payment for each quarter, semester, or term is equal to:

(A) $41.67 ($1,000 divided by 24 credit hours); multiplied by:

(B) The number of credit hours (or the equivalent number of credit
hours if enrollment is reported in clock hours) taken by the individual in the quarter, semester, or
term, up to a cumulative total of twenty-four credit hours for the academic year.

(¢) Maximum amounts payable for training at one-half time or less. An individual, other
than one on active duty, who is pursuing a program of education at one-half time or less (at a rate
of pursuit of 50 percent or less) and who:

(1) Is enrolled at an institution of higher learning located in the United States, or
at a branch of such institution that is located outside the United States, may receive:

(i) A lump sum amount for established charges paid directly to the
institution of higher learning for the entire quarter, semester, or term, as applicable. The amount
payable will be the sum of the lower amount of tuition as determined in paragraph (c)(1)i)}(A)
and the lower amount of fees as determined in paragraph (¢)(1)(i)(B) of this section.

(A) The amount of tuition payable is the lesser of:

(1) The actual amount of tuition charged by the institution
of higher learning that similarly circumstanced nonveterans enrolled in the individual’s program
of education would be required to pay; or

(2) The maximum amount of tuition regularly charged per
credit hour to full-time undergraduate in-State students by the public institution of higher
learning having the highest rate of regularly-charged tuition per credit hour in the State in which
the individual is enrolled or, if the individual is enrolled at a branch located outside the United
States, in the State where the main campus of the institution of higher learning is located,
multiplied by the number of credit hours in which the individual is enrolled.

(B) The amount of fees payable is the lesser of:

(1) The actual amount of fees charged by the institution of
higher learning that similarly circumstanced nonveterans enrolled in the individual’s program of
education would be required to pay; or

(2) The maximum amount of fees regularly charged full-
time undergraduate in-State students per term, quarter, or semester by the public institution of
higher learning having the highest rate of regularly-charged fees per term, quarter or semester, in
the State in which the individual is enrolled or, if the individual is enrolled at a branch located

(No. 82 8/5/09)



21.9640-5 §21.9640—Rates of payment of educational assistance 21.9640-5

outside the United States, in the State where the main campus of the institution of higher learning
is located.

(C) The lesser amount of paragraph (c)(1)(()(A) or (B) of this
section, divided by the number of days in the individual’s quarter, semester, or term, as
applicable, to determine the individual’s daily rate which will then be multiplied by the
individual’s remaining months and days of entitlement to educational assistance in accordance
with §21.4020 and §21.9635(0);

(i1) An amount for books, supplies, equipment, and other educational costs
(referred to as the “book stipend”) payable as a lump sum for the certified enrollment period. The
maximum amount payable to an eligible individual with remaining entitlement is based on
pursuit of twenty-four credit hours (the minimum number of credit hours generally considered to
be full-time training at the undergraduate level for an academic year). An individual may receive
an amount for each credit hour pursued up to twenty-four credit hours (or the equivalent number
of credit hours if enrollment is reported in clock hours) in a single academic year. The lump sum
payment for each quarter, semester, or term is equal to:

(A) $41.67 ($1,000 divided by 24 credit hours); multiplied
by:

(B) The number of credit hours (or the equivalent number of
credit hours if enrollment is reported in clock hours) taken by the individual in the quarter,
semester, or term; multiplied by:

(C) The percentage equal to the individual’s rate of pursuit
as determined by dividing the number of credit hours the individual is pursuing by the number of
credit hours required for full-time pursuit.

(2) Is enrolled in an institution of higher learning not located in the United States,
may receive:

(1) A lump sum amount for established charges paid directly to the
institution of higher learning for the entire quarter, semester, or term, as applicable. The amount
payable will be the sum of the lower amount of tuition as determined in paragraph (c)(2)(i)(A)
and the lower amount of fees as determined in paragraph (¢)(2)(1)(B) of this section. Prior to
comparing the amounts in paragraph (c)(2)(1)(A) and in paragraph (c)(2)(1)(B) of this section,
foreign currency must be converted into United States dollars using the foreign exchange
conversion rate as published by the Federal Reserve effective on the first day of the month of
July that precedes the beginning date of the individual’s enrollment period.

(A) The amount of tuition payable is the lesser of:

(1) The actual amount of tuition charged by the institution
of higher learning (converted into United States dollars); or

(2) The average (i.c., arithmetic mean) amount of tuition
per credit hour regularly charged full-time undergraduate in-State students by public institutions
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of higher learning throughout the United States as published by VA for the relevant academic
year.

(B) The amount of fees payable is the lesser of:

(1) The actual amount of fees charged by the institution of
higher learning (converted into United States dollars); or

(2) The average (i.e., arithmetic mean) amount of fees
regularly charged full-time undergraduate in-State students per term, quarter, or semester by the
public institutions of higher learning throughout the United States as published by VA for the
relevant academic year.

(C) The lesser amount of paragraph (c)(2)(i)(A) or (B) of this
section, divided by the number of days in the individual’s quarter, semester, or term, as
applicable, to determine the individual’s daily rate which will then be multiplied by the

individual’s remaining months and days of entitlement to educational assistance in accordance
with §21.4020 and §21.9635(0);

(i1) An amount for books, supplies, equipment, and other educational costs
(referred to as the “book stipend”) payable as a lump sum for the certified enrollment period. The
maximum amount payable to an eligible individual with remaining entitlement is based on
pursuit of twenty-four credit hours (the minimum number of credit hours generally considered to
be full-time training at the undergraduate level for an academic year). An individual may receive
an amount for each credit hour pursued up to twenty-four credit hours (or the equivalent number
of credit hours if the individual’s enrollment is reported in clock hours) in a single academic
year. The lump sum payment for each quarter, semester, or term is equal to:

(A) $41.67 ($1,000 divided by 24); multiplied by

(B) The number of credit hours (or the equivalent number of credit
hours if the individual’s enrollment is reported in clock hours) taken by the individual in the
quarter, semester, or term, up to a cumulative total of twenty-four credit hours for the academic
year; multiplied by:

(C) The percentage equal to the individual’s rate of pursuit as
determined by dividing the number of credit hours the individual is pursuing by the number of
credit hours required for full-time pursuit.

(d) Amounts payable for individuals on active duty. Individuals on active duty who are
pursuing a program of education may receive a lump sum amount for established charges paid
directly to the institution of higher learning for the entire quarter, semester, or term, as
applicable. The amount payable will be the lowest of:

(1) The established charges that similarly circumstanced nonveterans enrolled in
the individual’s program of education would be required to pay;
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(2) That portion of the established charges not covered by military tuition
assistance under 10 U.S.C. 2007(a) or (b) for which the individual has stated to VA that he or she
wishes to receive payment.

(3) The lesser amount of paragraph (d)(1) or (2) of this section, divided by the
number of days in the individual’s quarter, semester, or term, as applicable, to determine the
individual’s daily rate which will then be multiplied by the individual’s remaining months and
days of entitlement to educational assistance in accordance with §21.4020 and §21.9635(0);

(e) Publication of educational assistance rates. VA will publish the maximum amounts
of tuition and fees payable for the upcoming academic year in the “Notices” section of the
Federal Register and on the GI Bill Web site at Attp./www.gibill va.gov by the first of August of
each calendar year. The maximum amounts payable, as published, will be effective for each term,
quarter, or semester that begins during the academic year. (Authority: 38 U.S.C. 3313, 3323(c))

Next Section is §21.9645
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§21.9645 Refund of basic contribution to chapter 30.

(a) (1) An individual who makes an irrevocable election to receive educational
assistance under this chapter by relinquishing eligibility under chapter 30 will be entitled to
receive a refund of the amount contributions paid under 38 U.S.C. 3011(b) or 3012(c), up to
$1,200, if the individual, as of the date of the individual’s election, meets the requirements for
entitlement to educational assistance under this chapter and meets one of the following
requirements as of August 1, 2009:

(1) He or she is eligible for basic educational assistance under 38 U.S.C.
chapter 30 and has remaining entitlement under that chapter;

(i1) He or she is eligible for basic educational assistance under 38 U.S.C.
chapter 30 but has not used any entitlement under that chapter; or

(ii1) He or she is a member of the Armed Forces who is eligible to receive
educational assistance under 38 U.S.C. chapter 30 because he or she has met the requirements of
§21.7042(a) or (b) and is making contributions as provided in §21.7042(g).

(2) Individuals are not entitled to a refund of any portion of additional
contributions, of up to $600, paid towards educational assistance under 38 U.S.C. chapter 30 in
accordance with the provisions of §21.7136(h).

(b) Amount of refund. The amount of any payment made under this section to the
individual who made the contributions will be equal to the total amount of contributions toward
basic educational assistance made by the individual as provided in §21.7042(g) multiplied by the
fraction with:

(1) A numerator equal to:
(1) The number of months of entitlement under 38 U.S.C. chapter 30
remaining to the individual at the time of the election and the number of months, if any, of

transferred entitlement under 38 U.S.C. chapter 30 that the individual revoked; or

(i) 36 for individuals making contributions in accordance with
§21.9645(a)(iil); and

(2) A denominator equal to 36.
(c) Timing of Payment. The amount payable under this section will only be paid to the
individual who made the contributions as an increase to the monthly housing allowance payable

under §21.9640(b)(1)(ii) or (b)(2)(ii) at the time his or her entitlement exhausts. (Authority: Pub.
L. 110-252, Stat. 2377-2378)

Next Section is §21.9650
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§21.9650 Increase in educational assistance.

The Secretary of the military department concerned may increase the amount of basic
educational assistance payable to an individual who has a skill or specialty in which there is a
critical shortage of personnel, for which there is difficulty recruiting, or, in the case of critical
units, for which there is difficulty retaining personnel, as determined by the Secretary of the
military department concerned.

(a) Chapter 33 increase (“kicker”) amount.

(1) The amount of the increase is set by the Secretary of the military department
concerned, but the amount of any such increase may not exceed:

(i) $950.00 per month for full-time training; or

(ii) A percentage of the full-time training amount under paragraph (a)(i) of
this section based on the individual’s rate of pursuit of training.

(2) The increase (“kicker”) amount payable under paragraph (a) of this section
will only be paid to the individual as part of the monthly housing allowance if the individual is
entitled to receive a monthly housing allowance under §21.9640(b)(1)(i1) or (b)(2)(ii) for that
term, quarter, or semester. (Authority: 38 U.S.C. 3015(d)(1), 3313(c), 3316(a))

(b) Chapter 30 increase (“kicker”) amount.

(1) If an individual is eligible for educational assistance under 38 U.S.C. chapter
33 by reason of an irrevocable election to relinquish eligibility under 38 U.S.C. chapter 30 in
accordance with the provisions of §21.9520(c) and, on the date of such election, the individual is
also entitled to an increase (“kicker”) of the amount of educational assistance under 38 U.S.C.
3015(d), the individual remains entitled to that increase under 38 U.S.C. chapter 33.

(2) The increase (“kicker”) amount is set by the Secretary of the military
department concerned, but the amount of any such increase may not exceed:

(1) $950.00 per month for full-time training; or

(i1) A percentage of the full-time training amount under paragraph (b)(2)(1)
of this section based on the individual’s rate of pursuit of training.

(3) The increase (“kicker”) amount payable under paragraph (b) of this section
will be paid to the individual as a lump sum in an amount for the entire quarter, semester, or
term, as applicable, based on the monthly amount to which the individual was entitled at the time
of the election of chapter 33. (Authority: 38 U.S.C. 3015(d); Pub. L. 110-252, Stat. 2378)

(¢c) Chapter 1606 increase (“kicker”) amount.
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(1) If an individual is eligible for educational assistance under 38 U.S.C. chapter
33 by reason of an irrevocable election to relinquish eligibility under 10 U.S.C. chapter 1606 in
accordance with the provisions of §21.9520(c¢) and, on the date of such election, the individual is
also entitled to an increase (“kicker”) of the amount of educational assistance under 10 U.S.C.
16131(i), the individual remains entitled to that increase (“kicker”) under 38 U.S.C. chapter 33.

(2) The increase (“kicker”) amount is set by the Secretary of the military
department concerned, but the amount of any such increase may not exceed:

(1) $350.00 per month for full-time training; or

(i1) A percentage of the full-time training amount under paragraph (¢)(2)(i)
of this section based on the individual’s rate of pursuit of training.

(3) The increase (“kicker”) amount payable under paragraph (c) of this section
will be paid to the individual as a lump sum in an amount for the entire quarter, semester, or
term, as applicable, based on the monthly amount to which the individual was entitled at the time
of the election of chapter 33. (Authority: 10 U.S.C. 16131(i); Pub. L. 110-252, Stat 2378)

[74 FR 14671, Mar. 31, 2009, as amended at 74 FR 17907, Apr. 20, 2009]

Next Section is §21.9655
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§21.9655 Rates of supplemental educational assistance.

In addition to basic educational assistance, an individual who is eligible for supplemental
educational assistance and entitled to it will be paid supplemental educational assistance at the
rate described in this section unless a lesser rate is required by §21.9675.

(a) Individuals eligible for supplemental educational assistance under chapter 33.

(1) The monthly amount of supplemental educational assistance payable to an
individual whose initial eligibility for educational assistance is acquired under 38 U.S.C. chapter
33 is set by the Secretary of the military department concerned, but may not exceed $300 per
month for full-time training. Individuals pursuing training at less than full-time will receive a
percentage of the amount set by the Secretary of the military department concerned based on the
individual’s rate of pursuit of training.

(2) The increase payable under paragraph (a) of this section will only be paid to
the individual as part of the monthly housing allowance if the individual is entitled to receive a
monthly housing allowance under §21.9640(b)(1)(ii)) or (b)(2)(ii) for that term, quarter, or
semester. (Authority: 38 U.S.C. 3316)

(b) Individuals who were eligible for supplemental educational assistance under 38
U.S.C. chapter 30.

(1) An individual who is eligible for educational assistance under 38 U.S.C.
chapter 33 by reason of an irrevocable election under §21.9520(c) and was entitled to
supplemental educational assistance under subchapter III of 38 U.S.C. chapter 30 remains
entitled to such additional amount under chapter 33.

(2) The amount of the increase is set by the Secretary of the military department

concerned, but may not exceed $300 per month for full-time training. Individuals pursuing

- training at less than full-time will receive a percentage of the amount set by the Secretary of the
military department concerned based on the individual’s rate of pursuit of training.

(3) The supplemental increase amount payable under paragraph (b) of this section
will be paid to the individual as a lump sum in an amount for the entire quarter, semester, or

term, as applicable, based on the monthly amount to which the individual was entitled at the time
of the election of chapter 33. (Authority: 38 U.S.C. 3021; Pub. L. 110-252, 122 Stat. 2378)

Next Section is §21.9660
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§21.9660 Rural relocation benefit.

An individual eligible for educational assistance under this chapter is entitled to receive a
one-time payment of $500 if the individual:

(a) Resides in a county (or similar entity utilized by the Bureau of the Census) with less
than 7 persons per square mile (as determined by the most recent decennial Census); and

(b) Either:

(1) Physically relocates at least 500 miles in order to pursue a program of
education for which the individual receives educational assistance under this chapter; or

(2) Travels by air to physically attend an institution of higher learning for pursuit
of an approved program of education under this chapter if no other land-based method of

transportation is available due to an absence of roads or other infrastructure; and

(3) Has provided documentation required in §21.9680(c). (Authority: 38 U.S.C. 3318)

Next Section is §21.9665
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§21.9665 Reimbursement for licensing or certification tests.

An eligible individual is entitled to receive reimbursement for taking one licensing or
certification test. The amount of educational assistance VA will pay as reimbursement for an
approved licensing or certification test taken on or after August 1, 2009, is the lesser of the
following:

(a) The fee that the licensing or certification organization offering the test charges for
taking the test; or

(b) $2,000. (Authority: 38 U.S.C. 3315)

Next Section is §21.9670
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§21.9670 Work-study allowance.

An eligible individual pursuing a program of education under 38 U.S.C. chapter 33 at a

rate of pursuit of at least 75 percent may receive a work-study allowance in accordance with the
provisions of §21.4145. (Authority: 38 U.S.C. 3034(a), 3323(a), 3485)

Next Section is §21.9675
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§21.9675 Conditions that result in reduced rates or no payment.

The payment rates as established in §§21.9640 and 21.9655 will be reduced in accordance
with this section whenever the circumstances described in this section arise.

(a) Withdrawals and nonpunitive grades. Except as provided in this paragraph, VA will
not pay educational assistance for an eligible individual’s pursuit of a course from which the
eligible individual withdraws or receives a nonpunitive grade that is not used in computing the
requirements for graduation. VA may pay educational assistance for a course from which the
eligible individual withdraws or receives a nonpunitive grade if:

(1) The individual withdraws because he or she is ordered to active-duty service
or, in the case of an individual serving on active duty, he or she is ordered to a new duty location
or assignment, or ordered to perform an increased amount of work; or

(2) There are mitigating circumstances, and

(i) The eligible individual submits a description of the mitigating
circumstances in writing to VA within one year from the date VA notifies the eligible individual
that a description is needed, or at a later date if the eligible individual is able to show good cause
why the one-year time limit should be extended to the date on which he or she submitted the
description of the mitigating circumstances; and

(i) The eligible individual submits evidence supporting the existence of
mitigating circumstances within one year of the date VA requested the evidence, or at a later date
if the eligible individual is able to show good causec why the one-year time limit should be
extended to the date on which he or she submitted the evidence supporting the existence of
mitigating circumstances. (Authority: 38 U.S.C. 3034(a), 3323(a), 3680(a))

(b) No educational assistance for some incarcerated individuals. VA will not pay
educational assistance to an eligible individual who is incarcerated in a Federal, State, local, or
other penal institution or correctional facility due to a felony conviction and has incurred no
expenses for books, supplies, or equipment if:

(1) The individual is enrolled in a course for which there is no tuition and fees;

(2) The individual is enrolled in a course and the tuition and fees for the course
are being paid in full by a Federal (other than one administered by VA), State, or local program.

(¢) Reduced educational assistance for some incarcerated individuals.
(1) VA will reduce the amount of educational assistance paid to an eligible

individual who is incarcerated in a Federal, State, local, or other penal institution or correctional
facility due to a felony conviction if:
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(1) The individual is enrolled in a course for which the tuition and fees are
paid entirely by a Federal (other than one administered by VA), State, or local program, but the
individual is required to purchase books, supplies, or equipment for the course; or

(i1) The individual is enrolled in a course for which the tuition and fees are
paid partially by a Federal (other than one administered by VA), State, or local program, whether
or not the individual is required to purchase books, supplies, or equipment for the course.

(2) The amount of educational assistance payable for pursuit of an approved
program of education by an eligible individual, as described in this paragraph, will be the lesser
of the following:

(i) The amount equal to any portion of tuition and fees charged for the
course that are not paid by a Federal (other than one administered by VA), State, or local
program plus an amount equal to any charges to the eligible individual for the cost of necessary
books, supplies, and equipment; or

(i) The amount of tuition and fees otherwise payable to the individual
based on the individual’s length of creditable service as determined in §21.9640(a) and the
individual’s rate of pursuit, plus an amount equal to any charges to the eligible individual for the
cost of necessary books, supplies, and equipment. (Authority: 38 U.S.C. 3034(a), 3323(a),
3482(g))

(d) No educational assistance for certain enrollments. VA will not pay educational
assistance for:

(1) An enrollment in an audited course (See §21.4252(1));

(2) A new enrollment in a course during a period when the approval has been
suspended by a State approving agency or VA,

(3) An enrollment in a course by a nonmatriculated student except as provided in
§21.4252(1);

(4) An enrollment in a course certified to VA by the individual taking the course;

(5) A new enrollment in a course which does not meet the veteran-nonveteran
ratio requirement as computed under §21.4201; and

(6) An enrollment in a course offered under contract for which VA approval is
prohibited by §21.4252(m). (Authority: 38 U.S.C. 501(a), 3034(a), 3323(a))

Next Section is $§21.9680
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§21.9680 Certifications and release of payments.
(a) Payee.

(1) VA will make payment of the appropriate amount of established charges
(including top-up payments), as determined under §21.9640, directly to the institution of higher
learning as a lump sum payment for the entire quarter, semester, or term, as applicable.

(2) VA will make all other payments to the eligible individual or a duly appointed
fiduciary. VA will make direct payment to the eligible individual even if he or she is a minor.

(3) The assignment of educational assistance is prohibited. In administering this
provision, VA will apply the provisions of §21.4146 to 38 U.S.C. chapter 33. (Authority: 38
U.S.C. 3034(a), 3313(g), 3323(a), 3680, 5301)

(b) Payments.

(1) VA will pay educational assistance for an eligible individual’s enrollment in
an approved program (other than one seeking tuition assistance top-up, one seeking
reimbursement for taking an approved licensing or certification test, or one who qualifies for an
advance payment of the monthly housing allowance) only after the educational institution has
certified the individual’s enrollment as provided in §21.9720. (Authority: 38 U.S.C. 3034(a),
3323(a), 3680(g), 3689)

(The Office of Management and Budget has approved the information collection
provisions in this section under control number 2900-0073)

(2) Advance payments. VA will apply the provisions of this section in making
advance payments of the monthly housing allowance to eligible individuals.

(i) VA will make payments of the monthly housing allowance in advance

when:

(A) The eligible individual has specifically requested such a
payment;

(B) The individual is enrolled at a rate of pursuit greater than half-
time;

(C) The institution of higher learning at which the eligible
individual is accepted or enrolled has agreed to and can satisfactorily carry out the provisions of
38 U.S.C. 3680(d)(4)(B), (d)(4)(C), and (d)(5) pertaining to receipt, delivery, and return of
checks, and certifications of delivery and enrollment;

(D) The Director of the VA Regional Processing Office of

jurisdiction has not acted under paragraph (b)(2)(iv) of this section to prevent advance payments
being made to the eligible individual’s institution of higher learning;
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(E) There is no evidence in the eligible individual’s claim file
showing that he or she is not eligible for an advance payment;

(F) The period for which the eligible individual has requested a
payment either:

(1) Is preceded by an interval of nonpayment of 30 days or
more; or

(2) Is the beginning of a school year that is preceded by a
period of nonpayment of 30 days or more; and

(G) The institution of higher learning or the eligible individual has
submitted the certification required by §21.9715.

(i1) The amount of the advance payment to an eligible individual is the
amount payable for the monthly housing allowance for the month or fraction thereof in which the
term or course will begin plus the amount of the monthly housing allowance for the following
month.

(ii)) VA will mail advance payments to the institution of higher learning
for delivery to the eligible individual. The institution of higher learning will not deliver the
advance payment check more than 30 days in advance of the first date of the enrollment period
for which VA makes the advance payment.

(iv) The Director of the VA Regional Processing Office of jurisdiction
may direct that advance payments not be made to individuals attending an institution of higher
learning if:

(A) The institution of higher learning demonstrates an inability to
comply with the requirements of paragraph (b)(2)(iii) of this section;

(B) The institution of higher learning fails to provide adequately
for the safekeeping of the advance payment checks before delivery to the eligible individual or
return to VA; or

(C) The Director determines, based on compelling evidence, that
the institution of higher learning has demonstrated its inability to discharge its responsibilities

under the advance payment program. (Authority: 38 U.S.C. 3034, 3323, 3680)

(3) Lump sum payments. VA will make a lump sum payment for the entire
quarter, semester, or term.:

(i) To an institution of higher learning, on behalf of an eligible individual,
for the appropriate amount of established charges;
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(if) To an eligible individual for the appropriate amount for books,
supplies, equipment, and other educational costs; and

(iii) To an eligible individual entitled to the $500 rural relocation benefit.
(Authority: 38 U.S.C. 3034(a), 3313, 3318, 3323(a), 3680(f))

(4) VA will pay educational assistance for tuition assistance top-up only after the
individual has submitted to VA a copy of the form(s) that the military service with jurisdiction
requires for tuition assistance and that had been presented to the educational institution, covering
the course or courses for which the eligible individual wants tuition assistance top-up. If the
form(s) submitted do not contain the amount of tuition assistance charged to the individual, VA
may delay payment until VA obtains that information from the educational institution. Examples
of these forms include:

(i) DA Form 2171, Request for Tuition Assistance—Army Continuing
Education System;

(i) AF Form 1227, Authority for Tuition Assistance—Education Services
Program;

(iii) NAVMC 10883, Application for Tuition Assistance, and either
NAVEDTRA 1560/5, Tuition Assistance Authorization, or NAVMC (page 2), Tuition

Assistance Authorization;

(iv) Department of Homeland Security, USCG CG-4147, Application for
Off-Duty Assistance; and

(v) Request for Top-Up: eArmyU Program. (Authority: 38 U.S.C.
5101(a))

(The Office of Management and Budget has approved the information collection
provisions in this section under control number 2900-0698)

(5) VA will pay educational assistance to an eligible individual as reimbursement
for taking an approved licensing or certification test only after the eligible individual has
submitted to VA a copy of his or her official test results and, if not included in the results, a copy
of another official form (such as a receipt or registration form) that together must include:

(i) The name of the test;

(ii) The name and address of the organization or entity issuing the license
or certificate;

(iii) The date the eligible individual took the test; and

(iv) The cost of the test. (Authority: 38 U.S.C. 3034(a), 3323(a), 3689)
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(The Office of Management and Budget has approved the information
collection provisions in this section under control number 2900-0695)

(6) Payment for intervals and temporary school closings. VA may authorize
payment of the monthly housing allowance (as increased under §§21.9650(a) and 21.9655(a), if
applicable) for an interval or for a temporary school closing that occurs within a certified
enrollment period. If a school closing that is or may be temporary occurs during an interval, VA
will apply any applicable provisions in paragraphs (b)(5)(i) through (b)(5)(v) of this section
concerning intervals and in paragraph (5)(vi) of this section concerning temporary school
closings. For the purposes of this paragraph, interval means a period without instruction between
consecutive school terms, quarters, or semesters or a period without instruction between a
summer term and a term, quarter, or semester. (See definitions of divisions of the school year in
§21.4200(b).)

(i) Payment for intervals. In determining whether a student will be paid for
an interval, VA will first review the provisions of paragraph (b)(5)(ii) of this section. If none of
the provisions apply, VA will review the provisions of paragraphs (b)(5)(iii), (iv), and (v) of this
section to determine if payments may be made for the interval. In determining the length of a
summer term, VA will disregard a fraction of a week consisting of 3 days or less, and will
consider 4 days or more to be a full week.

(ii) Restrictions on payment for intervals. VA will make no payment for an
interval if:

(A) The individual’s rate of pursuit is one-half time or less on the
last day of the certified enrollment period preceding the interval;

(B) The individual is on active duty;

(C) The individual requests, prior to authorization of an award or
prior to negotiating a check or receiving a direct deposit for educational assistance, that no
benefits be paid for the interval period;

(D) The individual’s entitlement applicable to such payment will
be exhausted by receipt of such payment, and it is to the advantage of the individual not to
receive payment;

(E) The interval occurs between school years at a school that is not
organized on a term, quarter, or semester basis; or

(F) The individual withdraws from all courses in the term, quarter,
semester, or summer session preceding the interval, or discontinues training before the scheduled
start of an interval in an institution of higher learning not organized on a term, quarter, or
semester basis.

(iii) Payment for intervals between periods of enrollment at different
schools. 1f the individual transfers from one approved school for the purpose of enrolling in and
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pursuing a similar program of education at the second school, VA may make payments for an
interval that does not exceed 30 days. If the student does not enroll in a similar program of
education at the second school, VA may not make payments for the interval.

(iv) Payment for intervals that occur at the same school.

(A) If the individual remains enrolled at the same school, VA may
make payment for an interval which does not exceed 8 weeks and which occurs between:

(1) Semesters or quarters,

(2) A semester or quarter and a term that is at least as long
as the interval,

(3) A semester or quarter and a summer term that is at least
as long as the interval,

(4) Consecutive terms (other than semesters or quarters)
provided that both terms are at least as long as the interval, or

(5) A term and summer term provided that both the term
and the summer term are at least as long as the interval.

(B) If the individual remains enrolled at the same school, VA may
make payment for an interval that does not exceed 30 days and that occurs between summer
sessions within a summer term. (Authority: 38 U.S.C. 3034(a), 3323(a), 3680)

(v) Payment for intervals that occur between overlapping enrollments.

(A) If a student is enrolled in overlapping enrollment periods
whether before or after an interval (either at the same or different schools), VA will determine
whether the student is entitled to payment for the interval between the overlapping enrollment
periods, and which dates the interval and enrollment periods will be considered to begin and end,
as follows:

(1) By treating the ending date of each enrollment period as
though it were the individual’s last date of training before the interval,

(2) By treating the beginning date of each enrollment period
as though it were the individual’s first date of training after the interval,

(3) By examining the interval payment that would be made
to the individual on the basis of the various combinations of beginning and ending dates, and

(4) By choosing the ending date and beginning date that

result in the highest payment rate as the start and finish of the interval for VA measurement
purposes.
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(B) VA will not reduce the interval rate of payment as a result of
training the individual may take during the interval, but VA will increase the interval rate of
payment if warranted by such training. (Authority: 38 U.S.C. 3034(a), 3323(a), 3680(a))

(vi) Payment for temporary school closings. VA may authorize payment
for temporary school closings that are due to emergencies (including strikes) or established
policy based upon an Executive Order of the President. If a school closing that is or may be
temporary occurs in whole or in part during an interval, VA will first review the provisions of
paragraph (b)(5)(ii) through (v) of this section to determine if payment may be continued during
the interval.

(A) If payment would not be inconsistent with the provisions of
paragraph (b)(5)(ii) through (v) of this section, a determination to authorize payment for a period
of a temporary school closing, or to not authorize payment if it appears that either the school
closing will not be temporary or payment would not otherwise be in accord with this section, or
both, will be made by:

(I) The Director of the VA Regional Processing Office of
jurisdiction if:

(i) The reason for the school closing does not result
in the closing of a school or schools in the jurisdiction of the Director of another VA Regional
Processing Office, and

(if) If the reason for the closing is a strike, and the
strike lasts, or is anticipated to last, 30 days or less.

(2) The Director of Education Service if:

(7) The reason for the school closing results in the
closing of schools in the jurisdiction of more than one Director of a VA Regional Processing
Office, or

(if) The reason for the closing is a strike, and the
strike lasts, or is anticipated to last, more than 30 days.

(B) A school that disagrees with a decision made under paragraph
(b)(5)(vi) of this section may request an administrative review. The review request must be
submitted in writing and received by the Director of the VA Regional Processing Office of
jurisdiction within one year of the date of VA’s letter notifying the school of the decision. A
review of the decision will include the evidence of record and any other pertinent evidence the
school may wish to submit. The affirmation or reversal of the initial decision based on an
administrative review is final. The review will be conducted by the:

(1) Director, Education Service, if the Director of the VA

Regional Processing Office of jurisdiction made the initial decision to continue or discontinue
payments; or
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(2) Under Secretary for Benefits, if the Director, Education
Service, made the initial decision to continue or discontinue payments. (Authority: 38 U.S.C.
512, 3034(a), 3323(a), 3680(a))

(c) Rural relocation benefit. VA will make the $500 rural relocation benefit payment
after:
(1) The educational institution has certified the individual’s enrollment as
provided in §21.9680;

(2) The individual has provided:

(i) Request for benefit. An individual must submit a request for the rural
relocation benefit in writing;

(ii) Proof of residence.

(A) An individual must provide proof of his or her place of
residence by submitting any of the following documents bearing his or her name and current
address:

(1) DD Form 214, Certification of Release or Discharge
from Active Duty; or

(2) The most recent Federal income tax return; or

(3) The most recent State income tax return; or

(4) Rental/lease agreement; or

(5) Mortgage document; or

(6) Current real property assessment; or

(7) Voter registration card.

(B) An individual using entitlement granted under §21.9570 who,
because he or she resides with the transferor or, in the case of a child, a parent, cannot provide
any of the documents in paragraph (c)(2)(i1) of this section, may submit any document in
paragraphs (c)(2)(ii)(A)(2) through (7) of this section bearing the name and current address of the
transferor or, in the case of a child, a parent as proof of residence; and

(iil) Proof of relocation. An individual traveling by air must provide an
airline receipt for travel with a departure and destination airport within reasonable distance from
the home of residence and the institution of higher learning, respectively; and

(3) VA has determined that the individual resided in a county (or similar entity
utilized by the Bureau of the Census) with less than seven persons per square mile based on the
most recent decennial census prior to relocation, and either:

(i) If traveling by land, physically relocated at least 500 miles, confirmed
by means of a commonly available internet search engine for mapping upon entering the
individual’s resident address provided in paragraph (c)(2) as the beginning point and the address
of the institution of higher learning as the ending point; or
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(11) If traveling by air, was unable to travel to the institution of higher
learning by land due to the absence of road or other infrastructure. (Authority: 38 U.S.C. 3318)

(d) Apportionments prohibited. VA will not apportion educational assistance. (Authority:
38 U.S.C. 3034(a), 3323(a), 3680)

(e) Accrued benefits. Educational assistance remaining due and unpaid on the date of the
individual’s death is payable under the provisions of §3.1000 of this chapter. (Authority: 38
U.S.C. 5121)

Next Section is §21.9685
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§21.9685 Tutorial Assistance.

(a) An individual who is eligible to receive benefits under 38 U.S.C. chapter 33 may
receive additional monetary assistance for tutorial services. VA will pay the individual this
assistance if the tutorial assistance is necessary for the eligible individual to complete his or her

program of education successfully, and the individual:

(1) Is enrolled in and pursuing a postsecondary program of education at a rate of
pursuit of at least 50 percent at an institution of higher learning; and

(2) The professor or other person teaching, leading, or giving the course certifies
that:

(1) Tutorial assistance is essential to correct a deficiency of the individual
in such course; and

(ii) The course is required as part of, or is prerequisite or indispensable to
the satisfactory pursuit of, an approved program of education.

(b) Limits on tutorial assistance.

(1) VA will authorize the cost of tutorial assistance in an amount not to exceed
$100 per month.

(2) The total amount of all tutorial assistance provided under this section will not
exceed $1,200. (Authority: 38 U.S.C. 3034(a), 3314, 3323(a), 3492)

(The Office of Management and Budget has approved the information collection
provisions in this section under control number 2900-0171)

Next Section is §21.9690
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§21.9690 Nonduplication of educational assistance.

(a) Except for receipt of a Montgomery GI Bill-Active Duty kicker provided under 38
U.S.C. 3015(d) or a Montgomery GI Bill-Selected Reserve kicker provided under 10 U.S.C.
16131(1), an eligible individual is barred from receiving educational assistance under 38 U.S.C.
chapter 33 concurrently with educational assistance provided under:

(1) 10 U.S.C. 1606 (Montgomery GI Bill-Selected Reserve);

(2) 10 U.S.C. 1607 (Reserve Educational Assistance Program);

(3) 10 U.S.C. 106a (Section 901, Educational Assistance Test Program);

(4) 38 U.S.C. 30 (Montgomery GI Bill-Active Duty);

(5) 38 U.S.C. 31 (Vocational Rehabilitation and Employment Program);

(6) 38 U.S.C. 32 (Post-Vietnam Era Veterans’ Educational Assistance);

(7) 38 U.S.C. 35 (Survivors’ and Dependents’ Educational Assistance); or

(8) Hostage Relief Act of 1980. (Authority: 38 U.S.C. 3034(a), 3322, 3323(a),
3681; section 901, Pub. L. 96-342)

(b) An individual who is eligible for educational assistance under more than one program
listed in paragraph (a) of this section must specify in writing which benefit he or she wishes to
receive. The eligible individual may choose to receive payment under another educational
assistance program at any time, but may not change which benefit he or she will receive more
than once during a term, quarter, or semester. (Authority: 38 U.S.C. 3034(a), 3322, 3323(a),
3681)

(¢) Nonduplication—Federal program. Payment of educational assistance is prohibited to
an otherwise eligible reservist:

(1) For a unit course or courses that are being paid for entirely or partly by the
Armed Forces during any period in which he or she is on active duty service; or

(2) For a unit course or courses that are being paid for entirely or partly by the
United States under the Government Employees’ Training Act. (Authority: 38 U.S.C. 3034(a),
3323(a), 3681)

Next Section is §21.9695
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§21.9695 Overpayments.

(a) Prevention of overpayments. In administering educational assistance payable under 38
U.S.C. chapter 33, VA will apply the provisions of §§21.4008 and 21.4009 to eligible individuals
and, when appropriate, to institutions of higher learning. (Authority: 38 U.S.C. 3034(a), 3323(a),
3690(b))

(b) Liability for overpayments.

(1) An overpayment of educational assistance paid to an eligible individual
constitutes a liability of that individual unless:

(1) The overpayment was waived as provided in §§1.957 and 1.962 of this
chapter, or

(i) The overpayment results from an administrative error or an error in
judgment. See §21.9635(x).

(2) An overpayment of educational assistance paid to the institution of higher
learning on behalf of an eligible individual constitutes a liability of the individual unless the
individual never attended the term, quarter, or semester certified by the institution of higher
learning. If the individual never attended the term, quarter, or semester certified by the institution
of higher learning, the institution must return to VA all educational assistance received under the
provisions of 38 U.S.C. chapter 33 on behalf of the individual for such term, quarter, or semester.

(3) The amount of the overpayment of educational assistance paid to the eligible
individual, or paid to the institution of higher learning on behalf of the eligible individual,
constitutes a liability of the institution of higher learning if VA determines that the overpayment
is the result of willful or negligent:

(i) False certification by the institution of higher learning; or

(i1) Failure to certify excessive absences from a course, discontinuance of a
course, or interruption of a course by the eligible individual. (Authority: 38 U.S.C. 3034(a),
3323(a), 3685)

(iii) In determining whether an overpayment resulting from the actions
listed in paragraphs (b)(3)(1) and (ii) of this section should be recovered from an institution of
higher learning, VA will apply the provisions of §21.4009 (except paragraph (a)(1)) to
overpayments of educational assistance under 38 U.S.C. chapter 33.

4) VA will determine the amount of an overpayment as follows:
p
(i) For an individual who does not complete one or more courses in the

certified period of enrollment for which he or she received payment, and who does not
substantiate mitigating circumstances for not completing such course or courses, VA will

(No. 82 8/5/09)



21.9695-2 §21.9695—O0verpayments 21.9695-2

establish an overpayment equal to the amount of educational assistance paid for the course or
courses not completed during that certified period of enrollment.

(i1) For an individual who does not complete one or more courses in the
certified period of enrollment, but who substantiates mitigating circumstances for not completing
such course or courses, VA will prorate the amount of educational assistance to which he or she
is entitled.

(A) VA will determine the prorated amount of the established
charges by dividing the amount the individual was paid for the course or courses not completed
by the number of days in the certified enrollment period, and multiplying the result by the
number of days from the beginning date of the enrollment period through the last date of
attendance. The result of this calculation will equal the amount the individual is due. The
difference between the amount of educational assistance paid and the amount of educational
assistance the individual is due for the course or courses not completed will be established as an
overpayment.

(B) VA will determine the prorated amount of the monthly housing
allowance by determining the amount the individual was entitled to while enrolled and
subtracting that amount from the total amount paid. The difference between the amount of the
monthly housing allowance paid and the amount of the monthly housing allowance the individual
is due will be established as an overpayment.

(C) Individuals who have substantiated mitigating circumstances
will not be charged an overpayment for the lump sum payment for books, supplies, equipment,
and other educational costs (“book stipend”). (Authority: 38 U.S.C. 3034(a), 3323, 3685, 5302)

Next Section is §21.9700
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§21.9700 Yellow Ribbon Program.

(a) Establishment. The “Yellow Ribbon G.I. Education Enhancement Program”, known
as the “Yellow Ribbon Program,” permits an institution of higher learning (IHL), at the IHL’s
option, to enter into an agreement with VA to allow the two parties to provide matching funds to
cover a portion of the outstanding amount of established charges not covered under 38 U.S.C.
chapter 3313(c)(1)(A).

(b) Eligible individuals. This program is only available to individuals entitled to the 100
percent educational assistance rate (based on service requirements) as shown in the chart in
§21.9640(a) or to their designated dependents using entitlement transferred under §21.9570, who
are pursuing training at an eligible IHL.

(c) Eligible IHLs. This program is only available at IHLs located in the United States or at
a branch of such IHL that is located outside the United States.

(d) Agreements. VA will enter into an agreement with an eligible IHL located in the
United States seeking to participate in the Yellow Ribbon Program based on a general agreement
format developed by VA in which the IHL must agree to:

(1) Provide contributions to eligible individuals who apply for such program at
that institution (in a manner prescribed by the institution) on a first-come-first-served basis,
regardless of the rate at which the individual is pursuing training (i.e., full-time versus less than
full-time), during the academic year;

(2) Provide contributions during the current academic year and all subsequent
academic years in which the IHL participates in the Yellow Ribbon Program and the student
maintains satisfactory progress, conduct, and attendance according to the regularly prescribed
standards of the institution;

(3) Limit contributions made on behalf of a participant to funds under the
unrestricted control of the IHL (e.g., a scholarship sent directly to an IHL on behalf of an
individual or specific group of individuals from a third party may not be included in Yellow
Ribbon Program contributions). Funds received directly or indirectly from Federal sources may
not be counted toward contributions;

(4) State the maximum number of individuals for whom contributions will be
made during the academic year;

(5) State the manner (whether by direct grant, scholarship, or otherwise)
contributions will be made under the Yellow Ribbon Program;

(6) State the maximum dollar amount of contributions that may be provided on
behalf of any particular individual during the academic year regardless of the rate at which the

individual is pursuing training. IHLs may specify different contributions amounts:

(1) Based on student status (i.e. , undergraduate, graduate, doctoral), or
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(i1) For each subelement of the institution (i.e., college or professional
school). The maximum amount specified for each subelement of the IHL will apply to all
programs and disciplines offered under such subelement.

(7) Provide the maximum amount of contributions payable toward the unmet
established charges to all participating individuals during each term, quarter, or semester the
individual is enrolled if the IHL’s total contribution toward the individual’s unmet established
charges for the term, quarter, or semester, do not exceed the maximum dollar amount payable
during the academic year as specified in paragraph (d)(6) of this section.

(e) Centralized Agreements. IHLs with multiple campuses may enter into a single Yellow
Ribbon Program Agreement if all participating branches and extensions:

(1) Are listed in the agreement;

(2) Are subject to the authority of the authorizing official signing the Yellow
Ribbon Program Agreement; and

(3) Have a certifying official or other employee who meets the requirements of
§21.4266(f)(3)(ii) and who has access to the terms of the Yellow Ribbon Program Agreement.

(f) Matching Contributions. VA will match each dollar provided by the school on behalf
of an individual; however, the combined amount of contributions under the Yellow Ribbon

Program may not exceed the remaining amount of established charges not covered under 38
U.S.C. chapter 3313(c)(1)(A).

(g) Outreach. The most current list of colleges and universities participating in the
Yellow Ribbon Program will be available at VA’s GI Bill Web site at http:/www.gibill. va.gov.

The list will include specific information on each school’s agreement with VA. (Authority: 38
U.S.C. 3317)

Next Section is $21.9710
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Pursuit of Courses

§21.9710 Pursuit.
Except for an eligible individual seeking tuition assistance top-up or reimbursement for
taking an approved licensing or certification test, an individual’s educational assistance depends

upon his or her pursuit of a program of education. Verification of this pursuit is accomplished by
various certifications. (Authority: 38 U.S.C. 3323(c))

Next Section is §21.9715
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§21.9715 Advance payment certification.

All certifications required by this section shall be in a form specified by the Secretary and
shall contain such information as specified by the Secretary. An advance payment under this
chapter is only permissible to an individual whose rate of pursuit is greater than half-time, and
who is entitled to the monthly housing allowance as provided in §21.9640(b)(1)(ii) or (b)(2)(ii).

(a) Certification needed before an advance payment can be made. In order for an
individual to receive an advance payment of the monthly housing allowance, an application or
other document must be signed by the individual or the enrollment certification must be signed
by an authorized official of the institution of higher learning. (Authority: 38 U.S.C. 3034(a),
3323(a), 3680(d))

(b) Advance payments. All verifications required by this paragraph shall be in a form
specified by the Secretary and shall contain such information as specified by the Secretary.

(1) For each eligible individual receiving an advance payment, an institution of
higher learning must:

(1) Verify enrollment for the individual; and
(i1) Verify the delivery of the advance payment check to the individual.
(2) Once the institution of higher learning has initially verified the enrollment of
the individual, the individual, not the institution of higher learning, must make subsequent

verifications in order to release further payment for that enrollment as provided in §21.9730.
(Authority: 38 U.S.C. 3034(a), 3323(a), 3680(d))

Next Section is §21.9720
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§21.9720 Certification of enrollment.

Except as stated in §21.9680, an institution of higher learning must certify an eligible
individual’s enrollment before he or she may receive educational assistance.

(a) Institutions of higher learning must certify most enrollments. VA does not, as a
condition of payment of tuition assistance top-up or advance payment, require institutions of
higher learning to certify the enrollments of eligible individuals who either are seeking tuition
assistance top-up or, in the cases described in §21.9715, are seeking an advance payment. VA
does not require organizations or entities offering a licensing or certification test to certify that
the eligible individual took the test. In all other cases, the institution of higher learning must
certify the eligible individual’s enrollment before he or she may receive educational assistance.
This certification must be in a form specified by the Secretary and contain such information as
specified by the Secretary. (Authority: 38 U.S.C. 3014(b), 3031, 3034(a), 3323(a), 3482(g),
3680, 3687, 3689, 5101(a))

(b) Length of the enrollment period covered by the enrollment certification.

(1) Institutions of higher learning that offer courses on a term, quarter, or semester
basis will report enrollment for the term, quarter, semester, ordinary school year, or ordinary
school year plus summer term. If the certification covers two or more terms, the institution of
higher learning will report each term, quarter, or semester separately.

(2) Institutions of higher learning organized on a year-round basis that do not offer
courses on a term, quarter, or semester basis will report enrollment for the length of the course.
The certification will include a report of the dates during which the institution of higher learning

closes for any intervals designated in its approval data as breaks between school years.

(3) When an eligible individual enrolls in a distance learning program leading to a
standard college degree, the institution of higher learning’s certification will include:

(1) The enrollment date; and
(i) The ending date for the period being certified. If the institution of
higher learning has no prescribed maximum time for completion, the certification must include

an ending date based on the educational institution’s estimate for completion. (Authority: 38
U.S.C. 3034(a), 3323(a), 3684)

(Approved by the Office of Management and Budget under control number 2900-0073)

Next Section is §21.9725
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§21.9725 Progress and conduct.

() Satisfactory pursuit of program. In order to receive payments of educational
assistance under 38 U.S.C. chapter 33 for pursuit of a program of education, an individual must
maintain satisfactory progress. VA will discontinue payments of educational assistance if the
individual does not maintain satisfactory progress. Progress is unsatisfactory if the individual
does not satisfactorily progress according to the regularly prescribed standards of the institution
of higher learning he or she is attending. (Authority: 38 U.S.C. 3034(a), 3323(a), 3474)

(b) Satisfactory conduct. In order to receive educational assistance for pursuit of a
program of education, an individual must maintain satisfactory conduct according to the regularly
prescribed standards and practices of the institution of higher learning in which he or she is
enrolled. If the individual will no longer be retained as a student or will not be readmitted as a
student by the institution of higher learning in which he or she is enrolled, VA will discontinue
educational assistance, unless further development establishes that the institution of higher
learning’s action is wrongfully retaliatory in nature. (Authority: 38 U.S.C. 3034(a), 3323(a),
3474)

(c) Satisfactory attendance. In order to receive educational assistance for pursuit of a
program of education, an individual must maintain satisfactory attendance. VA will discontinue
educational assistance if the individual does not maintain satisfactory attendance. Attendance is
unsatisfactory if the individual does not attend according to the regularly prescribed standards of
the institution of higher learning in which he or she is enrolled. (Authority: 38 U.S.C. 3034(a),
3323(a), 3474)

(d) Reentrance after discontinuance.

(1) An eligible individual may be reentered following discontinuance because of
unsatisfactory attendance, conduct, or progress when either:

(i) The individual resumes enrollment at the same institution of higher
learning in the same program of education and the institution of higher learning has both
approved the individual’s reenrollment and certified it to VA; or

(i1) VA determines that:

(A) The cause of the unsatisfactory attendance, conduct or progress
has been removed, and

(B) The program that the individual now proposes to pursue is
suitable to his or her aptitudes, interests, and abilities.

(2) Reentrance may be for the same program, a revised program, or an entirely
different program depending on the cause of the discontinuance and the removal of that cause.
(Authority: 38 U.S.C. 3034(a), 3323(a), 3474)

Next Section is §21.9735
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§21.9735 Other required reports.

VA will apply the provisions of §21.7156 to individuals and institutions of higher
learning under 38 U.S.C. chapter 33 as those provisions are applied to veterans and educational
institutions under 38 U.S.C. chapter 30. (Authority: 38 U.S.C. 3034(a), 3323(a))

Next Section is $§21.9740
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§21.9740 False, late, or missing reports.

(a) Eligible individual. Payments may not be based on false or misleading statements,
claims or reports. VA will apply the provisions of §§21.4006 and 21.4007 to any individual who
submits false or misleading claims, statements, or reports in connection with benefits payable
under 38 U.S.C. chapter 33 in the same manner as they are applied to people who make similar
false or misleading claims for benefits payable under 38 U.S.C. chapter 36. (Authority: 38
U.S.C. 3034(a), 3323(a), 3680, 3690, 6103)

(b) Institution of higher learning.

(1) VA may hold an institution of higher learning liable for overpayments that
result from the institution of higher learning’s willful or negligent failure to report excessive
absences from a course, discontinuance of a course, or interruption of a course by an individual
or from willful or negligent false certification by the institution of higher learning. See
§21.9695(b).

(2) If an institution of higher learning willfully and knowingly submits a false
report or certification, VA may disapprove that institution of higher learning’s programs of
education for further enrollments and may discontinue educational assistance to eligible
individuals already enrolled. In doing so, VA will apply §§21.4210 through 21.4216. (Authority:
38 U.S.C. 3034(a), 3323(a), 3690)

Next Section is §21.9745
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§21.9745 Reporting fee.
In determining the amount of the reporting fee payable to institutions of higher learning
for furnishing required reports, VA will apply the provisions of §21.4206 in the same manner as

they are applied in the administration of 38 U.S.C. chapter 36. (Authority: 38 U.S.C. 3034(a),
3323(a), 3684)

Next Section is $21.9750
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Course Assessment
§21.9750 Course measurement.

VA will calculate an individual’s rate of pursuit of an approved program of education
during the individual’s period of enrollment in accordance with this section. For the purpose of
this chapter, VA will consider any rate of pursuit higher than 50 percent to be more than one-half
time training.

(a) Measurement of courses reported in credit hours. If the courses are measured in credit
hours, then the number of credit hours the individual is taking in a term, quarter, or semester will
be divided by the minimum number of credit hours considered to be full-time pursuit in a term,
quarter, or semester at the institution of higher learning as provided in paragraph (c¢) of this
section. The resulting percentage will be the individual’s rate of pursuit.

(b) Measurement of courses reported in clock hours. If the courses are measured in clock
hours, VA will:

(1) Convert the clock hours to equivalent credit hours by:

(i) Adding the total number of clock hours pursued during the term,
quarter or semester,

(i1) Dividing the sum of paragraph (b)(1)(i) of this section by the total
number of weeks in the term; and

(iii) Multiplying the result of paragraph (b)(1)(ii) of this section rounded to
the nearest hundredth by:

(A) If the institution of higher learning measures courses using
both credit and clock hours, the decimal determined by dividing the number of credit hours
considered full-time at the institution by the number of clock hours considered full-time at the
institution.

(B) If the institution of higher learning only measures courses using
clock hours, the decimal determined by dividing 14 credit hours by the number of clock hours
considered full-time at the institution.

(2) Divide the result of paragraph (b)(1) rounded to the nearest hundredth by the
minimum number of credit hours considered to be full-time pursuit in a term, quarter, or
semester as provided in paragraph (c) of this section. The resulting percentage will be the
individual’s rate of pursuit.

(c) Fourteen credit hours are full-time unless the institution of higher learning certifies

that all undergraduate students enrolled for 13 credit hours, or for 12 credit hours, are charged
full-time tuition or are constdered full-time for other administrative purposes.
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(d) High school courses. If an individual using transferred entitlement is eligible for
pursuit of a secondary school diploma or equivalency certificate, VA will determine the rate of
pursuit in accordance with this paragraph. For individuals pursuing high school courses measured
n:

(1) Credit hours, VA will use the formula in paragraph (a) of this section.
(2) Clock hours, VA will use the formula in paragraph (b) of this section.
(3) Units, VA will convert the units to credit hours as follows:

(i) Divide the total number of units required for the program of education
by 4 (the number of ordinary school years generally required for completion);

(i) Round the result of paragraph (d)(3)(i) of this section to the nearest
whole number.

(iii) Multiply the result of paragraph (d)(3)(ii) of this section by:

(A) 1.0 to determine the number of units required for a rate of
pursuit equal to 100 percent. This number is equivalent to 14 credit hours;

(B) .75 to determine the number of units required for a rate of
pursuit equal to 75 percent. An individual will be considered to be enrolled in 10.5 credit hours
for any number of units equal to or greater than the number determined in this paragraph but less
than the number determined in paragraph (d)(3)(iii)(A) of this section;

(C) .50 to determine the number of units required for a rate of
pursuit equal to 50 percent. An individual will be considered to be enrolled in 7 credit hours for
any number of units equal to or greater than the number determined in this paragraph but less
than the number determined in paragraph (d)(3)(iii)(B) of this section;

(D) .25 to determine the number of units required for a rate of
pursuit equal to 25 percent. An individual will be considered to be enrolled in 3.5 credit hours for

any number of units up to the number determined in paragraph (d)(3)(iii)(C) of this section.
(Authority: 38 U.S.C. 3319(h))

Next Section is §21.9765
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Approval of Programs of Education
§21.9765 Program of education approval.
VA may provide educational assistance for pursuit of a program of education offered by

an institution of higher learning if that program of education is approved under 38 U.S.C. chapter
30 in accordance with §§21.7220 and 21.7222. (Authority: 38 U.S.C. 3034(a), 3313(b), 3323(a))

Next Section is $21.9770
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Administrative

§21.9770 Administrative.

In administering chapter 33, VA will apply the sections noted in paragraphs (a) through
(f) of this section. For the purpose of application, the term “veteran” as used in these sections is
deemed to mean “an eligible individual under 38 U.S.C. chapter 33,” and the term “38 U.S.C
chapter 30” as used in these sections is deemed to mean “38 U.S.C. chapter 33”.

(a) Section 21.7301—Delegations of authority;

(b) Section 21.7302—Finality of decisions;

(c) Section 21.7303—Revision of decisions;

(d) Section 21.7305—Conflicting interests;

(e) Section 21.7307—Examination of records; and

(f) Section 21.7310—Civil rights. (Authority: 38 U.S.C. 511, 512(a), 3034(a), 3323(a),
3690, 3696)

End of Subpart P
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