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Title 38, Part 21
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Covering the period of Federal Register issues

through July 3, 2007


When Book G was originally prepared, it was current through final regulations published in the Federal Register of 25 February 1992.  These supple​mental materials are designed to keep your regulations up to date.  You should file the attached pages immediately, and record the fact that you did so on the Supplement Filing Record which is at page G-8 of Book G, Vocational Rehabilitation and Education.  



To ensure accuracy and timeliness of your materials, 



it is important that you follow these simple procedures:

1. Always file your supplemental materials immediately upon receipt. 


2. Before filing, always check the Supplement Filing Record (page G-8) to be sure that all prior supplements have been filed.  If you are missing any supple​ments, contact the Veterans Benefits Administration at the address listed on page G-2.


3. After filing, enter the relevant information on the Supplement Filing Record sheet (page G-8)—the date filed, name/initials of filer, and date through which the Federal Register is covered.


4. If as a result of a failure to file, or an undelivered supplement, you have more than one supplement to file at a time, be certain to file them in chronological order, lower number first.   


5. Always retain the filing instructions (simply insert them at the back of the book) as a backup record of filing and for reference in case of a filing error.


6. Be certain that you permanently discard any pages indicated for removal in the filing instructions in order to avoid confusion later.


To execute the filing instructions, simply remove and throw away  the pages listed under Remove These Old Pages, and replace them in each case with the corres​pond​ing pages from this supplement listed under Add These New Pages.  Occasionally new pages will be added without removal of any old material (reflecting new regulations), and occasionally old pages will be removed with​out addition of any new material (reflecting rescinded regulations)—in these cases the word None will appear in the appropriate column.  

FILING INSTRUCTIONS

Book G, Supplement No. 75

July 5, 2007



Remove these
Add these
Section(s)

 
old pages
new pages
Affected
Do not file this supplement until you confirm that all prior supplements have been filed


21.4131-1 to 21.4131-6
21.4131-1 to 21.4131-6
§21.4131


21.7074-1 to 21.7075-1
21.7074-1 to 21.7075-1
§21.7075


21.7141-1 to 21.7143-1
21.7141-1 to 21.7143-1
§21.7142

Be sure to complete the 

Supplement Filing Record (page G-8) 

when you have finished filing this material.

HIGHLIGHTS

Book G, Supplement No. 75

July 5, 2007


Supplement Highlights references: Where substantive changes are made in the text of regulations, the paragraphs of Highlights sections are cited at the end of the relevant section of text. Thus, if you are reading §3.263, you will see a note at the end of that section which reads: “Supplement Highlights references—6(2).” This means that paragraph 2 of the Highlights section in Supplement No. 6 contains information about the changes made in §3.263. By keeping and filing the Highlights sections, you will have a reference source explaining all substantive changes in the text of the regulations.


Supplement frequency: This Book G (Rehabilitation and Education) was originally supplemented six times a year, in February, April, June, August, October, and December. Beginning 1 August 1995, supplements will be issued every month during which a final rule addition or modification is made to the parts of Title 38 covered by this book. Supplements will be numbered consecutively as issued.

Modifications in this supplement include the following:


1. On 29 June 2007, the VA published a correcting amendment, effective that same date, to corrects errors in a document published in the Federal Register on 5 April 2007 (72 FR 16962) that amended regulations governing various aspects of the education programs that VA administers. Changes:



( In §21.4131, revised paragraphs (a)(2)(ii), (d)(2) introductory text, and (d)(2)(ii);



( Revised §21.7075; and



( In §21.7142, revised paragraph (b)(5)(ii).
-

Payments; Educational Assistance Allowance

§21.4131   Commencing dates.

VA will determine under this section the commencing date of an award or increased award of educational assistance provided pursuant to subpart C or G. When more than one paragraph in this section applies, VA will award educational assistance using the latest of the applicable commencing dates.

(a) Entrance or reentrance including change of program or educational institution: individual eligible under 38 U.S.C. chapter 32. When an eligible veteran or servicemember enters or reenters into training (including a reentrance following a change of program or educational institution), the commencing date of his or her award of educational assistance will be determined as follows:

(1) For other than licensing or certification tests.

(i) If the award is the first award of educational assistance for the program of education the veteran or servicemember is pursuing, the commencing date of the award of educational assistance is the latest of:

(A) The date the educational institution certifies under paragraph (b) or (c) of this section;

(B) One year before the date of claim as determined by §21.1029(b);

(C) The effective date of the approval of the course, or one year before the date VA receives the approval notice, whichever is later; or

(ii) If the award is the second or subsequent award of educational assistance for the program of education the veteran or servicemember is pursuing, the effective date of the award of educational assistance is the later of:

(A) The date the educational institution certifies under paragraph (b) or (c) of this section; or

(B) The effective date of the approval of the course, or one year before the date VA receives the approval notice, whichever is later.  (Authority: 38 U.S.C. 3672, 5103, 5110(b), 5113)

(2) For licensing or certification tests. VA will award educational assistance for the cost of a licensing or certification test only when the veteran or servicemember takes such test:

(i) While the test is approved under 38 U.S.C. chapter 36;

(ii) While the veteran or servicemember is eligible for educational assistance under subpart G; and

(iii) No more than one year before the date VA receives a claim for reimbursement of the cost of the test.  (Authority: 38 U.S.C. 3672, 3689, 5110, 5113)

(b) Certification by school—the course or subject leads to a standard college degree.

(1) When the student enrolls in a course offered by independent study, the commencing date of the award or increased award of educational assistance will be the date the student began pursuit of the course according to the regularly established practices of the educational institution.

(2) Except as provided in paragraphs (b)(3), (b)(4) and (b)(5) of this section when a student enrolls in a resident course or subject, the commencing date of the award or increased award of educational assistance will be the first scheduled date of classes for the term, quarter or semester in which the student is enrolled.

(3) When the student enrolls in a resident course or subject whose first scheduled class begins after the calendar week when, according to the school’s academic calendar, classes are scheduled to commence for the term, quarter, or semester, the commencing date of the award or increased award of educational assistance allowance will be the actual date of the first class scheduled for that particular course or subject.

(4) When a student enrolls in a resident course or subject, the commencing date of the award will be the date the student reports to the school provided that:

(i) The published standards of the school require the student to register before reporting, and

(ii) The published standards of the school require the student to report no more than 14 days before the first scheduled date of classes for the term, quarter or semester for which the student has registered, and no later than the first scheduled date of classes for the term, quarter or semester for which the student has registered.

(5) When the student enrolls in a resident course or subject and the first day of classes is more than 14 days after the date of registration, the commencing date of the award or the increased award of educational assistance will be the first day of classes.  (Authority: 38 U.S.C. 3481(a), 3680(a); Pub. L. 98-525) 


(c) Certification by school or establishment—course does not lead to a standard college degree.

(1) Residence school: See paragraph (b) of this section.  (Authority: 38 


U.S.C. 3481, 3687)



(2) Correspondence school: Date first lesson sent or date of affirmance 


whichever is later.



(3) Job training: First date of employment in training position.

(d) Entrance or reentrance including change of program or educational institution: individual eligible under 38 U.S.C. chapter 35. When a person eligible to receive educational assistance under 38 U.S.C. chapter 35 enters or reenters into training (including a reentrance following a change of program or educational institution), the commencing date of his or her award of educational assistance will be determined as follows:

(1) For other than licensing or certification tests.

(i) If the award is the first award of educational assistance for the program of education the eligible person is pursuing, the commencing date of the award of educational assistance is the latest of:

(A) The beginning date of eligibility as determined by §21.3041(a) or (b) or by §21.3046(a) or (b), whichever is applicable;

(B) One year before the date of claim as determined by §21.1029(b);

(C) The date the educational institution certifies under paragraph (b) or (c) of this section;

(D) The effective date of the approval of the course, or one year before the date VA receives the approval notice, whichever is later; or

(ii) If the award is the second or subsequent award of educational assistance for that program, the effective date of the award of educational assistance is the later of:

(A) The date the educational institution certifies under paragraph (b) or (c) of this section; or

(B) The effective date of the approval of the course, or one year before the date VA receives the approval notice, whichever is later.  (Authority: 38 U.S.C. 3014, 3023, 3034, 3672, 5103)

(2) For licensing or certification tests. VA will award educational assistance for the cost of a licensing or certification test only when the eligible person takes such test:

(i) While the test is approved under 38 U.S.C. chapter 36;

(ii) While he or she is eligible for educational assistance under subpart C; and

(iii) No more than one year before the date VA receives a claim for reimbursement of the cost of the test.  (Authority: 38 U.S.C. 3512, 3672, 3689, 5110, 5113)


(e) [Removed and reserved]


(f) Liberalizing laws and Department of Veterans Affairs issues. In accordance with facts found. but not earlier than the effective date of the act or administrative issue.


(g) Correction of military records. Eligibility of a veteran or eligible person may arise as the result of correction or modification of military records under 10 U.S.C. 1552, or a change, correction or modification of a discharge or dismissal under 10 U.S.C. 1553, or other competent military authority. In these cases the commencing date of educational assistance allowance will be in accordance with the facts found, but not earlier than the date the change, correction or modification was made by the service department.  (Authority: 38 U.S.C. 3462(b), 3501(d))


(h) Individuals in a penal institution. If a veteran or eligible person is paid a reduced rate of educational assistance or no educational assistance under §21.3132(a) or (b) or §21.5139, the rate will be increased or benefits will commence effective the earlier of the following dates:



(1) The date the tuition and fees are no longer being paid under another Federal program, or a State or local program, or



(2) The date of the release from the prison or jail.  (Authority: 38 U.S.C. 3482(g), 3532(e))

(i) Fugitive felons. An award of educational assistance allowance to an otherwise eligible veteran or person will begin effective the date the warrant for the arrest of the felon is cleared by:

(1) Arrest;

(2) Surrendering to the issuing authority;

(3) Dismissal; or

(4) Court documents (dated after the warrant for the arrest of the felon) showing the individual is no longer a fugitive.  (Authority: 38 U.S.C. 5313B)


(j) [Removed and reserved]


[31 FR 6774, May 6 1966, as amended at 39 FR 43220, Dec. 11, 1974; 41 FR 47929 Nov. 1, 1976; 46 FR 62060, Dec. 22, 1981; 48 FR 37977 and 37978, Aug. 22, 1983; 49 FR 5113, Feb. 10, 1984; 50 FR 48581, Nov. 26, 1985; 51 FR 16318, May 2, 1986; 54 FR 28677, July 7, 1989; 57 FR 40614, Sept. 4, 1992; 61 FR 6782, Feb. 22, 1996; 61 FR 26113; 64 FR 23772, May 4, 1999; 66 FR 38938, July 26, 2001; 70 FR 25786, May 16, 2005; 72 FR 16968, Apr. 5, 2007; 72 FR 35661, June 29, 2007] 

Supplement Highlights references: 23(1), 27(1), 42(1), 56(2), 68(1), 73(1), 75(1).

Next Section is §21.4135

Reserved

§21.7074  Entitlement to supplemental educational assistance.


In determining the entitlement of a veteran or servicemember who is eligible for supplemental educational assistance VA shall:


(a) Calculate the veteran’s or servicemember’s entitlement to basic educational assistance on the day he or she establishes eligibility for supplemental educational assistance, and


(b) Credit the veteran or servicemember with the same number of months and days entitlement to supplemental educational assistance as the number calculated in paragraph (a) of this section.  (Authority: 38 U.S.C. 3023; Pub. L. 98-525)

§21.7075  Entitlement to tuition assistance top-up.

An individual who is entitled to educational assistance under 38 U.S.C. chapter 30 is also entitled to 36 months of tuition assistance top-up. This entitlement is parallel to, and does not replace, the entitlement to educational assistance available under §21.7072. If the individual receives tuition assistance top-up, VA will make a charge against both the entitlement under §21.7072 and the entitlement under this section. The charge will be as described in §21.7076(b)(10).  (Authority: 38 U.S.C. 3013, 3014(b), 3032)

[72 FR 16980, Apr. 5, 2007, as amended at 72 FR 35662, June 29, 2007]

Supplement Highlights references:  73(1), 75(1).

§21.7141  Tutorial assistance.

An individual who is otherwise eligible to receive benefits under the Montgomery GI Bill–Active Duty may receive supplemental monetary assistance to provide tutorial services. In determining whether VA will pay the individual this assistance, VA will apply the provisions of §21.4236.  (Authority: 38 U.S.C. 3019, 3492)


[56 FR 20136, May 2, 1991, as amended at 61 FR 26117, May 24, 1996]


Supplement Highlight reference:  27(1)

§21.7142  Accelerated payments, payment of tuition assistance top-up, and licensing or 

certification test reimbursement.

(a) Amount of accelerated payment. An accelerated payment will be the lesser of:

(1) The amount equal to 60 percent of the charged tuition and fees for the term, quarter, or semester (or the entire program of education for those programs not offered on a term, quarter, or semester basis), or

(2) The aggregate amount of basic educational assistance to which the individual remains entitled under 38 U.S.C. chapter 30 at the time of the payment.  (Authority: 38 U.S.C. 3014A)

(b) Amount of tuition assistance top-up. The amount of tuition assistance top-up VA will pay to an individual for a course is the lowest of the following:

(1) All of the charges of the educational institution for the individual’s education or training that the Secretary of the military department concerned has not paid under 10 U.S.C. 2007(a) or 2007(c);

(2) That portion of the charges of the educational institution for the individual’s education that the Secretary of the military department concerned has not paid under 10 U.S.C. 2007(a) or 2007(c) and for which the individual has stated to VA that he or she wishes to receive payment;

(3) An amount VA will determine by multiplying the individual’s remaining months and days of entitlement to educational assistance as provided under §21.7072 or §21.7073 by the individual’s monthly rate of basic educational assistance as provided under §21.7136 or §21.7137, as appropriate;

(4) An amount VA will determine by multiplying the individual’s remaining months and days of entitlement to tuition assistance top-up as provided under §21.7075 by the individual’s monthly rate of basic educational assistance as provided under §21.7136 or §21.7137, as appropriate; or

(5) An amount VA will determine by:

(i) Dividing the total number of days from the date on which the individual became eligible for educational assistance under the Montgomery GI Bill–Active Duty by the number of days in the term during which the individual took the course or course for which he or she wants tuition assistance top-up; and

(ii) Multiplying the result by the amount stated in paragraph (b)(1) or (b)(2) of this section, as appropriate.  (Authority: 38 U.S.C. 3014(b))

(c) Amount of reimbursement for taking a licensing or certification test. The amount of educational assistance VA will pay as reimbursement for taking an approved licensing or certification test is the lowest of the following:

(1) The fee that the licensing or certification organization offering the test charges for taking the test;

(2) $2,000; or

(3) An amount VA will determine by multiplying the veteran’s or servicemember’s remaining months and days of entitlement to educational assistance as provided under §21.7072 or §21.7073 by the veteran’s or servicemember’s monthly rate of basic educational assistance as provided under §21.7136 or §21.7137, as appropriate.  (Authority: 38 U.S.C. 3032(f))

[68 FR 35180, June 12, 2003, as amended at 72 FR 16982, Apr. 5, 2007; 72 FR 35662, June 29, 2007]


Supplement Highlight references:  62(3), 73(1), 75(1).

§21.7143  Nonduplication of educational assistance.


(a) Payments of educational assistance shall not be duplicated. An individual, entitled to educational assistance under 38 U.S.C. chapter 34, who establishes entitlement under 38 U.S.C. chapter 30, shall not be eligible to receive educational assistance under 38 U.S.C. chapter 30 before January 1, 1990. An individual who is entitled to educational assistance under 38 U.S.C. chapter 30 and any of the provisions of law listed in this paragraph must elect which benefit he or she will receive for the program of education he or she wishes to pursue. The provisions of law are:



(1) 38 U.S.C. chapter 31,



(2) 38 U.S.C. chapter 32,



(3) 38 U.S.C. chapter 35,



(4) 10 U.S.C. chapter 1606,



(5) 10 U.S.C. chapter 107, 

(6) The Hostage Relief Act of 1980, (Pub. L. 96-499, 94 Stat. 1967–1974, and 5 U.S.C. 5561 note), and

(7) The Omnibus Diplomatic Security and Antiterrorism Act of 1986 (Pub. L. 99-399, 100 Stat. 887–889 (10 U.S.C. 2181–2185)).  (Authority: 38 U.S.C. 3033, 3681)


(b) Election of benefits. The veteran must elect in writing which benefit he or she wishes to receive. The veteran may make a new election at any time, but may not elect more than once in a calendar month.  (Authority: 38 U.S.C. 3033; Pub. L. 98-525)


(c) Nonduplication—Federal program. Payment of educational assistance is prohibited to an otherwise eligible veteran or servicemember:



(1) For a unit course or courses which are being paid for entirely or partly by the Armed Forces during any period he or she is on active duty;



(2) For a unit course or courses which are being paid for entirely or partly by the Department of Health and Human Services during any period that he or she is on active duty with the Public Health Service; or



(3) For a unit course or courses which are being paid for entirely or partly by the United States under the Government Employees’ Training Act.  (Authority: 38 U.S.C. 3034, 3681)


[53 FR 1757, Jan. 22, 1988, as amended at 55 FR 28389, July 11, 1990; 57 FR 15025, April 24, 1992; 58 FR 46867, Sept. 3, 1993; 61 FR 20729, May 8, 1996; redesignated at 68 FR 35180, June 12, 2003]


Supplement Highlights references:  8(3), 62(3).

Next Section is §21.7144
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