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CHAPTER 6. CANCELLATION, FRAUD OR FORFEITURE





6.01	GENERAL





a.	A cancellation is the action taken to invalidate an insurance contract and/or the TDIP, (Total Disability Income Provision) or to nullify a reinstatement or a contract change, such as conversion, renewal, or change of plan.





b.	Cancellation of the TDIP will be accomplished as prescribed in this chapter except when it is at the request of the insured.





c.	Cancellation is based on a determination that no protection was afforded under the limitations of 38 U.S.C. and VA regulations or that protection was forfeited by reason of fraud on the part of the applicant. Generally, the following conditions form the basis for cancellation of a contract:





(1)	Application withdrawn before the effective date requested.





(2)	Death before effective date requested.





(3)	More than $10,000 insurance in force.





(4)	Evidence that payment of initial premium was invalidated (such as check returned after redeposit).





(5)	  Satisfactory evidence that the insured was misinformed regarding the application for conversion, renewal, change of plan, or other insurance privileges.





(6)	A statement from the insured indicating that he or she misunderstood the age 50 limitation on contracts exchanged for convertible term insurance.





(7)	Evidence of administrative error.





(8)	Fraud in procuring the contract.





(9)	Insurance forfeited under 38 U.S.C. 711.





(10) Fraudulent enlistment, when it is determined that the insured was mentally or legally incapable of entering into a contract of enlistment.





(11) Applicant not a member of the Armed Forces.





6.02	FRAUD





a.	The elements of fraud insofar as they concern contracts for life insurance are a false representation in reference to a material fact made with the knowledge of its falsity and with the intent to deceive, with action taken in reliance upon the representation.





b.	All cases involving a question of fraud in application for insurance, TDIP, reinstatement or change of plan will be referred to ICS (Insurance Claims Section) through the Section Chief for development and determination. Any correspondence received while a fraud decision is pending will be referred to that section.





c.	Formal decisions as to fraud will be prepared by ICS on VA Form 29-808, Decision of Insurance Claims, and returned to the Medical Determination Section with a memorandum for the appropriate action.





d.	A fraud decision will be the authority for canceling the insurance and/or TDIP or the authority for


-	canceling other actions taken and restoring the insurance to its status prior to the date the contract was determined to be fraudulent.
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e.	A VA Form 29-328, Underwriting Worksheet, will be prepared to make a record of the cancellation. The authority for the cancellation will be shown under Remarks as: FRAUD DECISION DATED (date) RENDERED BY ICS.





f.	A letter of cancellation or disapproval will be sent to the claimant by certified mail. The letter will include such information as:





(l)	Date of the fraud decision.





(2)	Date of cancellation of the contract.





(3)	Amount to be refunded and all other pertinent accounting information.





g.	In addition to the above information, in each case, the letter will include the following paragraphs:





(1)	Any new evidence which you believe would justify a different decision should be sent to us promptly. If you have no further evidence but believe the decision is not correct, you may initiate an appeal to the Board of Veterans Appeals by filing a notice of disagreement at any time within 1 year from the date of this letter. A notice of disagreement is simply a written communication which makes clear your intention to initiate an appeal and the specific part of our decision with which you disagree. The notice of disagreement should be sent to this office. In the absence of a timely appeal, this decision becomes final.





(2)	If you appeal and the appeal is allowed, your insurance will be considered to have been inforce from the date of your original application and the cost of this protection should be paid as soon as possible after you are informed of a favorable decision by the Board of Veterans Appeals. The failure to pay for the insurance coverage thus established will create an interest bearing lien that will constitute an indebtedness to the United States, such lien is subject to the usual collection procedures. When an appeal involves a change or addition to insurance currently in force, you should continue to pay premiums on the existing contract to avoid lapse of your present policy while your -appeal is pending. You will be advised of any monetary adjustments when the final decision is made on your appeal.





NOTE:	A notice of disagreement postmarked before the expiration of the 1 year period will be accepted.





h.	If an expression of dissatisfaction or disagreement in writing (this is a notice of disagreement) is received, it will be acknowledged and action taken as outlined in chapter 7.





i.	If fraud is found to exist while processing an application for insurance, conversion, change of plan, TDIP, or reinstatement, the application will be disapproved.





j.	If after an approval of any of the above applications, it is determined that fraud was involved and the record is on tape, the following actions will be taken:





(l)	Application for insurance-Prepare input to purge the contract from the master record as of the effective date.





(2)	TDIP-Prepare input to delete the TDIP only from the master record as of the effective date of the TDIP.





(3)	Conversion-Prepare input to purge the permanent plan from the master record and to restore the term





plan to its status prior to the conversion.


(4)	Change of plan-Prepare input to purge the new plan from the master record and restore the old plan to its status prior to the change.





(5)	Reinstatement-Prepare input to restore the account to its prior status prior to the date fraud was found to exist.
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 k.   Refund to premiums involved in a case of fraud will be as follows:





(1)	Premiums paid before the date of the fraud decision for any period within 2 years from the effective date established by the fraudulent action, which are earned, ARE NOT subject to refund. Premiums paid before the date of fraud decision for any period subsequent to 24 months after the effective date established by the fraudulent action, which are earned, ARE subject to refund.





(2)	Premiums paid before the date of the fraud decision which are unearned as of the date of the fraud decision are to be considered as suspense items and are subject to refund.





(3)	Premiums paid on or after the date of the fraud decision are considered as suspense items and are subject to refund.





(4)	Regardless of the date paid, overpayments and other items in suspense, not subject to posting, are subject to refund.





NOTE:	Suspense items are not subject to setoff without the permission of the insured.





(5)	All refunds will be computed based on their present value and without interest. In those cases when one remittance covers a period for which premiums will be retained and also covers a period for which premiums will be refunded, the amount of the remittance to be refunded will be calculated by subtracting the present value of all premiums to be retained from the present value of all premiums covered by the remittance.





l.	The amount of any loan, dividend total disability income, difference in reserve on a change of plan from a higher to a lower reserve, or other payment which would not have been disbursed except for the fraudulent act will be deducted from any premiums subject to refund. If the fraud was committed in connection with an application for TDIP only, deduction of any disability benefits which have been disbursed erroneously may be made only from premiums tendered for disability income coverage which are subject to refund.





m.	When the full amount of moneys has been erroneously disbursed and because of the fraudulent action cannot be collected from the premiums subject to refund, an insurance overpayment indebtedness lien will be established to cover the difference. If such difference covers an erroneously disbursed loan, the transfer of moneys within the control accounts will be taken by debiting the lien principal control account and crediting the loan principal account by the amount of the outstanding loan. Regular collection of indebtedness procedure will be followed where any lien is established.





n.	When a policy is canceled because of fraud or when a conversion, change of plan, or reinstatement is canceled within 2 years from the effective date established by the fraudulent action, and there is a loan outstanding on that date, or on the date of the fraud decision, action will be taken as follows:





(1)	If the loan was granted on or after the date on which the fraudulent action occurred, the loan cannot be collected from the reserve. Although all premiums paid through the date of the fraud decision are retained, such premiums cannot be regarded as setting up reserve. The loan will be liquidated by debiting the lien principal control account and crediting the loan principal account by the amount of the outstanding loan. The outstanding loan is the amount of the loan with interest to the last anniversary date of the loan before the date of the fraud decision. The transfer of moneys will be indicated on the VA Form 29-328. The policyholder will be requested to reimburse the VA for the amount of the outstanding loan and notified that if such amount is not paid within l year from the date of notification, interest will be charged on the indebtedness from the date on which it is established; that is from the notification date of the lien which is established to liquidate the loan.





(2)	If the loan was granted before the date on which the fraudulent action in connection with a change of plan occurred, it will be necessary to adjust the loan account to reflect the same balance which existed immediately before the effective date of change established by the fraudulent action.
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(a)	If the outstanding loan balance is greater than the loan balance which existed immediately before the effective date of change, the lien principal control account will be debited and the loan principal account credited by the difference in the loan balance. The transfer of the amount required for this adjustment will be entered on the VA Farm 29-328. The policyholder will be requested to reimburse the VA for the amount required to make the adjustment and notified that if such amount is not paid within 1 year from the date of notification, interest will be charged on the indebtedness from its effective date.





(b)	If the outstanding loan balance is less than the loan balance which existed immediately before the effective date of change, the difference in the loan balance will be subject to refund. The loan principal account will be debited and the cash account credited by the difference in the loan balances. This action will be entered on the VA Form 29-328.





(3)	If a loan existed on a permanent plan contract at the time of lapse and a later reinstatement is canceled because of fraud, the loan account will be adjusted to reflect the same balance which existed on the date of lapse, and action taken as provided in subparagraph (2) above.





o.	When a change of plan or conversion is canceled because of fraud, within 2 years from the effective date established by the fraudulent action, the amount of reserve credit paid to the insured or otherwise disposed of at the time a change of plan from a higher to a lower reserve value or a conversion was effected will be established as an insurance overpayment indebtedness. The policyholder will be notified of the amount and effective date of the indebtedness.





p.	When moneys are deducted from premiums subject to refund, the purpose of the deductions will be clearly shown on the VA Form 29-328, so that distribution of moneys may be made to the proper control accounts. when a deduction is made to cover erroneously disbursed dividends, the years in which such dividends were earned must be indicated.  When a lien is established for amounts erroneously disbursed, the control accounts involved must be clearly indicated on the VA Form 29-328.�


6.03	FRAUDULENT ENLISTMENT


	


a.	Under provisions of 38 U.S.C. and VA regulations, NSLI, and USGLI all contracts or policies issued, reinstated or converted are incontestable except for fraud, nonpayment of premiums, or on the ground that the applicant was not a member of the military or naval forces of the United States. However, discharge or release of an insured from military or naval service for the reason of fraudulent enlistment does not invalidate insurance issued on the basis of such service, unless the Administrator determines that the insured was mentally or legally incapable of entering into a contract of enlistment.





b.	When there is an indication that an insured has been discharged or released because of a fraudulent enlistment, the facts will be fully developed. VA Form 29-150, Request for Service Information, will be prepared for the appropriate service department. The form will contain a brief resume of the information needed. This form will be prepared in duplicate for all service departments except for the Navy, in which case the form will be prepared in triplicate. The original, or for the Navy original and l copy, will be detached. The extra copy will be filed in the insurance folder. If no reply is received within 60 days, a second VA Form 29-150 will be sent. If a reply is not received within 60 days of the second request, a dictated letter will be sent.





c.	If the facts disclose that a mental disability existed, VA Form 07-3101, Request for Information, will be prepared and released to the appropriate service department, requesting all service medical records. If court-martialed, a copy of the proceedings and findings will be requested. After all the evidence has been assembled, the records will be given to the medical consultant for determination of the mental capacity of the insured to enter into a valid contract of enlistment.





d.	If the medical consultant determines that the insured was mentally incapable of entering into a contract of enlistment, the entire file will be forwarded to the Chief, Program Management Division (290), VA center, Philadelphia, for the determination to be confirmed before action is taken to cancel the insurance. If it is
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determined that the insured was mentally capable of entering into a contract of enlistment, the insurance will not be canceled.





e.	When the facts do not disclose that a mental disability existed, the evidence will be noted to the effect that the insurance is not subject to cancellation because of fraudulent enlistment. The notation will be initialed and dated by the LMA (Lay Medical Approver). The evidence will be filed in the insurance folder.





f.	When the facts indicate that the insured was legally incapable of entering into a contract of enlistment, or the medical consultant has any doubt as to the action to be taken, the file will be forwarded to the Chief, Program Management Division (290), VA center, Philadelphia, for determination regarding validity of the enlistment.





g.	When it is necessary to cancel insurance for fraudulent enlistment, a VA Form 29-328 will be prepared for record purposes. The remarks section will be noted: FRAUDULENT ENLISTMENT-LEGALLY (OR MENTALLY) INCAPABLE-VA REGULATION 3462.





h.	All moneys credited to the account including premiums paid and earned, less any dividend payment or indebtedness, will be refunded.





6.04	FORFEITURE UNDER 38 U.S.C. 711





a.	Any person who is found guilty of mutiny, treason, spying, or desertion, or who, because of conscientious objections, refuses to perform service in the Armed Forces of the United States or refuses to wear the uniform of such service forfeits all rights to NSLI.





b.	Generally, the service departments furnishes the VA with copies of the general or special court-martial orders of the approved findings of court-martials involving the situations as enumerated in the above paragraph. In Navy and Marine Corps cases, a memorandum over the signature of an official of the Navy is acceptable in lieu of a copy of the court-martial orders, provided such a memorandum contains sufficient date to make a determination as to whether the offense is one involving forfeiture of all rights to insurance.





c.	If upon receiving copies of the general or court-martial orders, a determination as to whether the offense was one involving forfeiture of insurance cannot be made, a VA Form 29-150 will be prepared in duplicate for all service departments, except the Navy, in which case the form will be prepared in triplicate. The original, or in the case of the Navy, original and duplicate, will be forwarded to the service department concerned. The extra copy prepared will be filed in the insurance folder.





d.	In addition to filling out the form with the required information, the following statement will be added: Court-martial offense indicated. Furnish report of charges, findings, sentence of court-martial, and, if restored to duty, the date of restoration. If not court-martialed, furnish disposition of the offense.





e.	When a member of the Armed Forces has been discharged under other than honorable conditions by reason of desertion, trial deemed inadvisable, it will be necessary to know whether the deserter was returned to military control and whether his or her whereabouts is known. These questions, if relevant, will also be included on VA Form 29-150.





f.	If a reply is not received within 60 days, an original VA Form 29-150 will be prepared with the notation, SECOND REQUEST entered on the top of the form. The file copy will be noted that a second request has been released and the date of the second request. When the original is received, the file copy will be destroyed in accordance with Records Control Schedule VB-l. If a reply is not received within 60 days of the second request, a dictated letter will be prepared for release to the service department.





g.	When the question of forfeiture is involved, but the insured has not been found guilty of one of the exact offenses set forth in 38 U.S.C. 711, the case with a current VA Form 29-5886b, Insurance Record Printout (RPO), for each account will be sent to the Chief, Insurance Program Management Division (290), VA center,


-	Philadelphia, for a determination.
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h.	When the court-martial orders and/or VA Form 29-150 or other evidence indicates that conviction was for an offense cited in 38 U.S.C. 711, and if the effective date to be established in connection with the pending application precedes the date of the offense, and all requirements in connection with such application have been met, the application will be processed before the case is forwarded for determination regarding forfeiture.





i.	When all the evidence required in connection with the offense has been received, the insurance folder with the pertinent material will be sent to the Chief, Insurance Operations Division, or a designee, for a determination as to whether the rights to the insurance have been forfeited. If the evidence in the court-martial orders and/or VA Form 29-150 or other sources establishes that there is no forfeiture, the complete file of evidence and pending application or claim, if any, will be stamped with the following notation, signed, dated and filed in the insurance folder: NOT MADE INELIGIBLE BY TITLE 38 U.S.C. 7.11 DATE_____ SIGNATURE______ The folder will be returned to file. If forfeiture is in order, all basic records including the original application(s) pertaining to the insurance contract(s) involved will be stamped with the following impression and signed and dated in the space provided: INSURANCE FORFEITED TITLE 38 U.S.C. DATE________SIGNATURE _______. The folder with the pertinent material will be returned to the LMA for the appropriate action.





j.	Upon receipt of the insurance folder, the LMA will take the following action as determined by the date the offense was committed and the date the application was submitted:





(1)	If the account is on tape, the necessary input documents will be prepared to purge the master record. Disposition of premiums will be governed by the following:





(a)	Premiums paid before the date of commission of the forfeiture offense or before the date of execution, which are earned are not subject to refund.





(b)	Premiums paid on or after the date of commission of the forfeiture offense or date of execution are subject to refund.





(c)	Regardless of the date paid, overpayments and pending items, not subject to posting, are refundable.





(2)	Prepare VA Form 29-328 for each policy that is being forfeited and enter the following notation in the remarks: INSURANCE FORFEITED UNDER TITLE 38 U.S.C. 711 - The insurance will be canceled as of the date of the offense.





(3)	If the pending application is for insurance, or a change thereto, and the effective date to be established is on or after the date of offense, it will be disapproved. However, if the application is for RH insurance which was submitted before the date of discharge by a person who after a forfeiture offense was restored to active duty under conditions which did not result in reimposition of the sentence or any portion thereof, the application, if otherwise acceptable, will be approved.





(4)	If there was prior insurance which was surrendered for cash before the forfeiture offense, it may not be replaced or reinstated under 38 U.S.C. 781, even though, after the date of offense, the applicant was restored to active duty under conditions which did not result in reimposition of the sentence or any portion thereof. In such cases eligibility for insurance is limited to RH insurance (38 U.S.C. 722) and the applicant will be so advised.





(5)	If there is a pending claim for disability insurance benefits of the insurance in force under 38 U.S.C. 712, the folder will be referred to ICS on VA Form 3230, Reference Slip, for the proper action. The reference slip will also contain a notation to the effect that VA Form 29-328 has been prepared and filed in the insurance folder.





(6)	If the insurance being forfeited is for a permanent plan, extended term, or a paid-up contract, the reserve value on the date of cancellation will be paid to the individual whose insurance was forfeited, if living, under option 1, in accordance with the regular cash surrender procedure. If the person is deceased, the folder will be routed to the Death Claims activity for the determination of the proper payee.
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6.05	DEATH INFLICTED AS LAWFUL PUNISHMENT FOR CRIME OR MILITARY OR NAVAL OFFENSE





a.	When an insured is executed for a crime or a military or naval offense, except when inflicted by an enemy of the United States, the insurance proceeds of NSLI and USGLI are not payable. Only the contract values, if any, on the date of death are payable to the designated beneficiary(ies).





b.	If there is any indication that the insured has been executed for crime or military or naval offense, the case will be fully developed. When a military court has jurisdiction, complete court-martial proceedings, including a report of execution, will be obtained. When a criminal court has jurisdiction, information as to the offense, decision of the court, and report of execution, will be requested.





c.	When it is determined that the insurance proceeds are not payable, the report of execution, the court-martial orders or the decision of the criminal court and/or other evidence and all basic records in the insurance folder pertaining to the contract(s) involved, will be stamped with one the following impression, as appropriate, signed and dated in the space provided:





 (1)	For NSLI: INSURANCE FORFEITED TITLE 38 U.S.C. 711 DATE ______SIGNATURE _________





	(2)	For USGLI: INSURANCE FORFEITED TITLE 38 U.S.C. 754 DATE	SIGNATURE________





d.	A VA Form 29-328 will be prepared, for record purposes, with the following notation entered in remarks: DEATH INFLICTED AS LAWFUL PUNISHMENT FOR CRIME (OR MILITARY OR NAVAL OFFENSE). The appropriate reference as stated in subparagraph c(l) and (2)above, will also be inserted.





e.	If there is any cash value due on the policy(ies) being forfeited, the RPO, if available, or VA Form 29-320, Request for Calculation, will be prepared and sent to the computer clerks in the Policy Service Section for computation. Calculation of the cash value will be requested as of the date of execution. The necessary input to purge the policy(ies) from the insurance master record will also be prepared.





f.	When the request for computation is returned, the LMA will send the insurance folder with all the pertinent data to the Death Claims activity for the payment of the cash value to the appropriate beneficiary(ies).
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