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CHAPTER 23.   INCOMPETENT AND GUARDIANSHIP CASES





23.01	GENERAL





a.	An incompetent person is one who has been adjudged by a court or held by a rating agency of the VA as





being incapable of managing his own affairs.


b.	An incompetent person does not necessarily have a guardian, but for insurance purposes those who have guardians may be deemed incompetent.





c.	The Chief Attorney may authorize the payment of dividends or refunds to veterans rated incompetent if he feels that they can handle the amount payable with reasonable prudence.





23.02	FIDUCIARIES APPOINTED BY COURT ORDER





Legal guardians are responsible for the care and management of the person, or the estate of one legally considered incapable of managing his own affairs. They are appointed by a State court and certified as payee by the Chief Attorney. Depending on the State law, they are designated as:





a.	Guardian.





b.	Conservator.





c.	Curator or Tutor.





d.	Committee.





e.	Trustee.





23.03	FEDERAL FIDUCIARIES





a.	Federal fiduciaries are constituted under Federal law and empowered to administer only VA benefits and are accountable solely to the VA.





b.	Federal fiduciaries are recognized by the Chief Attorney and are certified to receive certain payments and take certain actions on behalf of insureds for insurance purposes. They are designated as:





(1)	Legal custodian.





(2)	Wife-payee.





(3)	Chief officer of an institution.





(4)	Bonded officer of an Indian reservation.





(5)	Custodian-in-fact.





23.04	REQUEST FOR INFORMATION, APPOINTMENT OR DISCHARGE OF FIDUCIARY





a.	When a question arises as to the competence of the veteran, a VA Form 29-505, Request for Information, will be sent to the Adjudication Officer.





b.	lf the question concerns the appointment or discharge of a fiduciary, the same form will be released to the Chief Attorney.
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c.	When asking for a fiduciary to be appointed so that a disbursement may be made, the following notation will be inserted in the blank block of item 9 of the form. AUTHORITY TO REFUND IF NO FIDUCIARY TO BE APPOINTED AT THIS TIME.





d.	When an inquiry is to be made to the Chief Attorney, care will be taken to make sure that the request is directed to the proper Chief Attorney. The following guidelines will be used:





(l)	If the payee is a custodian, the request will be directed to the Chief Attorney in the area where the custodian resides.





(2)	If the payee is a court-appointed fiduciary, the request will be directed to the Chief Attorney in which the appointing court is located.





(3)	If the payee is a wife-payee-to the Chief Attorney where the wife resides.





(4)	If there is an institutional award and there is no guardian-to the Chief Attorney of the area in which the institution is located.





(5)	If the payee is a foreign fiduciary-to the Chief Attorney, Veterans Benefits Office, Washington, D.C.





NOTE:	Where the necessary fiduciary information is not received within 90 days from the date of request, the case will be referred to the Insurance Officer for such further action as he deems necessary.





23.05	ACCEPTABLE FORMS SHOWING INCOMPETENCY, APPOINTMENT OR DISCHARGE OF FIDUCIARY





a.	The following forms are acceptable sources of incompetency or fiduciary information. Receipt of any of these or information contained in a letter and signed by the Chief Attorney are acceptable for recording on and/or deleting from the master record.





(1)	VA Form 294347, Notification of Rating of Competency or Incompetency of Veteran, or of Appointment, Recognition, Change or Discharge of Fiduciary.





(2)	VA Form 274358, Request by Chief Attorney for Insurance Information.





(3)	VA Form 29-505, Request for Information.





(4)	VA Form 27-555, Certificate of Legal Capacity to Receive and Disburse Benefits.





b.	Letters of administration or copies of court orders received from fiduciaries, service organizations, etc., are not an acceptable basis for entry of the fiduciary information on the insurance master record. VA Form 29-505 will be prepared in these instances and forwarded with copies of the letters of administration, court orders or any other pertinent information to the Chief Attorney having jurisdiction, for confirmation. Fiduciary information will not be recorded on the basis of letters of administration or court orders until confirmed by the Chief Attorney.





23.06	INSERTING FIDUCIARY INFORMATION ON THE MASTER RECORD





a.	When information concerning competency, appointment or discharge of fiduciary is received on the forms





listed in paragraph 23.05a, the following action will be taken:


(1)	If the notice received states that the insured has been rated incompetent, but does not state that a fiduciary has been appointed, VA Form 29-5896a, Life Input, or VA Form 29-8530, Life/Miscellaneous,
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transaction type 080, will be prepared to turn on the Incompetent indicator, and VA Form 29-5895a, Pending Transaction Input, transaction type 008, will be prepared to insert a 90 day diary with the message FID INFO and to freeze the record.





(2)	If the notice states that the insured has been rated incompetent and a guardian or fiduciary has been appointed, a VA Form 29-5896a or 29-8530, transaction ape 080, will be prepared to turn on the Incompetent and Guardian Appointed indicators.





(3)	Whenever an input document is prepared to turn the Guardian Appointed indicator on or off, both VA Form 29-5896a, Life Input, and VA Form 29-5891a, Address or Trailer Input, are required.





b.	VA Form 29-5891a, transaction type 081, will be prepared to insert the name and address of the guardian as follows:





(1)	If the fiduciary is a legal guardian as listed in paragraph 23.02, enter the name on the master record as JOHN SMITH GUARDIAN OF.





(2)	In information received shows a Federal Fiduciary as listed in paragraph 23.03b, the name on the master record will be entered as follows:





(a)	If custodian, JOHN SMITH CUSTODIAN OF.





(b)	If wife-payee, MRS. MARY SMITH-WIFE-PAYEE OF.





(c)	If Director, VA Hospital, DIRECTOR VA HOSPITAL CUSTODIAN OF.





c.	Whenever fiduciary information is recorded or changed on the master record, and there is a 712 or 748 waiver in force or pending, forward the information to the Insurance Claims Section.





d.	When a form or letter signed by the [Veterans Services Officer] is received showing discharge of fiduciary or rating of competency, prepare the necessary input to change the master record. Insert the latest address of record for the insured. Release VA Form 29-505 to the regional office for a better address or additional fiduciary information when necessary.





23.07	DISBURSEMENT TO INCOMPETENT INSUREDS





a.	Refunds of less than [$250] may be made on the basis of the latest fiduciary information of record. The computer system will automatically disburse payments to the legal guardian of an incompetent policyholder if the amount is less than [$250] and is not a Philippine account. The refund may be initiated without contacting the [Veterans Services Officer] providing guardianship is indicated on the master record, or one of the forms listed in paragraph 23.05a confirming guardianship is filed in the insurance folder.





b.	When the dividend or refund for less than [$250] has been authorized, the computer system will generate an RPO, reason code 672. The policy service clerk will prepare a VA Form 29-504, Notice of Payment Due Incompetent Veteran, and forward it to the [Veterans Services Officer].





NOTE:	A VA Form 29-504 will not be sent to the [Veterans Services Officer if the fiduciary is a court-appointed guardian.





c.	Refunds of [$250] or more due an incompetent veteran will not be made until a current VA Form 27-555 or other certification by letter authorizing the specific pending action is received from the appropriate Veterans Services Officer. A current certification is one that is not over 6 months old. A VA Form 29-505 will be used to request such a certification.
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d.	After a current certification is received, the policy service clerk will prepare a VA Form 4-706, Notice of Refund, to authorize the payment.





NOTE:	Refunds, regardless of the amount, on Philippine accounts must be addressed to the guardian in care of the [Veterans Services Officer, VA Regional Office, Manila, Philippines.





23.08		PENDING ACTIONS WHERE A QUESTION OF COMPETENCY EXISTS





a.	When a question of competency is involved and there is a pending action, the case will be referred by a memorandum to the Insurance Claims Section for a decision.





b.	The memorandum should include the type and amount of the pending disbursement or the nature of the application and the amount involved.





c.	The insurance folder, current RPO and other pertinent material will accompany the memorandum.





d.	The following examples are provided to help determine whether a memorandum should be prepared to obtain a competency decision:





(1)	Examples of medical terms which do not indicate incompetency:





(a)	Psycho neurosis.





(b)	Anxiety reaction.





(c)	Psycho physiological reaction.





(d)	Personality disorder.





(e)	Depressive action.





(f)	Reactive depression.





(2)	Examples of medical terms which indicate possible incompetency:





(a)	Psychosis or psychotic reaction.





(b)	Chronic brain syndrome.





(c)	Mental deficiency.





(d)	Schizophrenic reaction (dementia praecox).





(e)	Paranoid state.





(f)	Fugue state.





23.09		PROCESSING VA FORM 27-4358, REQUEST BY CHIEF ATTORNEY FOR INSURANCE INFORMATION





a.	When VA Form 274358 is received in the Insurance Division, the policy service clerk will compare the name and address of the guardian or fiduciary with the one on the current RPO.





b.	If different, VA Form 29-5891a, transaction type 081, will be prepared.
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(2)	Examples of medical terms which indicate possible incompetency:





(a)	Psychosis or psychotic reaction.





(b)	Chronic brain syndrome.





(c)	Mental deficiency.





(d)	Schizophrenic reaction (dementia praecox).





(e)	Paranoid state.








(f)	Fugue state.








23.09	PROCESSING VA FORM 27-4358, REQUEST BY [DISTRICT COUNSEL  FOR INSURANCE INFORMATION





a.	When VA Form 274358 is received in the Insurance Division, the Policy Service technician will compare the name and address of the guardian or fiduciary with the one on the current RPO.





b.	lf different, VA Form 29-5891a, transaction type 081, will be prepared.





c.	When there is no record of an application for section 712 or 748 waiver, part II of VA Form 274358, items 15 ~ through 22, will be completed and the original returned to the inquiring office. The duplicate or photocopy of the completed form will be filed in the insurance folder.


`i


d.	If the insurance record shows an active section 712 or 748 waiver, or that there is an application for waiver, or that the waiver was terminated or disallowed, send the folder, RPO and VA Form 27-4358 to the Disability Determination Unit.





23.10	PROCESSING VA FORM 29-178, REQUEST FOR INSURANCE STATUS





a.	When a VA Form 29-178 is received in duplicate from the Director of a VA [medical center] or VSO on behalf of an incompetent veteran, for information as to whether a claim for waiver of premiums or disability insurance benefits is of record or with the intent to file such claim if one has not already been filed, the form will be processed as follows:





(l)	An RPO and the insurance folder will be requested.





(2)	Upon receipt of all necessary records, parts II and III of the form will be completed.





(3)	If an application for RH insurance is pending at the time, this information will be entered in [item] 13. The first block will be checked and RH Pending will be entered. The existing wording will be deleted.





-If a claim for waiver has been denied or is pending, send the case to the Insurance Claims Section which will supply the necessary information and file the duplicate in the [ j insurance [ ] folder.





(5)1 When the VA Form 29-178 is submitted in duplicate for the purpose of developing information for filing a claim for disability insurance benefits, take action as follows:





(a	arts II and III will be completed and the original copy will be returned to the originating office.





(b)	The duplicate VA Form 29-178 will be filed in the insurance folder.
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23.11	PROCESSING OF CORRESPONDENCE





a.	Inquiries submitted by a fiduciary of record, previously certified by a VSO, are routinely answered. If the inquiry by an alleged fiduciary is for information of a confidential nature not usually released to a third party, such as a beneficiary of record, it is acknowledged without supplying detailed information. The VSO will be requested to furnish a certification of the alleged appointment. A diary will be established on the master record to assure adequate followup. A complete answer will be furnished upon certification of the fiduciary.








b.	Inquiries submitted by an incompetent veteran are diaried for a subsequent reply. A VA Fom~ 29-505 will be sent to the VSO requesting an appointment and/or certification of a fiduciary. When a fiduciary is already of record, or when certification is received, reply to the fiduciary. A photocopy of the incompetent veteran's inquiry will be furnished to the fiduciary.





c.	Lapse notices are not released by the system when the master record indicates incompetency, guardianship or both. Instead, an RPO, reason code 570, is generated. If in order, a dictated lapse letter may be released. This will advise the fiduciary that though he or she may not reinstate the insurance, a reinstatement signed by the insured will be considered if supported by medical evidence of the veteran's capacity to understand the nature of his or her act. A similar response will be directed, when in order, to answer inquiries from a guardian regarding reinstatement.





[23.12 SUPERVISED DIRECT PAY





a.	Veterans on SDP (Supervised Direct Pay) are grouped into two categories:





(l)	The first category is known as "temporary supervised direct pay" and includes individuals who receive only a portion


of their compensation checks while being closely monitored by Veterans Services personnel. They remain in this category up ____ to 4 months. After the 4-month period, a decision must be made whether to place them on permanent direct pay status or


reappoint a fiduciary.





(2)	The second category is known as "permanent SDP" and includes individuals who have displayed a sufficient degree of prudence in handling their own affairs with only a minimum of supervision.





b.	Although a veteran has to display sufficient signs of improvement to be considered for SDP, he!she is still considered to be incompetent.





c.	When information is received that a veteran has been placed on SDP, the Policy Service technicians should prepare input to change the name and address fields and remove the guardian-appointed indicator from the master record. They should not remove the incompetency bit (see par. 23.06a(3)).





d.	The Policy Service technician should correspond directly with these insureds in matters related to insurance, however, the insurance folder should be flashed that the insured is on SDP and copies of all correspondence should be sent to the VSO of jurisdiction.





e.	lf an insured requests a loan or makes application for cash surrender, the Policy Service technician should refer the request to the Insurance Claims Section (297) for a determination of competency.





f.	If a VA Form 29-336, Designation of Beneficiary and Optional Settlement, is received from the insured, the procedure outlined in chapter 15, paragraph 15.06, will be followed.]
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