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	Veterans Benefits Manual M21-1, Part IV, “Authorization Procedures,” is changed as follows:



	Pages 12-I-7 and 12-I-8:  :  Remove these pages and substitute pages 12-I-7 and 12-I-8 attached.



	Paragraph 12.04f(1) and f(2)(d) are revised to change the reference regarding administrative decisions from subparagraph g to subparagraph h.



	Pages 14-I-7 and 14-I-8:  Remove these pages and substitute pages 14-I-7 and 14-I-8 attached.



	Paragraph 14.03k is revised to conform with 38 CFR 3.217(b) regarding provisions for acceptance of information with need for written notice on adverse actions.

	

					By Direction of the Under Secretary for Benefits









					Renée Szybala, Director

Compensation and Pension Service
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	(31)  New Jersey.  Recognized prior to 12/1/39.



	(32)  New Mexico.  Not recognized.



	(33)  New York.  Recognized prior to 4/29/33.



	(34)  North Carolina.  Not recognized.



	(35)  North Dakota.  Recognized prior to 7/1/1890.



	(36)  Ohio.  Recognized prior to 10/10/91.



	(37)  Oklahoma.  Recognized as valid.



	(38)  Oregon.  Not recognized.



	(39)  Pennsylvania.  Recognized as valid.



	(40)  Puerto Rico.  Not recognized.



	(41)  Rhode Island.  Recognized as valid.



	(42)  South Carolina.  Recognized as valid.



	(43)  South Dakota.  Recognized prior to 7/1/59.



	(44)  Tennessee.  Not recognized.



	(45)  Texas.  Recognized as valid.



	(46)  Utah.  Recognized prior to 3/3/1887.  See note below.



	(47)  Vermont.  Not recognized.



	(48)  Virginia.  Not recognized.



	(49)  Washington.  Not recognized.



	(50)  West Virginia.  Not recognized.



	(51)  Wisconsin.  Recognized prior to 1/1/18.



	(52)  Wyoming.  Not recognized.



NOTE:  Utah recognizes common law marriages under very limited circumstances.  See Utah Code Section 30-1-4.5.



Validity of Common Law Marriages Outside the U.S.  



To find out the validity of common law marriages outside the U.S., consult the Social Security Program Rules website at www.ssa.gov/regulations/index.htm.  Once there, go down to Employee Operating instructions and		

		12-I-7
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click Program Operations Manual System.  Then choose options in the following sequence:

	

Table of Contents

>GN – General

>GN003 - Evidence

>GN00307 – Foreign Evidence

>GN00307.255 – Common Law Marriages Outside the U.S.



	f.  Lack of Residence in a Jurisdiction Recognizing Common Law Marriage  



	(1)  Veteran claimants.   If the evidence shows that the parties to a claimed common law marriage have resided only in jurisdictions which do not now recognize common law marriages and have not recognized such marriages since the time of the inception of their cohabitation, disallow the claim based on the marriage without submission for a legal opinion.   Prepare an administrative decision as indicated in subparagraph h below.

	

	 (2)  Surviving spouse claimants



	(a)   In VAOPGCPREC 58-91 the General Counsel held that lack of residence in a jurisdiction recognizing common law marriages is not a bar to establishment of a common law marriage for a surviving spouse claimant.  The rationale is that the common law marriage could be "deemed valid" under 38 CFR 3.52 on the theory that the surviving spouse could have entered into the purported common law marriage without knowledge of the fact that there was an impediment to the marriage.  The impediment, of course, would be the jurisdiction's nonrecognition of common law marriages.



	(b)  If a surviving spouse claimant alleges a common law marriage in a jurisdiction that does not recognize common law marriages, proceed with normal common law marriage development (part III, paragraph 6.08c) and, in addition, secure the surviving spouse's statement as to whether he or she was aware that common law marriages were not recognized in the jurisdiction and the reasons for this understanding.  



	(c)  Based on the statement submitted by the claimant and any other evidence of record, the Veterans Service Representative (VSR) must determine, as a question of fact, whether the claimant was without knowledge of the impediment to the marriage.  VAOPGCPREC 58-91 and Court of  Appeals for Veterans Claims (CAVC) decisions such as Colon v. Brown, No. 94-71, do not limit VA's ability to conduct the full inquiry required by 38 U.S.C. 103(a) nor does it invalidate the Department's responsibility to weigh the evidence submitted both as to its probative value and credibility.   If it is determined that the claimant was without knowledge of the impediment to the marriage, the other requirements of a deemed valid marriage are satisfied (paragraph 12.10), and all the elements of a common law marriage are present (subparagraph b above), a common law marriage can be established.  Decisions which are adverse to the claimant must clearly articulate the evidence considered, the comparative weight assigned to each, and an evaluation of the credibility of the evidence and the reason we assigned that evaluation.  Avoid unsubstantiated speculative statements such as "the claimant must have known."



	(d)  Regardless of whether the determination is favorable or unfavorable, prepare a two-signature administrative decision using the format in paragraph 11.30.  The issue will be "deemed valid common law marriage."  See subparagraph h below.



	g.  Common Law Marriage Established against Claimant's Will



In some instances a claimant and a person of the opposite sex will be living together in a jurisdiction recognizing common law marriages under circumstances which give rise to a common law marriage but will not claim the marriage because the spouse has income or net worth which would cause benefits to be reduced or terminated.  As indicated in paragraph 12.01c, the marriage must be established if it in fact exists.  If necessary, request a field examination to determine if a common law marriage exists.  See paragraph 12.13c on the distinction between a common law marriage and the inferred remarriage of a surviving spouse.
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k.  Reports of Discontinuance of School Attendance by Telephone, E-Mail or Fax.  



(1)  Action to reduce or terminate benefits may be taken without issuing predetermination notice when VA is notified by fax, e-mail, or telephone that school attendance is discontinued, provided  the following conditions are met (see 38 CFR 3.217(b) Submission of statements or information affecting entitlement to benefits):



(a)  the information received verifies the identity of the provider as either the beneficiary or his or her fiduciary by specific information provided about the beneficiary that can be verified from the beneficiary's VA records, such as Social Security number, date of birth, branch of military service, dates of military service, or other information, and



(b)  the provider understands that the information or statement will be used for the purpose of calculating benefit amounts, and



(c)  All information received is fully documented.



(2)  Contemporaneous notice of the adverse action is still required.  See M21-1, Part IV, 9.05a(2) which explains contemporaneous notice.  



14.04  AWARDS BASED ON SCHOOL ATTENDANCE AFTER AGE OF MAJORITY



	a.  Child Included in Veteran or Surviving Spouse Award.  Continue to include payments of compensation or pension on account of a child attending school in the award to the veteran or surviving spouse having actual or constructive custody of the child although the child has attained majority.



	b.  Fiduciary Awards.  If the age of majority is later than age 18 and an award is being made to a fiduciary (including a fiduciary recognized under 38 CFR 3.850(c)) based on school attendance, continue payment through the final date of entitlement (end of approved schooling or age 23, whichever is earlier).



NOTE:  Msg 692, CHECK FOR CHILD REACHING MAJORITY, will be generated approximately 3 months prior to the 21st birthday (as shown in the child birth segment) of any child for whom payments are being made to a fiduciary.  If the age of majority is over age 18 but under age 21, establish a control under diary reason 30 for review of the case 60 days prior to the age of majority.



	(1)  Upon receipt of Msg 692 (notice of child reaching 21) or Msg 631 (notice of expiration of a diary control), ascertain the child's current address and verify marital status and school attendance.  Establish a control for further review in sufficient time to prevent receipt of any payment by the fiduciary after the child attains majority.



	(2)  When the requested evidence is received, authorize direct payment to the child effective the first of the month in which majority was attained, or from the date of last payment, if earlier, if such payment will be received on or after attainment of majority (38 CFR 3.403(b) and 3.854).  See paragraph 14.08b.



	(a)  If no other child is being paid under the award to a fiduciary, use the 601 screen under CFID authority to substitute the child as a payee for direct payment of benefits due by reason of majority.  Annotate the reason for this change on the document print.  Notify the student by locally generated letter.



NOTE:  The Fiduciary File Location field must be completed with entry of "000" to remove the fiduciary file location and prevent unnecessary fiduciary messages, e.g., action messages such as Msg 692, and rejects on changes of address not processed under CFID authority.



(b)  Reduction in a consolidated award requires award action using reason code 31 or 43 for the award line reducing payments.  Authorize direct payments to the schoolchild on an original or reopened award using reason code 00 or 60 as appropriate.  See paragraph 14.05 for preparation of awards.  Notify the student by letter.
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(3)  If the requested evidence is not received within the control period, furnish the student a predetermination notice.  Provide the proposed effective date, an explanation of the proposed decision, the right to present evidence, request a hearing and have representation.  Indicate that the student must respond within 60 days.  Maintain control.  If a response is not received within 65 days of the request, take action to suspend the award as of the date of last payment.



	(a)  See part V, paragraph 4.05c for consolidated award adjustment.



	(b)  If the evidence is not received within 6 months, Msg 615, ACCOUNT IN SUSPENSE SIX MONTHS OR MORE, will issue for termination action effective date of last payment.



	(4)  If the necessary evidence is received within 6 months of the request and prior to any termination action but after the award has been suspended, take action as provided in b(1)(a) above for direct payment.  For only-child awards, use the 406 screen under the RESU (resume) authority to effect resumption of payments.  Make consecutive 601 screen entries under CFID authority to substitute the student's name and address as direct payee and to zero out any existing code by entry of "000" in the Fiduciary File Location field.



	(5)  On receipt of necessary evidence following termination but within 1 year of the request, take action by amended or reopened award, as appropriate.



	(6)  If continued entitlement is not established, terminate the award as of the appropriate date.



14.05  PREPARATION OF AWARDS



	Prepare awards involving school attendance in accordance with instructions found in part V, chapters 5 and 6 in addition to the specific instructions found below.  Pay particular attention to change reason codes, number of schoolchildren and child birth data.  Incorrect entries for these items will result in error messages.



	a.  General.  Awards involving schoolchildren must provide a reason code 25 (45 in "other" awards or 55 with helpless children attending school) future award line reflecting the end of school attendance.  The 304 screen must provide the same remove reason and remove date.
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