Veterans Benefits Administration	M21-1, Part IV

Department of Veterans Affairs                                   	                                   Change 201

Washington, DC  20420	July 7, 2004





             Veterans Benefits Manual M21-1, Part IV, “Authorization Procedures,” is changed as follows:



	Pages 12-i, 12-I-7 through 12-I-18 :  Remove these pages and substitute pages 12-i, and 12-I-7 through 12-I-18, attached.



	Paragraph 12.04e. has been added to provide directions for verifying the validity of common law marriages outside the United States.  Subsequent paragraphs in 12.04 have been renumbered.



	Paragraph 12.04f.:  In the paragraph heading, and in 12.04f.(2)(a), “state” has been replaced by “jurisdiction.”



	Paragraph 12.14f.(2) is revised to add, after the last sentence, “Special law code 24 is to be used when eligibility to DIC is reinstated.”   This language was omitted by Change 157, but the requirement remains in effect.



	“Adjudication Officer,” “Section Chief,” and “Adjudicator” have been replaced by “Veterans Service Center Manager (VSCM)”, “Coach” and  “Veterans Service Representative (VSR)” where necessary.



	Pages 20-IV-1 through 20-IV-2:  Remove these pages and substitute pages 20-IV-1 through 20-IV-2 attached.



	Paragraph 20.17d is amended to remove a statement that VA Form 21-8951 requires the signature of the unit commander or designee.  The change makes this paragraph consistent with paragraph 20.19 which requires the unit commander’s signature only if the veteran reports fewer training days than the number shown on the form.



By Direction of the Under Secretary for Benefits









Carolyn F. Hunt, Acting Director

Compensation and Pension Service



Distribution:     RPC:   2068 

FD:                  EX:      ASO and AR (included in RPC 2068) 
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	(31)  New Jersey.  Recognized prior to 12/1/39.



	(32)  New Mexico.  Not recognized.



	(33)  New York.  Recognized prior to 4/29/33.



	(34)  North Carolina.  Not recognized.



	(35)  North Dakota.  Recognized prior to 7/1/1890.



	(36)  Ohio.  Recognized prior to 10/10/91.



	(37)  Oklahoma.  Recognized as valid.



	(38)  Oregon.  Not recognized.



	(39)  Pennsylvania.  Recognized as valid.



	(40)  Puerto Rico.  Not recognized.



	(41)  Rhode Island.  Recognized as valid.



	(42)  South Carolina.  Recognized as valid.



	(43)  South Dakota.  Recognized prior to 7/1/59.



	(44)  Tennessee.  Not recognized.



	(45)  Texas.  Recognized as valid.



	(46)  Utah.  Recognized prior to 3/3/1887.  See note below.



	(47)  Vermont.  Not recognized.



	(48)  Virginia.  Not recognized.



	(49)  Washington.  Not recognized.



	(50)  West Virginia.  Not recognized.



	(51)  Wisconsin.  Recognized prior to 1/1/18.



	(52)  Wyoming.  Not recognized.



NOTE:  Utah recognizes common law marriages under very limited circumstances.  See Utah Code Section 30-1-4.5.



Validity of Common Law Marriages Outside the U.S.  



To find out the validity of common law marriages outside the U.S., consult the Social Security Program Rules website at www.ssa.gov/regulations/index.htm.  Once there, go down to Employee Operating instructions and		
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click Program Operations Manual System.  Then choose options in the following sequence:

	

Table of Contents

>GN – General

>GN003 - Evidence

>GN00307 – Foreign Evidence

>GN00307.255 – Common Law Marriages Outside the U.S.



	f.  Lack of Residence in a Jurisdiction Recognizing Common Law Marriage  



	(1)  Veteran claimants.   If the evidence shows that the parties to a claimed common law marriage have resided only in jurisdictions which do not now recognize common law marriages and have not recognized such marriages since the time of the inception of their cohabitation, disallow the claim based on the marriage without submission for a legal opinion.   Prepare an administrative decision as indicated in subparagraph g below.

	

	 (2)  Surviving spouse claimants



	(a)   In VAOPGCPREC 58-91 the General Counsel held that lack of residence in a jurisdiction recognizing common law marriages is not a bar to establishment of a common law marriage for a surviving spouse claimant.  The rationale is that the common law marriage could be "deemed valid" under 38 CFR 3.52 on the theory that the surviving spouse could have entered into the purported common law marriage without knowledge of the fact that there was an impediment to the marriage.  The impediment, of course, would be the jurisdiction's nonrecognition of common law marriages.



	(b)  If a surviving spouse claimant alleges a common law marriage in a jurisdiction that does not recognize common law marriages, proceed with normal common law marriage development (part III, paragraph 6.08c) and, in addition, secure the surviving spouse's statement as to whether he or she was aware that common law marriages were not recognized in the jurisdiction and the reasons for this understanding.  



	(c)  Based on the statement submitted by the claimant and any other evidence of record, the Veterans Service Representative (VSR) must determine, as a question of fact, whether the claimant was without knowledge of the impediment to the marriage.  VAOPGCPREC 58-91 and Court of  Appeals for Veterans Claims (CAVC) decisions such as Colon v. Brown, No. 94-71, do not limit VA's ability to conduct the full inquiry required by 38 U.S.C. 103(a) nor does it invalidate the Department's responsibility to weigh the evidence submitted both as to its probative value and credibility.   If it is determined that the claimant was without knowledge of the impediment to the marriage, the other requirements of a deemed valid marriage are satisfied (paragraph 12.10), and all the elements of a common law marriage are present (subparagraph b above), a common law marriage can be established.  Decisions which are adverse to the claimant must clearly articulate the evidence considered, the comparative weight assigned to each, and an evaluation of the credibility of the evidence and the reason we assigned that evaluation.  Avoid unsubstantiated speculative statements such as "the claimant must have known."



	(d)  Regardless of whether the determination is favorable or unfavorable, prepare a two-signature administrative decision using the format in paragraph 11.30.  The issue will be "deemed valid common law marriage."  See subparagraph g below.



	g.  Common Law Marriage Established against Claimant's Will



	(1)  In some instances a claimant and a person of the opposite sex will be living together in a jurisdiction recognizing common law marriages under circumstances which give rise to a common law marriage but will not claim the marriage because the spouse has income or net worth which would cause benefits to be reduced or terminated.  As indicated in paragraph 12.01c, the marriage must be established if it in fact exists.  If necessary, request a field examination to determine if a common law marriage exists.  See paragraph 12.13c on the distinction between a common law marriage and the inferred remarriage of a surviving spouse.
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	(2)  If evidence is received that a common law marriage exists and the effect of establishing the marriage would be to reduce or terminate benefits, initiate complete development.  The claimant's statement that there is no agreement to be married is one piece of evidence to be considered in determining if a common law marriage exists.  However, it could be contradicted by other evidence such as evidence that the claimant held himself or herself out publicly as the spouse of the other person.



	h.  Administrative Decisions.  Prepare a two-signature  administrative decision to allow or disallow a common law marriage on the merits.  Use the format in paragraph 11.30.  The Veterans Service Center Manager (VSCM) may delegate authority to approve the decision to supervisors not lower than unit chiefs.  No administrative decision is required if the claim is disallowed for failure to furnish requested evidence.



12.05  TRIBAL MARRIAGES



	a.  If the validity of a marriage alleged to have been celebrated in accordance with tribal custom is in issue, fully develop the facts and circumstances surrounding the marriage.  See part III, paragraph 6.09.  When all available evidence has been secured, prepare a request for a legal opinion from District Counsel (paragraph 12.02c).  The issue is the validity of the claimed tribal marriage under state law.



	b.  The District Counsel opinion determines whether VA can recognize the tribal marriage.  No administrative decision is required.



12.06  PROXY MARRIAGES



	a.  A proxy marriage is a marriage contracted or celebrated by one or more agents acting on behalf of the actual parties to the marriage.  The validity of a proxy marriage depends on the law of the particular jurisdiction.



	b.  If the validity of a claimed proxy marriage is at issue, fully develop the facts surrounding the proxy marriage and secure copies of any documents or certificates issued in connection with the marriage.



	c.  When all available information has been received, prepare a request for legal opinion from District Counsel.  The issue is the validity of the proxy marriage under state law.



	d. The District Counsel opinion determines whether VA can recognize the proxy marriage.  No administrative decision is required.



12.07  TRANSSEXUAL MARRIAGES



	a.  All US jurisdictions prohibit marriage between persons of the same sex, but in some jurisdictions it is possible for a person who undergoes sexual reassignment surgery and then marries a member of the person's original gender to establish a valid marriage.



	b.  If such a marriage is claimed, fully develop medical evidence to establish when the sexual reassignment surgery occurred.  When all available medical evidence and any other relevant evidence (such as an amended birth certificate or legal name change) have been secured, prepare a request for legal opinion from District Counsel.  The issue is the validity of the marriage under state law.



	c. The District Counsel opinion determines whether VA can recognize the transsexual marriage.  No administrative decision is required.



12.08  ESTABLISHING A VALID MARRIAGE IN DEATH CASES



a.  General.  A claimant filing for death benefits as surviving spouse of a veteran must establish that the claimant and the veteran had a valid marriage.  In most instances, this is accomplished by proving the existence of a													12-I-9
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legal marriage under state	law.  See paragraph 12.03.  However, it is also possible under certain circumstances to "deem valid" for VA purposes a marriage which is not valid under state law.  See paragraph 12.10.  In addition to establishing a valid (legal or deemed valid)marriage, there are two other special considerations which are relevant to establishing entitlement to benefits as the surviving spouse of a veteran.  One is "continuous cohabitation" (paragraph 12.09).  The other is the marriage dates requirement of 38 CFR 3.54 (paragraph 12.11).



	b.  Effect of Establishing Spouse Status during Veteran's Lifetime.  The fact that benefits were paid for a person as spouse of the veteran during the veteran's lifetime does not automatically establish that person's status as surviving spouse after the veteran's death.  The surviving spouse claimant must submit satisfactory evidence of his or her status as legal or deemed valid surviving spouse of the veteran and must meet the other requirements set out in the following paragraphs.

	 

	c.  Surviving Spouse Attempts to Set Aside Divorce from Veteran



	(1)  If a claimant who was divorced from the veteran at the time of the veteran's death attempts to establish entitlement as the veteran's surviving spouse based on a court decree setting aside or vacating the divorce, obtain all relevant documents and refer the case to District Counsel for an opinion.  The issue is the validity of the order setting aside the divorce.



	(2)  The District Counsel opinion determines the validity of the divorce.  No administrative decision is required.



	(3)  A determination by District Counsel that the decree setting aside the divorce is valid means that the claimant was the legal surviving spouse of the veteran (assuming the marriage can be established in the first place).  The issue of continuous cohabitation must still be resolved separately.  See paragraph 12.09.



12.09  CONTINUOUS COHABITATION (38 CFR 3.53)



	a.  Elements of Continuous Cohabitation.  In order to qualify as the surviving spouse of a veteran for VA purposes, the claimant must meet the continuous cohabitation requirement of 38 CFR 3.50(b)(1).  Although this requirement is commonly expressed in terms of the surviving spouse's having lived continuously with the veteran from the date of marriage to the date of the veteran's death, in reality it is more limited.  The continuous cohabitation requirement can be satisfied by establishing any of the following:



	(1)  That the veteran and claimant were living together as husband and wife at the time of the veteran's death.



	(2)  That they were living apart but that there was no estrangement.  In other words, they lived apart for medical, business or other reasons not involving marital discord.



	(3)  That they were living apart at the time of the veteran's death due to marital discord but that the claimant was not materially at fault in the separation.  This means that any fault on the part of the claimant was insignificant.  Fault or the absence of fault will be determined based on an analysis of conduct at the time of the separation.  This means that the conduct of the spouse after the separation is not a factor in determining continuous cohabitation and may not be used as a basis in disallowing benefits based upon continuous cohabitation.



	b.  Temporary Separations.  Separations which occur during the course of the marriage, regardless of fault, are irrelevant if the parties are no longer estranged at the time of the veteran's death.



	c.  Continuous Cohabitation Development.  See part III, paragraph 6.13.



	d.  Administrative Decisions



12-I-10

�July 1, 2004	M21-1, Part IV

		Change 201



	(1)  If it is determined that continuous cohabitation has been established, it is not necessary to prepare an administrative decision.  However, when the determination is unfavorable, prepare a two-signature administrative decision using the format in paragraph 11.30.  The VSCM may delegate authority to approve the decision to supervisors not lower than unit chiefs.



	(2)  When a lack of continuous cohabitation is definitely shown and there is also a question of the validity of marriage, disallow the claim without resolving the question of the legality of the marriage.  Include the following statement in the disallowance letter: "A determination has not been made as to whether you can be established as the legal surviving spouse of the veteran."



DEEMED VALID MARRIAGE (38 CFR 3.52)



	a.  General.  The concept of a deemed valid marriage makes it possible to establish a marriage for VA purposes even though a legal marriage does not exist under state law.  Typically, there is no legal marriage under state law because of the existence of some impediment to the marriage such as a prior undissolved marriage.  A deemed valid marriage can exist only in connection with a claim for death benefits.  It is not possible to "deem valid" the marriage of a live veteran.



	b.  Requirements.  Under 38 CFR 3.52, a deemed valid marriage can be recognized if ALL of the following requirements are met:



	(1)  The marriage occurred 1 year or more before the veteran died or existed for any period of time if a child was born of the marriage or was born to the parties before the marriage.



	(2)  The surviving spouse entered into the marriage without knowledge of the impediment.



	(3)  The surviving spouse lived with the veteran at the time of the veteran's death or, if they were separated, the surviving spouse was not at fault in the separation.



	(4)  No other claimant has established entitlement to VA benefits as the veteran's legal surviving spouse.



	c.  "Legal Impediment" Defined.  In most instances the "legal impediment" to the establishment of a valid marriage under state law is the existence of one or more prior undissolved marriages of the veteran.  However, the claimant's marriage to the veteran might have been invalid because one or both parties were under age, lacked mental capacity to contract marriage or were too closely related to marry under state law.  The impediment might also be the failure to comply with state law procedural prerequisites such as blood tests, length of residence or a marriage license.  Any of these legal impediments can be overcome if the claimant satisfies the requirements of subparagraph b above.  However, a marriage cannot be deemed valid if the impediment is the claimant's inability to prove the dissolution of his or her own prior marriage.  See paragraph 12.03f.



	d.  Child Born of the Marriage.  The term "child born of the marriage" as used in subparagraph b(1) above includes a child born after the death of the veteran as long as it is established that the veteran was the father of the child.



	e.  Surviving Spouse Not at Fault in Separation.  This determination is made using the same criteria used to establish continuous cohabitation under 38 CFR 3.53.  See paragraph 12.09.



	f.  Lack of Knowledge of Impediment



	(1)  It must be established that, at the time of the claimant's marriage to the veteran, the claimant did not know of the impediment, i.e., of factual circumstances or of a law prohibiting the particular marriage.  The fact that such knowledge was later acquired (either before or after the death of the veteran) is not relevant.  The determining factor is the claimant's state of mind at the time of the marriage.
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	(2)  Under 38 CFR 3.205(c), the claimant's signed statement that the claimant had no knowledge of an impediment to the marriage will be accepted as proof of the fact unless there is other evidence to the contrary.  If there is evidence to the contrary, the claimant's statement is one piece of evidence to be considered in determining whether or not the attempted marriage was entered into without knowledge of the impediment.



	(3)  The decision as to whether or not the claimant had knowledge of an impediment is a factual determination to be made in Authorization.  When all procurable evidence has been obtained, determine the issue based on a preponderance of the evidence.



NOTE:  In VAOPGCPREC 58-91 the General Counsel held that lack of residence in a state recognizing common law marriages is not necessarily a bar to establishment of a common law marriage for a surviving spouse claimant because the common law marriage could be deemed valid.   See paragraph 12.04e(2).



	g.  No Other Claimant Entitled as Legal Surviving Spouse



	(1)  Before a defective marriage can be deemed valid, it must be determined that no other claimant is entitled to VA benefits as a legal surviving spouse.



	(2)  If a claim is filed by another person as surviving spouse, initiate contested claim development procedures.  See chapter 5.  First determine who is the legal surviving spouse.  If necessary, request a legal opinion under paragraph 12.02.  Then determine if there is a bar to payment of the legal surviving spouse.  In most instances the bar to payment will be failure to satisfy the continuous cohabitation requirement of 38 CFR 3.53.  See paragraph 12.09.



	(3)  If there is no bar to payments to the legal surviving spouse, the marriage to the other claimant cannot be deemed valid.  If there is a bar to payments to the legal surviving spouse, the marriage to the other claimant can be deemed valid (assuming the other requirements set out in subparagraph b above are satisfied).



	EXAMPLE 1:  Lynn married the veteran on March 14, 1973.  Lynn left the veteran in 1982 because he beat her.  It is determined that Lynn was without fault in the separation.  The veteran entered into a marriage ceremony with Matilda on September 29, 1983.  The marriage to Lynn was never dissolved.  The veteran dies in 1989.  Both Lynn and Matilda file for pension as surviving spouse.  If Lynn is otherwise eligible for pension, Matilda's marriage to the veteran cannot be deemed valid--even though Matilda married the veteran in the good faith belief that he was free to marry.



	EXAMPLE 2:  Same facts as above except that the veteran left Lynn in 1982 because she beat him and it is determined that Lynn was at fault in the separation.  In this case, Matilda's marriage to the veteran could be deemed valid for VA purposes even though Lynn is still the veteran's legal surviving spouse.



	(4)  If the legal surviving spouse is barred from payment of pension solely because his or her income exceeds the applicable maximum annual pension rate, the other claimant's marriage can be deemed valid.



	(a)  If the payments to the legal surviving spouse are barred only by excessive income, disallow the claim by the "deemed valid" claimant.  Advise the "deemed valid" claimant that the claim may be reopened after expiration of the time period during which payments could be made under 38 CFR 3.660(b)(1).



	(b)  According to 38 CFR 3.660(b)(1), where payments are not made because of anticipated income, pension may be awarded if satisfactory evidence is received within the same or next calendar year.  For purposes of this subparagraph, determine the "same calendar year" by adding 12 months to the date payment would have been made had it not been barred by excessive income.  Determine the "next calendar year" by adding 24 months to the date payment would have been made had it not been barred by excessive income.



	(c)  If the deemed valid claimant reopens a claim within 36 months of the date payment would have been made to the legal surviving spouse had it not been barred by excessive income, pay (if otherwise entitled) from the 
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original date of claim (subject to 38 CFR 3.31).



	EXAMPLE:  Gary and Bob have both filed claims as the surviving spouse of the deceased veteran.  Gary married the veteran on March 14, 1956, and Bob married the veteran on October 28, 1967.  Gary's marriage to the veteran was never dissolved so Gary is determined to be the legal surviving spouse.  The veteran dies on April 5, 1990.  Gary files a pension claim on June 23, 1990, but the claim is disallowed because Gary's income exceeds the statutory income limitation.  Development reveals that the veteran deserted Gary.  Therefore, Gary satisfies the continuous cohabitation requirement of 38 CFR 3.53 and in all other respects qualifies for pension.  Bob's pension claim was filed on June 25, 1990.  Bob's income is within the limit and Bob's marriage to the veteran meets all the requirements of a deemed valid marriage except for the requirement that no other claimant be found entitled as legal surviving spouse.  Disallow both claims.  Advise Bob that he may reopen his claim at the end of calendar year 1992.  Under 38 CFR 3.660(b)(1) Gary has until January 1, 1993, to submit evidence showing that income was within the limit for the income year extending from July 1, 1990, to July 1, 1991.



	h.  Administrative Decisions.  When the "deemed valid" question is resolved (favorably or unfavorably), prepare a two-signature administrative decision using the format in paragraph 11.30.  The VSCM may delegate authority to approve the decision to supervisors not lower than coaches.



12.11  MARRIAGE DATES (38 CFR 3.54)



	a.  General.  The marriage dates requirement of 38 CFR 3.54 states that surviving spouse benefits cannot be paid unless the claimant was married to the veteran for at least 1 year immediately preceding the veteran's death, or a child was born of the marriage or the marriage occurred before a certain "delimiting date."  The marriage dates requirement is like the continuous cohabitation requirement of 38 CFR 3.53 in that it might cause VA to disallow a claim from a veteran's legal widow under state law.  The marriage dates requirement varies with the benefit involved and is a consideration only when the marriage occurred after the veteran’s separation from service.  Marriage dates are not an issue if the marriage occurred before or during the veteran’s service. 



	b.  Pension Claimants.  Death pension may be paid to a surviving spouse who was married to the veteran:



	(1)  One year or more before the veteran's death or



	(2)  For any period of time if a child was born of the marriage or was born to them before the marriage or



	(3)  Before the following delimiting dates:



	(a)  January 1, 1957, if pension eligibility is based on WW II service of the veteran.



	(b)  February 1, 1965, if pension eligibility is based on the veteran's Korean conflict service.



	(c)  May 8, 1985, if pension eligibility is based on the veteran's Vietnam era service.

	

	(d)  January 1, 2001, if pension eligibility is based on the veteran's Persian Gulf War service.



	(e)  See 38 CFR 3.54 if pension eligibility is based on periods prior to WW II.



NOTE:  If the surviving spouse claimant can qualify in any one of three ways (marriage for 1 year, child born or marriage before applicable delimiting date), the marriage dates requirement of 38 CFR 3.54 is satisfied.



	EXAMPLE:  A surviving spouse files a claim for pension on October 28, 1990.  The veteran had honorable service during the period June 3, 1969, to June 2, 1973 (Vietnam era).  The claimant married the veteran on August 7, 1973.  The veteran died on June 13, 1974.  There were no children born of the marriage.  Since the claimant and

	12-I-13

�M21-1, Part IV	July 1, 2004

Change 201



the veteran were not married for a year and they had no children, the claim would be disallowed were it not for the fact that the marriage occurred before May 8, 1985.  Since the veteran had Vietnam era service and the marriage occurred before the applicable delimiting date for Vietnam era service (May 8, 1985), the claimant meets the marriage dates requirement of 38 CFR 3.54.	



	c.  DIC Claimants.  The marriage dates requirement for a DIC claimant differs depending on whether the claimant is entitled to DIC under 38 U.S.C. 1310(a) (service-connected death) or 38 U.S.C. 1318 (veteran rated totally disabled for 10 years prior to death).



	(1)  DIC entitlement under 38 U.S.C. 1310(a) may be paid to the surviving spouse who was married to the veteran:



 (a)  For 1 year or more or



For any period of time if a child was born of the marriage or was born to them before the marriage or

	

	(c)  Before the expiration of 15 years after the termination of the period of service during which the injury or disease causing the death of the veteran was incurred or aggravated.



	(2)  DIC entitlement under 38 U.S.C. 1318 may be paid to the surviving spouse who was married to the veteran:



	(a)  For 1 year or more or



	(b)  For any period of time if a child was born of the marriage or was born to them before the marriage.



NOTE:  The only difference in terms of the marriage dates requirement between DIC claims based on service-connected death and those based on the veteran having been totally disabled for 10 years prior to death is that only the former can qualify based on the veteran's death having occurred before the expiration of 15 years after the termination of the period of service during which the injury or disease causing the death of the veteran was incurred or aggravated.



	d.  Child Born of the Marriage.  The term "child born of the marriage" for purposes of the 38 CFR 3.54 marriage dates requirement includes a fetus advanced to the point of gestation required to constitute a birth under the law of the jurisdiction in which the fetus was delivered.  If this issue arises, it may be necessary to request a legal opinion.  See paragraph 12.02.



	e.  More than One Marriage to Veteran.  The effect of multiple marriages is different for the 1-year duration of marriage requirement and the date of marriage requirement.



	(1)  Multiple periods of marriage cannot be added together to meet the 1-year marriage requirement.  In order to satisfy the 1-year marriage requirement, the veteran and spouse must have been married for a year immediately prior to the veteran's death.



	(2)  If a surviving spouse has been married to a veteran more than once, use the date of the original marriage in determining if the date of marriage requirement (delimiting date in pension cases and 15 years after qualifying service in DIC cases) was met.  See 38 U.S.C. 103(b).



	EXAMPLE:  The veteran had Vietnam-era service.  The claimant married the veteran on March 14, 1985, and was divorced from the veteran on February 13, 1986.  They remarried on September 29, 1989, and the veteran died on August 5, 1990.  The surviving spouse files for pension.  The 1-year marriage requirement is not met because the two periods of less than a year cannot be added together.  However, the claimant does satisfy the 

marriage dates requirement of 38 CFR 3.54 because the original marriage occurred before the delimiting date for 
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Vietnam-era service (May 8, 1985).



12.12  EFFECT OF SURVIVING SPOUSE'S REMARRIAGE



	a.  General.  In order to qualify as a surviving spouse for VA purposes, a person must be unmarried.  See 38 CFR 3.50.  Therefore, a surviving spouse who remarries is no longer eligible to receive VA benefits.  



Exceptions:  Under Public Law 107-330, effective February 4, 2003, a surviving spouse who remarries after age 55 retains CHAMPVA eligibility.  (See 23.14a.)



Under Public Law  108-183, effective January 1, 2004, a surviving spouse who remarries on or after his or her 57th birthday remains eligible for DIC, home loan, and educational benefits.  Surviving spouses who remarried after turning age 57 prior to the enactment of the Act have until December 16, 2004  to apply for reinstatement of benefits.  Survivors who remarried after reaching the age of 57 and whose claims for restored benefits are received on or after December 16, 2004, are not entitled to restoration of benefits.  Section 101(d) prohibits retroactive benefits; no benefit may be paid to any person by reason of the amendment for any period prior to the effective date, January 1, 2004. 



For those survivors whose benefits were previously terminated due to remarriage on or after the age of 57, a claim for restored benefits must be submitted in writing.  When such a claim is received, provide the survivor with VA Form 21-686c for completion.  Also ask the survivor if his or her spouse is a veteran.  If the spouse is a veteran, request that the survivor indicate the spouse’s social security number or claim number and identify whether the spouse is receiving VA benefits.  Cross reference folders as appropriate.



When a current DIC recipient notifies VA of his or her remarriage, again provide the beneficiary with VA Form 21-686c for completion.  Also ask the survivor if his or her spouse is a veteran.  If the spouse is a veteran, request that the survivor indicate the spouse’s social security number or claim number and identify whether the spouse is receiving VA benefits.  Cross reference folders as appropriate.	



	b.  Effective date to stop award -- 38 CFR 3.500(n).  If a surviving spouse remarries, discontinue payments effective the first of the month  during which the marriage occurred.



	c.  Award Procedures when Surviving Spouse Remarries.  See paragraph 26.07.



12.13  CONDUCT WARRANTING INFERENCE OF REMARRIAGE OF SURVIVING SPOUSE (38 CFR 3.50)



	a.  General.  In order to receive death benefits as the surviving spouse of a deceased veteran, the claimant generally  must be unmarried (38 CFR 3.50(b)(2)) (See exceptions under paragraph 12.12a).  However, 38 CFR 3.50 imposes the additional requirement that the claimant not be living with a person of the opposite sex and holding himself or herself out publicly as the spouse of that person.  If the claimant is living with a person of the opposite sex and is holding himself or herself out as the spouse of that person, there is held to be an inference of remarriage.  Payment of death benefits is then barred under 38 CFR 3.50(b). (But see paragraph f  below.)



	b.  Reputation in General Community Not Required.  It is not necessary to establish that the claimant and the claimant's roommate were known generally throughout the community as husband and wife in order to invoke an inference of remarriage under 38 CFR 3.50(b).  It is sufficient to establish that there was a single instance of holding out as husband and wife.



	c.  Common Law Marriage Distinguished.  In a state which recognizes common law marriages (paragraph 12.04), conduct which would warrant an inference of remarriage under 38 CFR 3.50(b) will probably also suffice to establish a common law marriage under state law.  The inference of remarriage concept in 38 CFR 3.50(b) enables VA to deny payment of surviving spouse benefits in states where the claimant is living as the spouse 
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of another person but is not legally married because the state does not recognize common law marriages.  Also, it is possible to infer remarriage for VA purposes even though a legal marriage (common law or otherwise) might be impossible because of the existence of an impediment to marriage.  For example, a claimant might be living with a married person and holding himself or herself out as the spouse of that person.  A common law marriage cannot be established because the other party is already married.  Benefits could still be barred under 38 CFR 3.50(b).



	d.  Holding Out Requirement.  Before benefits can be denied based on an inference of remarriage, it must be established that the claimant lived with another person AND held himself or herself out openly to the public as the spouse of the other person.  This means that the claimant and a person of the opposite sex can live together openly without jeopardizing the claimant's entitlement to VA benefits as long as they make no representations to the effect that they are married.



	e.  Conduct Terminated before Entitlement Date.  Conduct warranting an inference of remarriage does not constitute a bar to benefits if the conduct terminated before the date of entitlement to VA benefits.  However, if the conduct caused a common law marriage to come into existence, VA benefits cannot be paid until the marriage is dissolved.  See paragraph 12.04a(2).



	f.  DIC Cases On or After October 1, 1998.  The Veterans Benefits Act of 1998 provides that effective October 1, 1998, the bar to granting DIC benefits does not apply if the surviving spouse ceases living with another person and holding himself or herself out openly to the public as that person’s spouse.  Resumption of benefits can only be made from October 1, 1998, even if the cessation of the relationship occurred prior to this date.  The provisions of 38 CFR 3.31 apply to the commencement of the period of payment and 38 CFR 3.114(a) applies as the Veterans Benefits Act of 1998 is considered liberalizing legislation.



	g.  Inference of Remarriage Development.  See part III, paragraph 6.14f.



	h.  Administrative Decisions.  If it is determined that a surviving spouse has engaged in conduct warranting an inference of remarriage, prepare a three-signature administrative decision using the format in paragraph 11.30.  The Veterans Service Center Manager may delegate authority to approve the decision to supervisors not lower than Coaches.



	i.  Award Adjustment.  If the surviving spouse is in receipt of death pension or DIC, terminate the award under reason code 15 effective the first day of the month in which the relationship began.  See 38 CFR 3.500(n)(3).



12.14  TERMINATION OF SURVIVING SPOUSE'S REMARRIAGE



	a.  Termination before November 1, 1990.  Before November 1, 1990, and the passage of Public Law 101-508, a surviving spouse who remarried or engaged in conduct warranting an inference of remarriage (paragraph 12.13) could establish surviving spouse status if the subsequent marriage was terminated, declared void or, in the case of an inferred marriage, the parties stopped living together. 



	b. Termination after October 31, 1990



	(1)  Public Law 101-508 provided that a surviving spouse claimant whose remarriage has been terminated by divorce, death or termination of conduct warranting an inference of remarriage can be recognized as the veteran's surviving spouse ONLY IF the termination of the remarriage took place before November 1, 1990.  (But see paragraph f below.)



	(2)  Public Law 102-86 amended the provision to prohibit reinstatement based upon date of remarriage
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or inference of remarriage instead of date of claim.  Generally, reinstatement is barred if the remarriage or inference of remarriage occurs after October 31, 1990.  Public Law 102-568 amended this provision to exclude its application to any formerly remarried surviving spouse for whom a legal proceeding to terminate an existing marital relationship was started before November 1, 1990, if that proceeding directly resulted in the termination of the marriage.  Supporting evidence must be submitted showing that the surviving spouse actually filed for divorce with a court prior to November 1, 1990.



	(3)  A remarried surviving spouse whose subsequent marriage is annulled or declared void can reestablish entitlement as a surviving spouse.



	c.  Development for Termination of Marital Relationship.  See part III, paragraph 6.15.



	d.  Remarriage Alleged to Be Void 



	(1)  If the claimant alleges that a marriage barring entitlement to VA benefits is void, fully develop the facts surrounding the alleged void marriage.  After complete development (including, if possible, the certified statements of the parties to the "marriage"), submit the case to District Counsel for a legal opinion as to whether or not the marriage is void.  See paragraph 12.02c.  The District Counsel opinion determines the issue.  No administrative decision is required.



(2)  If the District Counsel determines that the remarriage is void, entitlement can be established effective the date cohabitation ceased or the date of claim, whichever is later.  See 38 CFR 3.400(v)(1).



	e.  Annulment Decree Issued



	(1)  If the surviving spouse alleges that the remarriage has been annulled, request a copy of the court decree of annulment.  An annulment decree which appears regular on its face will be accepted as evidence of termination of the remarriage in the absence of any indication of fraud in obtaining the annulment.  An administrative decision is not required.



	(2)  If there is evidence of fraud, initiate full development.  As part of this development, request copies of the petition to the court for annulment and the answer.  Also, request a transcript of the testimony.



(3)  Questions as to whether or not the decree was obtained through fraud are mixed questions of fact and law and, after development, must be submitted to District Counsel for an opinion as to the legal effect.



(4)  If the District Counsel opinion indicates that fraud was involved in obtaining an annulment, prepare a three-signature administrative decision using the format in paragraph 11.30.  The issue is "marital status of claimant."  The VSCM may delegate authority to approve the decision to supervisors not lower than Coaches.  A finding that an annulment was fraudulently obtained renders it invalid for VA purposes.



(5)  When a judicial decree of annulment is accepted as proof of termination of remarriage, the effective date of an award of benefits is the date the decree became final if the claim is filed within 1 year of that date.  In all other cases, entitlement is based on date of claim.  See 38 CFR 3.400(v)(2).

	

	f.  Reinstatement of DIC Eligibility after September 30, 1998



	   (1)  The Veterans Benefits Act of 1998 (section 8207 of Pub. L. 105-178) made it possible for  a surviving spouse to re-establish DIC entitlement after termination of remarriage.  Therefore, eligibility for DIC (but not pension) is established in any case in which the remarriage of the surviving spouse is terminated by death, divorce, or annulment.
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	(2) The effective date of section 8207 is the date of enactment, June 9, 1998.  However, taking into consideration 38 CFR  3.31 and 38 CFR 3.114(a), awards for restored DIC entitlement may be resumed with an effective payment date as early as October 1, 1998.   However, in no case can restored DIC be paid with an effective payment date earlier than October 1, 1998.  The term “effective payment date,” means the date shown on the BDN award screen as the date benefits resume.  Special law code 24 is to be used when eligibility to DIC is reinstated. 



(3)  If a claim is filed within 1 year after the date of death, or within 1 year of the date the divorce became final, the effective payment date is the first day of the month following the occurrence of the event which ended the remarriage but not earlier than October 1, 1998.



(4)  The provisions of 38 CFR 3.114(a) apply if the surviving spouse is otherwise eligible for DIC and the remarriage had already terminated as of the effective date of the liberalizing provision of law, June 9, 1998.  This means a surviving spouse can have benefits restored with an effective payment date of October 1, 1998, or an effective date 1 year prior to the date of reopened claim (subject to 38 CFR 3.31), whichever is later.  



EXAMPLE 1:  DIC is terminated February 1, 1992, for a surviving spouse based on her remarriage.  The second spouse dies May 7, 1997.  Surviving spouse files a claim received by RO on November 15, 1998.  Effective payment date of restored DIC award is October 1, 1998.  (38 CFR 3.114(a) applies here because the surviving spouse met the requirements of the liberalizing legislation on the date of enactment—June 9, 1998.) 



EXAMPLE 2:  DIC is terminated July 1, 1993, based on the surviving spouse’s remarriage.  The remarriage ends in a divorce which becomes final November 5, 1998.  A claim for restored DIC entitlement is received January 15, 1999.  Effective payment date of restored DIC award is December 1, 1998.  (The effective date would be November 5, 1998, in accordance with 38 U.S.C. 5110(l) and subject to 38 CFR 3.31.  Therefore, payment would be made from the first day of the month following the date the divorce became final, i.e., December 1, 1998.)



	EXAMPLE 3:  DIC ends August 1, 1994, due to the surviving spouse’s remarriage.  Remarriage ends due to the second spouse’s death on July 17, 1998.  Claim for restored DIC received November 27, 1998.  Effective payment date of restored DIC benefits is October 1, 1998 (in accordance with 38 U.S.C. 5110(l) and the earliest date permitted under section 8207(b) of Pub. L. 105-178).



	g.  Reinstatement of Eligibility for CHAMPVA, Chapter 35 and Loan Guaranty Benefits after November 30, 1999.  Public Law 106-117, effective November 30, 1999, now permits entitlement to the following benefits for a surviving spouse whose remarriage has been terminated by death, divorce, or annulment, or cessation of an inferred remarriage:  



medical care under the VA Civilian Health and Medical Program (CHAMPVA),  

Dependents’ Educational Assistance under 38 U.S.C. Chapter 35, and 

loan guaranty benefits under 38 U.S.C. Chapter 37.



Prior to this date, VAOPGCPREC 13-98 held that a surviving spouse who regained DIC eligibility under section 8207 of Public Law 105-178, effective October 1, 1998, did not regain eligibility for any of the above.  See M21-1, Part III, 6.15 for evidentiary requirements.  If a claim is filed within 1 year of the date of death or within 1 year of the date the termination of remarriage became final, the date of entitlement is the first day of the month following the occurrence of the event which ended the remarriage, but no earlier than December 1, 1999.
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SUBCHAPTER IV.  WAIVER OF DISABILITY BENEFITS

DURING RESERVE TRAINING DUTY



20.15  WAIVER OF VA BENEFITS TO RECEIVE MILITARY PAY AND ALLOWANCES



	Active or inactive duty training pay (drill pay) cannot legally be paid concurrently with VA disability compensation or pension benefits.  10 U.S.C. 12316 and 38 U.S.C. 5304(c)  A veteran must waive either VA benefits or military pay and allowances.  However, in most instances it will be to the veteran’s advantage to waive VA benefits.  Those veterans desiring to retain military pay and allowances (drill pay) received for the performance of active/inactive duty must complete VA Form 21-8951 or VA Form 21-8951-2, “NOTICE OF WAIVER OF VA COMPENSATION OR PENSION TO RECEIVE MILITARY PAY AND ALLOWANCES.”



20.16  VA FORM 21-8951—ONE-TIME WAIVER AND ANNUAL WAIVER



	From 1989 until 1995, VA Form 21-8951 was a 1-time waiver.  The intent was that the 1-time waiver would remain in effect as long as the reservist/guardsman stayed in the Reserves/National Guard.  We anticipated that benefits would be automatically adjusted based upon information VA obtained from the Department of Defense (DOD) through the Defense Management Data Center (DMDC) regarding drill pay days and active duty/annual training days.  However, 1-time waivers are no longer valid and those veterans wishing to retain military pay and allowances must now file annual waivers. 



20.17  HINES PROCESSING OF INITIAL TAPE RECEIVED FROM DMDC



	a.  DMDC Sends Tape of C&P Beneficiaries to Hines.  At the end of the fiscal year, DMDC will send to the Benefits Delivery Center (BDC) at Hines a tape which identifies reservists/guardsmen who received drill pay and who also received VA benefits during the fiscal year just ended.  If there has been an interruption in getting this data from DMDC, the tape may furnish drill pay data for one or more prior years as well. 



	b.  Updating Active Reservist Indicator.  Before running this tape, Hines will reset the ACTIVE RESERVIST field on the M15 screen by returning the ACTIVE RESERVIST indicator to “N” and resetting to "000" the number of days for all master records.  When the tape is run, Hines will update the ACTIVE RESERVIST field to "Y" and insert the number of drill days for the prior fiscal year for those individuals appearing on the tape from DMDC.  If drill pay data for multiple fiscal years is received from DMDC, the number of days displayed in the ACTIVE RESERVIST field will be for the most recent fiscal year.



	c.  Hines Generates VA Form 21-8951 from DMDC File.  The DMDC tape of individuals who received both VA benefits and drill pay will be used by Hines BDC to generate VA Forms 21-8951 with preprinted identification and drill pay data.  Hines BDC will send VA Form 21-8951 to each reservist/guardsman identified on the match.   VA Form 21-8951 will inform the veteran that DMDC has identified him or her as a reservist or guardsman who has received active or inactive duty training pay.  The form further advises the veteran that training pay cannot legally be paid concurrently with VA disability compensation or pension benefits.  The form displays identifying information from the master record, the return address of the regional office of record, and the number of drill days obtained from the electronic file provided by DMDC.  If the form displays drill pay information for multiple fiscal years, the number of drill pay days will be shown by fiscal year.  



	d.  Options on VA Form 21-8951.  The VA Form 21-8951 mailed to the veteran will give the individual the following options:  (a) the veteran can check a box indicating agreement with the number of drill days printed on the form and agree to waive a corresponding number of days of VA benefits; (b) the veteran can indicate that the number of drill pay days shown on the form is incorrect, enter the correct number of days, and agree to waive a corresponding number of days of VA benefits; (c) the veteran can indicate that he or she received no drill pay during the fiscal years shown on the form; or (d) the veteran can elect to waive drill pay in order to receive VA benefits.
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20.18  NUMBER OF DAYS OF VA BENEFITS TO BE WAIVED



	a.  General.  The U.S. Army Reserves and National Guard base their waivers on actual paid attendance.  This normally consists of 48 armory drills or training sessions and 15 days of active duty training; however, waivers from reservists made in accordance with their respective regulations are acceptable.



	(1)  Days to be Reported.  Reserve components are to report the number of days during the fiscal year for which members received drill pay as 1 full day's duty pay for each 4-hour training assembly attended.  Therefore, it is possible that on a "drill weekend" a reservist could receive 4 days of drill pay as he or she would be credited with attending two drill assemblies each day.



	(2)  Processing Waivers.  When processing drill pay waivers, the number of days of duty pay should be reported rather than the number of calendar days on which drill attendance occurred.  Request clarification from the reserve component if questions arise as to their method of reporting.



	(3)  Active Duty Training Pay.  A reservist receives only 1 day's pay for each day of the 2-week annual active duty training period (summer camp) which he or she attends.  This period is not to be confused with the drill weekends.



	EXAMPLE.  Certification is received from the reserve unit that Sgt. Ngo Doe attended drill on 24 days (this is generally two sessions each day) and also had 15 days of active duty training.  Since Sgt. Doe will be credited with 2 days of pay each full drill day, charge him with 48 days for waiver purposes plus the 15 days of summer camp, resulting in 63 days of compensation being waived.



	b.  No-Pay Status.  When reservists are in a no-pay status for all of their inactive duty training and are paid only for active duty training at summer camp or equivalent, use the number of paid days served for a no-pay period as provided by paragraph 20.26.



	c.  Traveltime.  In computing the number of days VA benefits must be waived, include any authorized traveltime for which service pay and allowances are paid.



20.19  REGIONAL OFFICE ACTION UPON RECEIPT OF WAIVER



	a.  Waiver Forms.  Veterans may submit drill pay waivers on the computer-generated VA Form 21-8951 or on VA Form 21-8951-2.  The VA Form 21-8951-2 is a depot-stocked form similar to the computer-generated 21-8951 form and may be used in lieu of VA Form 21-8951.  The main difference is that the VA Form 21-8951-2 does not have training days and identifying information preprinted on the form so this information must be written in by the veteran or by the reserve component.  



	b.  Reviewing Waiver Forms for Completeness.  Before processing VA Form 21-8951 or VA Form 21-8951-2, make sure all required entries have been completed.  If the veteran agrees with the number of training days shown on the form or reports more days, do not return the form because the signature of the unit commander is missing.  When the veteran reports fewer training days, the form must be signed by the veteran’s unit commander or designee and is incomplete if this information is missing.  Return the incomplete form, or a form with no signatures, to the veteran for completion and advise the veteran that failure to complete or sign the form may result in reduction of his or her VA benefits.  However, see paragraph g below where the veteran denies having received drill pay.



	c.  Make Drill Pay Adjustments Prospectively.  When a properly completed and signed form is of record, adjust the award prospectively.  If the veteran indicates that the preprinted drill pay information on the form is correct, adjust based on the preprinted information.  If the veteran indicates that the preprinted drill pay information on the form is not correct and has furnished different information, adjust based on the information furnished by the veteran, provided the form is signed by the unit commander or designee and you have no other reason to question the validity of the information furnished by the veteran.   Make all drill pay adjustments prospectively, regardless of the fiscal year in which the drills were actually conducted.  
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