Veterans Benefits Administration		M21-1, Part IV


Department of Veterans Affairs		   Change 191


Washington, DC  20420			February 10, 2004








	Veterans Benefits Administration Manual M21-1, Part IV, "Authorization Procedures," is changed as follows:





	Pages 20-IV-1 through 20-IV-6:  Remove these pages and substitute pages 20-IV-1 through 20-IV-6 attached.





Pages 20-V-1 and 20-V-2: Remove these pages and substitute pages 20-V-I and 20-V-2, attached.





	Paragraph 20.19b is amended to show that in cases where the veteran agrees with the number of training days shown on the drill pay waiver form or reports a greater number of training days, VA Form 21-8951 should not be returned as incomplete because the signature of the unit commander is missing.





	Paragraph 20.19g is amended to correct the cross reference from 20.28 to 20.22.  





	Paragraph 20.19h, second sentence is reworded to make it clearer that changing the ACTIVE RESERVIST field on the M15 screen to “N” and the number of days to “000” will prevent issuance of a follow-up VA Form 21-8951.


	


	Paragraph 20.20a(2) is amended to show that, in addition to making the required entries on the 401 screen when processing a drill pay waiver award, it is also necessary to process a CORR transaction to the ACTIVE RESERVIST field on the M15 screen in order to prevent issuance of a followup VA Form 21-8951 in 90 days.





	Paragraph 20.22(a) and (b) is amended to explain that a CORR transaction is required in addition to the appropriate entries on the 401 screen when processing a drill pay waiver award.  The change in the ACTIVE RESERVIST indicator does not immediately remove the diary for issuance of a follow-up VA Form 21-8951.  However, the follow-up VA Form 21-8951 should not issue unless there is a “Y” in the ACTIVE RESERVIST field on the M15 screen at the time the diary matures.





Paragraph 20.26 (a) (3), (4), and (6) is revised to correct cross references from 20.40, 20.41, and 20.40 to 20.34, 20.35 and 20.34 respectively. 





			By Direction of the Under Secretary for Benefits

















			Ronald J. Henke, Director


			Compensation and Pension Service








Distribution:  RPC:  2068


FD:			 EX:  ASO and AR (included in RPC 2068)
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SUBCHAPTER IV.  WAIVER OF DISABILITY BENEFITS


DURING RESERVE TRAINING DUTY





20.15  WAIVER OF VA BENEFITS TO RECEIVE MILITARY PAY AND ALLOWANCES





	Active or inactive duty training pay (drill pay) cannot legally be paid concurrently with VA disability compensation or pension benefits.  10 U.S.C. 12316 and 38 U.S.C. 5304(c)  A veteran must waive either VA benefits or military pay and allowances.  However, in most instances it will be to the veteran’s advantage to waive VA benefits.  Those veterans desiring to retain military pay and allowances (drill pay) received for the performance of active/inactive duty must complete VA Form 21-8951 or VA Form 21-8951-2, “NOTICE OF WAIVER OF VA COMPENSATION OR PENSION TO RECEIVE MILITARY PAY AND ALLOWANCES.”





20.16  VA FORM 21-8951—ONE-TIME WAIVER AND ANNUAL WAIVER





	From 1989 until 1995, VA Form 21-8951 was a 1-time waiver.  The intent was that the 1-time waiver would remain in effect as long as the reservist/guardsman stayed in the Reserves/National Guard.  We anticipated that benefits would be automatically adjusted based upon information VA obtained from the Department of Defense (DOD) through the Defense Management Data Center (DMDC) regarding drill pay days and active duty/annual training days.  However, 1-time waivers are no longer valid and those veterans wishing to retain military pay and allowances must now file annual waivers. 





20.17  HINES PROCESSING OF INITIAL TAPE RECEIVED FROM DMDC





	a.  DMDC Sends Tape of C&P Beneficiaries to Hines.  At the end of the fiscal year, DMDC will send to the Benefits Delivery Center (BDC) at Hines a tape which identifies reservists/guardsmen who received drill pay and who also received VA benefits during the fiscal year just ended.  If there has been an interruption in getting this data from DMDC, the tape may furnish drill pay data for one or more prior years as well. 





	b.  Updating Active Reservist Indicator.  Before running this tape, Hines will reset the ACTIVE RESERVIST field on the M15 screen by returning the ACTIVE RESERVIST indicator to “N” and resetting to "000" the number of days for all master records.  When the tape is run, Hines will update the ACTIVE RESERVIST field to "Y" and insert the number of drill days for the prior fiscal year for those individuals appearing on the tape from DMDC.  If drill pay data for multiple fiscal years is received from DMDC, the number of days displayed in the ACTIVE RESERVIST field will be for the most recent fiscal year.





	c.  Hines Generates VA Form 21-8951 from DMDC File.  The DMDC tape of individuals who received both VA benefits and drill pay will be used by Hines BDC to generate VA Forms 21-8951 with preprinted identification and drill pay data.  Hines BDC will send VA Form 21-8951 to each reservist/guardsman identified on the match.   VA Form 21-8951 will inform the veteran that DMDC has identified him or her as a reservist or guardsman who has received active or inactive duty training pay.  The form further advises the veteran that training pay cannot legally be paid concurrently with VA disability compensation or pension benefits.  The form displays identifying information from the master record, the return address of the regional office of record, and the number of drill days obtained from the electronic file provided by DMDC.  If the form displays drill pay information for multiple fiscal years, the number of drill pay days will be shown by fiscal year.  





	d.  Options on VA Form 21-8951.  The VA Form 21-8951 mailed to the veteran will give the individual the following options:  (a) the veteran can check a box indicating agreement with the number of drill days printed on the form and agreeing to waive a corresponding number of days of VA benefits; (b) the veteran can indicate that the number of drill pay days shown on the form is incorrect, enter the correct number of days, and agree to waive a corresponding number of days of VA benefits; (c) the veteran can indicate that he or she received no drill pay during the fiscal years shown on the form; or (d) the veteran can elect to waive drill pay in order to receive VA benefits.  The form requires the signature of the unit commander or designee to certify that the information provided concerning the number of drill days is correct. 
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20.18  NUMBER OF DAYS OF VA BENEFITS TO BE WAIVED





	a.  General.  The U.S. Army Reserves and National Guard base their waivers on actual paid attendance.  This normally consists of 48 armory drills or training sessions and 15 days of active duty training; however, waivers from reservists made in accordance with their respective regulations are acceptable.





	(1)  Days to be Reported.  Reserve components are to report the number of days during the fiscal year for which members received drill pay as 1 full day's duty pay for each 4-hour training assembly attended.  Therefore, it is possible that on a "drill weekend" a reservist could receive 4 days of drill pay as he or she would be credited with attending two drill assemblies each day.





	(2)  Processing Waivers.  When processing drill pay waivers, the number of days of duty pay should be reported rather than the number of calendar days on which drill attendance occurred.  Request clarification from the reserve component if questions arise as to their method of reporting.





	(3)  Active Duty Training Pay.  A reservist receives only 1 day's pay for each day of the 2-week annual active duty training period (summer camp) which he or she attends.  This period is not to be confused with the drill weekends.





	EXAMPLE.  Certification is received from the reserve unit that Sgt. Ngo Doe attended drill on 24 days (this is generally two sessions each day) and also had 15 days of active duty training.  Since Sgt. Doe will be credited with 2 days of pay each full drill day, charge him with 48 days for waiver purposes plus the 15 days of summer camp, resulting in 63 days of compensation being waived.





	b.  No-Pay Status.  When reservists are in a no-pay status for all of their inactive duty training and are paid only for active duty training at summer camp or equivalent, use the number of paid days served for a no-pay period as provided by paragraph 20.26.





	c.  Traveltime.  In computing the number of days VA benefits must be waived, include any authorized traveltime for which service pay and allowances are paid.





20.19  REGIONAL OFFICE ACTION UPON RECEIPT OF WAIVER





	a.  Waiver Forms.  Veterans may submit drill pay waivers on the computer-generated VA Form 21-8951 or on VA Form 21-8951-2.  The VA Form 21-8951-2 is a depot-stocked form similar to the computer-generated 21-8951 form and may be used in lieu of VA Form 21-8951.  The main difference is that the VA Form 21-8951-2 does not have training days and identifying information preprinted on the form so this information must be written in by the veteran or by the reserve component.  





	b.  Reviewing Waiver Forms for Completeness.  Before processing VA Form 21-8951 or VA Form 21-8951-2, make sure all required entries have been completed.  If the veteran agrees with the number of training days shown on the form or reports more days, do not return the form because the signature of the unit commander is missing.  When the veteran reports fewer training days, the form must be signed by the veteran’s unit commander or designee and is incomplete if this information is missing.  Return the incomplete form, or a form with no signatures, to the veteran for completion and advise the veteran that failure to complete or sign the form may result in reduction of his or her VA benefits.  However, see par. g below where the veteran denies having received drill pay.





	c.  Make Drill Pay Adjustments Prospectively.  When a properly completed and signed form is of record, adjust the award prospectively.  If the veteran indicates that the preprinted drill pay information on the form is correct, adjust based on the preprinted information.  If the veteran indicates that the preprinted drill pay information on the form is not correct and has furnished different information, adjust based on the information furnished by the veteran, provided the form is signed by the unit commander or designee and you have no other reason to question the validity of the information furnished by the veteran.   Make all drill pay adjustments prospectively, regardless of the fiscal year in which the drills were actually conducted.  
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NOTE:  There is an exception to this procedure when the veteran’s rate has been decreased after drill pay was received.  See par 20.26(d).





	d.  Determining Rate at Which to Withhold.  Withhold at the rate in effect on the last day of the fiscal year in which the drill was held.  





EXAMPLE:  A veteran has a service-connected disability evaluated at 10 percent.  Waiver is received for 63 days of drill pay for FY94 (10/93–9/94).  Withhold the at the rate of $87 for 63 days.  $87 per month is the 10 percent compensation rate in effect on the last day of fiscal year 1994 (9/30/94).





	e.  Pay Difference to Veteran.  Pay the veteran the difference between the rate for the fiscal year for which the drill occurred and  the rate in effect on the date the withholding is effected.  





EXAMPLE:  A veteran has a service-connected disability evaluated at 10 percent.  Waiver is received for 63 days drill pay for FY94 (10/93–9/94).  The award is processed on March 14, 1995, when the monthly rate in effect for 10 percent compensation is $89.  Effective 4/1/95 the award should withhold $87 (the 10 percent rate in effect on the last day of FY94) and pay $2 (the difference between the 4/1/95 rate and the 9/30/94 rate).  Effective 6/4/95 zero out the withholding and pay the full monthly rate of $89.





	f.  Prospective Drill Pay Waivers.  A veteran may waive drill pay  prospectively.  If that happens, you may not know the rate in effect on the last day of the fiscal year at the time the award is processed.  Therefore, withhold at the current rate.  If a later adjustment involves going back over the same award period, withhold at the rate in effect on the last day of the fiscal year.  Do not establish a control or adjust the award solely for the purpose of charging at the rate in effect on the last day of the fiscal year.





	g.  Veteran Alleges No Drill Pay Received.  If the veteran indicates on the form that he or she received no drill pay during the fiscal year or years in question or that he or she is not a member of the Reserve or Guard, review the file for other evidence that the veteran is a Reserve or Guard member.  If there is reason to question the veteran’s statement, initiate development to include a Field Examination (part 3, chapter 8) where appropriate.  If there is no reason to question the veteran’s statement, CORR the Active Reservist indicator on the M15 screen to “N” and the number of days to “000.”  This will delete the master record diary for issuance of a followup VA Form 21-8951 to the veteran.  See par. 20.22.  If the veteran indicates that he or she received no drill pay during the fiscal year or years in question or that he or she is not a member of the Reserve or Guard, the signature of a unit commander or designee is not required on VA Form 21-8951.





	h.  Veteran Elects to Waive Drill Pay to Receive VA Benefits.  If the veteran indicates that he or she elects to waive military pay and allowances in order to retain VA benefits, CORR the Active Reservist indicator on the M15 screen to “N” and the number of days to “000.”  This will prevent issuance of a follow-up VA Form 21-8951 to the veteran.  See par. 20.22.  Make a copy of the VA Form 21-8951 or other document waiving drill pay for the file and send the original to VA Central Office (212).  VACO will forward the form to the appropriate service department finance center.  Indicate on the routing slip that the VA Form 21-8951 is being referred under M21-1, part IV, par. 20.19h.  Annotate the file copy to show that the original was sent to VACO and the date it was sent.  At local option, consider telephoning the veteran prior to sending the waiver form to VACO to make sure that the veteran understands the effect of the waiver and the likelihood that military pay and allowances will exceed the amount of VA benefits that would be lost if the veteran waived VA benefits.





20.20  PREPARATION OF DRILL PAY WAIVER AWARDS





	a.  General.  On receipt of VA Form 21-8951 or VA Form 21-8951-2, provide a no-rate period for the entire number of days waived, effective the first day of the month following approval of the award.





	(1)  Change Reason Code.  Use change reason code 19, "Veteran in receipt of active duty pay," for the award lines reflecting both the beginning and ending of the no-rate period.  Any award line between the beginning and ending dates of the no-rate period must also show change reason code 19.
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	(2)  401 Screen.  A “Y” and the number of training days from the interface with DMDC will be displayed on screen 401, “Special Conditions,” in the DRILL PAY WAIVER field.  If the displayed days are different from the information reported by the veteran, enter the correct number of training days on the 401 screen.  If multiple years are involved, enter the number of training days for the most recent period.  At the same time you do the award, process a CORR transaction to the ACTIVE RESERVIST field on the M15 screen.  The CORR should change the “Y” indicator to a “W” and enter the correct number of training days if different from the number of days displayed.





	b.  Cases Involving Temporary Increases.  If the veteran is entitled to a 100 percent rate as a temporary increase (par. 29 or 30 of the rating schedule) on the last day of the fiscal year in which the drill occurred, adjust the award prospectively at the permanent rate as opposed to the temporary 100 percent rate.





	c.  Cases Involving Increases in Rates.  If a drill pay waiver is received for a prior period and there has been a subsequent increase in the VA rate, adjust the award to provide for withholding of the permanent rate (i.e., not including increases under par. 29 or 30 of the rating schedule) in effect on the last day of the fiscal year to which the waiver pertains.  





	EXAMPLE 1.  A waiver of 63 days is received and adjudicated in January 1999 for active/inactive duty training completed during fiscal year 1994 for a 10 percent veteran. The last day of FY 1994 is September 30, 1994.  The 10 percent compensation rate in effect on September 30, 1994, was $87.  The 10 percent compensation rate in effect on February 1, 1999, was $96.


403 Screen


DATE		RSN	RATE	EC	DISAB	DEPEN	S H	INC	SLC		WITHHOLD


02-01-99	19	0009.00	71	10	00/00	0 0				0087.00


04-04-99	19	0096.00	71	10	00/00	0  0				0000.00





	EXAMPLE 2.  A prospective certification of reserve duty for 55 days to be completed in the future during fiscal year 1999 is received and processed for a 10 percent veteran during December 1998.  The 10 percent compensation rate in effect on January 1, 1999, was $96.  The 403 screen would show the following:





403 Screen


DATE	RSN	RATE	EC	DISAB	DEPEN	S H	INC	SLC		WITHHOLD


01-01-99	19	0000.00	71	10	00/00	0 0				0096.00�02-26-99	19	0096.00	71	10	00/00	0  0				0000.00�


	EXAMPLE 3.  A waiver of 63 days is received and adjudicated in January 1999 for fiscal year 1994.  A veteran with no dependents was entitled to receive the 10 percent rate on September 30, 1994, which is the last day of fiscal year 1994.  The evaluation was increased to 30 percent effective December 1, 1994.  The 10 percent compensation rate in effect on September 30, 1994, was $87.  The 30 percent rate in effect on February 1, 1999, was $282.  The 403 screen would show the following:





403 Screen


DATE		RSN	RATE	EC	DISAB	DEPEN	S H	INC	SLC		WITHHOLD


02-01-99	19	0195.00	71	30	00/00	0 0				0087.00


04-04-99	19	0282.00	71	30	00/00	0  0				0000.00





	EXAMPLE 4.  A waiver of 63 days is received and adjudicated in January 1999 for fiscal year 1994.  A married veteran was increased from 10 percent to 30 percent effective September 15, 1994.  The 30 percent rate was paid as of October 1, 1994, under the provisions of 38 CFR 3.31.  Withhold at the 30 percent rate in effect on September 30, 1994, which is the last day of fiscal year 1994, even though the veteran was not actually paid the 30 percent rate until October 1, 1994.  Title 38 CFR 3.31 provides that beneficiaries will be deemed to be in receipt of monetary benefits during the period between the effective date of the award and the date payment commences.  The 
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30 percent compensation rate in effect on September 30, 1994, for a veteran with a spouse was $284. The 30 percent compensation rate in effect on February 1, 1999, for a veteran with a spouse was $316.   The 403 screen would show the following:





403 Screen


DATE		RSN	RATE	EC	DISAB	DEPEN	S H	INC	SLC		WITHHOLD


02-01-99	19	0032.00	71	30	10/10	0 0				00284.00


04-04-99	19	0316.00	71	30	10/10	0  0				0000.00








	EXAMPLE 5.  A waiver of 63 days is received and adjudicated in January 1999 for fiscal year 1994.  A veteran with no dependents was evaluated as 10 percent disabled during fiscal year 1994.  However, in December of 1998 the veteran was granted 30 percent retroactively to April 1, 1992.  The last day of FY 1994 is September 30, 1994.  The 30 percent compensation rate in effect on September 30, 1994, was $253.  The 30 percent compensation rate in effect on February 1, 1999, was $282.  The 403 screen would show the following:





403 Screen


DATE		RSN	RATE	EC	DISAB	DEPEN	S H	INC	SLC		WITHHOLD


02-01-99	19	0029.00	71	30	00/00	0 0				0253.00


04-04-99	19	0282.00	71	30	00/00	0  0				0000.00





	EXAMPLE 6.  A waiver is received and adjudicated in April 1999 for 55 days in fiscal year 1995 and 55 days in fiscal year 1996.  The veteran’s evaluation has been 10 percent at all times.  The last day of FY 1995 was September 30, 1995, when the 10 percent rate was $89.  The last day of FY 1996 was September 30, 1996, when the 10 percent rate was $91.  The 10 percent rate in effect on April 1, 1999, was $96.





403 Screen


DATE		RSN	RATE	EC	DISAB	DEPEN	S H	INC	SLC		WITHHOLD


04-01-99	19	0007.00	71	10	00/00	0 0				0089.00


05-26-99	19	0005.00	71	10	00/00	0  0				0091.00


07-21-99	19	0096.00	71	10	00/00	0  0				0000.00





	d.  Cases Involving Decreases in Rates.  If a drill pay waiver is received for a prior period and there has been a subsequent decrease in the VA rate so that the prospective monthly rate is less than the monthly rate which must be withheld for the retroactive period, adjust the award retroactively as of the latest award line in the master record for which the monthly rate equals or exceeds the rate which must be withheld for the number of days required to be withheld. 





	EXAMPLE:  A waiver of 55 days is received and adjudicated in January 1999 for active/inactive duty training completed during fiscal year 1994.  The veteran received compensation at the 10 percent rate on September 30, 1994, which was the last day of fiscal year 1994.  However, the veteran was reduced to 0 percent and the compensation award was stopped effective April 1, 1998.  The last award line in the system prior to the April 1, 1998, no rate line is a 37 line for $95 on December 1, 1997.  The 10 percent compensation rate in effect on September 30, 1994, was $87.





403 Screen


DATE	RSN	RATE	EC	DISAB	DEPEN	S H	INC	SLC		WITHHOLD


12-01-97	19	0008.00	71	10	00/00	0 0				0087.00


01-26-98	19	0095.00	71	10	00/00	0  0				0000.00


04-01-98	34	0000.00	71	00	00/00	0  0				
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20.21  COMPUTATION OF NO-RATE PERIOD ON AWARD





	VA benefits must be waived for the total number of days for which active and inactive duty training pay is received.  The computation of VA payments is based on a standard 30-day month; the 31st of any month is not counted.  February is also counted as a 30-day month.





	EXAMPLE 1.  A waiver of 55 days is received and adjudicated in December.  The award based on this waiver would show "No Rate" from January 1 through February 25.  Resume payment of full rate effective February 26.





	EXAMPLE 2.  For a waiver of 55 days received in December but adjudicated in January, the award would show "No Rate" from February I through March 25.  Resume payment of full rate effective March 26.





20.22  ACTION WHERE VETERAN FAILS TO RETURN VA FORM 21-8951 MAILED BY HINES 





	a.    Master Record Diary for Return of VA Form 21-8951.  At the time VA Form 21-8951 is mailed to the veteran (par. 20.17c), a master record diary is set for 90 days.  Processing a drill pay waiver award and entering a “W” in the ACTIVE RESERVIST field on the M15 screen via a CORR will prevent issuance of a followup VAF 21-8951 (par. 20.20a(2)).  Also, setting the Active Reservist Indicator to “N” and the number of days to “000” via a CORR transaction on the M15 screen will prevent issuance of a followup VAF 21-8951 (pars. 20.19g and h).





	b.  Generation of Followup VA Form 21-8951 When Master Record Diary Matures.  If there has been no CORR to set the Active Reservist Indicator to “W” or “N,” a diary matures 90 days after issuance of the initial VA Form 21-8951 by Hines BDC.  The maturing diary causes generation of two copies of the initial VA Form 21-8951. These copies are sent to the regional office of jurisdiction.





	c.  Determining that Correct Individual Has Been Identified by Match.  When you receive the two copies of the VA Form 21-8951 that was sent to the beneficiary 90 days previously, compare the identifying data on VA Form 21-8951 with information of record to make sure that the correct individual has been identified.  If it appears that the VA Form 21-8951 does not pertain to the veteran whose VA file number appears on the form, make sure that the veteran’s Social Security Number (SSN) is correct in the master record.  If not, enter the correct SSN.  If it appears that the VA Form 21-8951 was sent to an individual who is not subject to reduction for receipt of drill pay, set the Active Reservist Indicator to “N” and the number of days to “000” via a CORR transaction.   





	d.  Sending an Advance Notice of Proposed Adverse Action.  If it appears that the veteran has been correctly identified on the match and there has been no response to the initial VA Form 21-8951 that was sent 90 days previously, send the veteran an advance notice of proposed adverse action of the proposed reduction based on the assumption that the preprinted information on VA Form 21-8951 is correct.  Send one copy of the VA Form 21-8951 as an enclosure with the notice letter.  Retain the other copy of VA Form 21-8951 in the file.  If the veteran does not respond to advance notice of proposed adverse action notice within 65 days, adjust the award in accordance with par. 20.20.





20.23  RECOVERY BY VETERAN OF EXCESS WAIVER





	a.  General.  A veteran who waives drill pay prospectively (par. 20.19f) may recover payments of disability compensation or pension from VA for those days which were waived but for which the veteran did not receive drill pay, subject to the 1-year limitation contained in 38 CFR 3.654(c).  To apply for reimbursement of excessively waived benefits, the veteran must submit a statement signed by the commanding officer or designated representative, giving the unit of assignment, beginning date, ending date, total FY days for the drill period (waived/performed) and total excessive days/drills waived.
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SUBCHAPTER V.  RECOUPMENT OF READJUSTMENT, SEPARATION,


SPECIAL SEPARATION BENEFIT (SSB), AND DISABILITY SEVERANCE PAY


VOLUNTARY SEPARATION INCENTIVE (VSI) INFORMATION





20.26  PROHIBITION AGAINST DUPLICATION OF BENEFITS (38 CFR 3.700)





	Once it is determined that a veteran received lump-sum readjustment pay, disability severance pay, separation pay under 10 U.S.C. 1174, Special Separation Benefit (SSB) under 10 U.S.C. 1174a, or Voluntary Separation Incentive (VSI) under 10 U.S.C. 1175, 38 CFR 3.700 prohibits duplication of benefit payments.





	a.  Compensation





	(1)  Readjustment Pay Awarded under 10 U.S.C. 3814(a).  Readjustment pay under 10 U.S.C. 3814(a) was paid to Regular officers below the grade of major discharged during a reduction in force.  The authority for these payments expired at the end of 1977.  If the veteran received readjustment pay under 10 U.S.C. 3814(a), the date of entitlement to VA compensation determines if recoupment of readjustment pay is required.  Recoup the total amount of the readjustment pay awarded if entitlement to VA compensation was established on or after September 15, 1981.  No recoupment is required if entitlement to VA compensation was established before that date (38 CFR 3.700(a)(2)(ii), and (iii)).  Section 653 of Public Law 104-201 provides that with respect to payments received after September 30, 1996, VA shall recoup the amount of readjustment pay received by the veteran after withholding for Federal income tax.  This withholding should be calculated using the flat tax rate.  The appropriate dates and rates are:





October 1, 1996                      28%


August 6, 2001                       27.5%


January 1, 2002                      27.0%


June 23, 2003                         25.0%.  





For payments received prior to October 1, 1996, recoup the pretax amount.





	(2)  Readjustment Pay Awarded under 10 U.S.C. 687.  Readjustment pay under 10 U.S.C. 687 was paid to Reserve officers who were involuntarily released after completing at least 5 years of active service but did not qualify for retirement.  The authority for paying readjustment pay under 10 U.S.C. 687 was repealed effective September 15, 1981.  Recoupment of VA compensation is always required if the veteran received readjustment pay under 10 U.S.C. 687.  The date of entitlement to VA compensation determines the amount to be recouped.  Recoup 75 percent of the readjustment pay when entitlement to VA compensation was established before September 15, 1981, and the total amount of the readjustment pay if entitlement to VA compensation was established on or after September 15, 1981 (38 CFR 3.700(a)(2)).   Section 653 of Public Law 104-201 provides that with respect to payments received after September 30, 1996, VA shall recoup the amount of readjustment pay received by the veteran after withholding for Federal income tax. The withholding should be calculated using the flat tax rate as indicated in 20.26a.(1)  For payments received prior to October 1, 1996, recoup the pretax amount.





	(3)  Separation Pay Awarded under 10 U.S.C. 1174.  Separation pay under 10 U.S.C. 1174 replaced readjustment pay effective September 15, 1981.  It is paid to Regular and Reserve officers who are involuntarily discharged after completing at least 5 years of active duty but who do not qualify for retirement.  Public Law 101-510 enacted November 5, l990, established separation pay entitlement for certain regular enlisted members involuntarily discharged after completing at least 6 years of active duty but not qualifying for retirement.  Recoup the full amount of separation pay received under 10 U.S.C. 1174.  (38 CFR 3.700(a)(5)).  See paragraph 20.34 for non-disability severance pay.   Section 653 of Public Law 104-201 provides that with respect to payments received after September 30, 1996, VA shall recoup the amount of separation pay received by the veteran after withholding for Federal income tax. The withholding should be calculated using the flat tax rate as indicated in 20.26a.(1).  For payments received prior to October 1, 1996, recoup the pretax amount.
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NOTE:  If the veteran established entitlement to VA compensation on or after September 15, 1981, always recoup the full amount of readjustment or separation pay (less amounts withheld for Federal income tax if the payment was received on or after September 30, 1996).





	(4)  Special Separation Benefits (SSB) Awarded under 10 U.S.C. 1174a and Voluntary Separation Incentive (VSI) Awarded under 10 U.S.C. 1175.  Public Law 102-190 enacted December 5, l991, added sections 1174a and 1175 to Title 10.  These two incentive programs are offered to certain service members in overstrength inventories to encourage them to leave active duty voluntarily and to shape the force during the downsizing of the armed forces.  Service persons approved under either program must separate on or before September 30, l995.  See paragraph 20.35 for additional information.





	(5)  Disability Severance Pay.  Recoup the full amount of disability severance pay received for the same disability or disabilities at a rate not in excess of the current rate of compensation payable for the initial compensable evaluation assigned for those disabilities (38 CFR 3.700(a)(3)).  Section 653 of Public Law 104-201 provides that with respect to payments received after September 30, 1996, VA shall recoup the amount of disability severance pay received by the veteran after withholding for Federal income tax.  For payments received prior to October 1, 1996, recoup the pretax amount.





	(6)  Non-Disability Severance Pay.  Non-disability severance pay is subject to recoupment at the 100 percent rate if entitlement to VA compensation was established on or after September 15, 1981.  See paragraph 20.34.





	(7)  Separation or Readjustment Pay Recouped by Both VA and Service Department.  A veteran who received separation or readjustment pay may, subsequent to receipt of that benefit, become entitled to retired pay.  In this event, the separation or readjustment pay is recouped from the veteran's retired pay.  If VA previously recouped any amount of separation or readjustment pay which is also subject to recoupment from service retired pay, ask the Service Department to confirm if it is recouping the separation or readjustment pay.  Verify the amount the service department is recouping and only give consideration to the amount actually recouped, e.g., if the separation pay equals $30,000, but the service department is recouping only $16,000, VA must recoup $14,000.  If it is being recouped, adjust the veteran's compensation award to repay any amounts previously recouped by VA which are now being recouped from service retired pay.





NOTE:  Recoupment of readjustment or separation pay is not required when compensation is paid for disabilities attributable to a period of service subsequent to that during which the veteran received readjustment or separation pay.  See paragraph 20.34a(2).





	(8)  Reservists' Involuntary Separation Pay (RISP).  Section 4418 of Public Law 102-484 provides for payment of RISP.  RISP is paid to certain reservists who are involuntarily released from the Selected Reserve because their units are being deactivated.  In VAOPGCPREC 9-96 the General Counsel held that VA is required to offset disability compensation to recoup the amount of RISP received by a veteran, provided the VA compensation is for a disability incurred in or aggravated by service prior to the date of receipt of RISP.  For award purposes, treat RISP as separation pay.





	(9) Reservists' Special Separation Pay (RSSP).   Section 4416 of Public Law 102-484 provides for payment of RSSP.   RSSP is an immediate, reduced annuity which is paid for a five-year period or until the reservist reaches age 60.   In VAOPGCPREC 9-96 the General Counsel held that VA is not required to offset disability compensation to recoup the amount of RSSP received by a veteran.





	b.  Pension.  There is no requirement to recoup readjustment pay, disability severance pay or separation pay under 10 U.S.C. 1174 from VA pension benefits.  However, this benefit is countable income if received after the date of entitlement to VA pension.  Count the gross amount received, including any amounts withheld for tax purposes.  Section 653 of Public Law 104-201 (concerning recoupment of “after tax” amounts) does not apply to pension.
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