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9.13  DUE PROCESS IN INCOMPETENCY DETERMINATIONS





	a.  General.  Before making a rating determination of incompetency (par. 17.15), VA must satisfy the requirements of notice and hearing, except as provided below.  If sufficient evidence is of record to establish the necessary degree of probability that a payee/beneficiary is incapable of managing his or her own affairs (including disbursement of funds without limitation), prepare a notice of proposed rating and of opportunity for hearing.





	b.  Exception.  A payee/beneficiary held by a court of jurisdiction to be incompetent or for whom a court having jurisdiction has appointed a guardian by reason of incompetency, is deemed to have had notice and hearing under laws of the State and does not require any additional notice and hearing.





	c.  Notice.  If a preliminary rating is made, send notification of the proposed action to the beneficiary or to a custodian who may be recognized under 38 CFR 3.850(c).  If the beneficiary is a patient in a medical center, send a copy of the notice to the Chief Officer of the hospital or domiciliary in which the person is institutionalized.  Include in the notice:





	(1)  A short resume of the facts and evidence of record that would support a finding of incompetency.





	(2)  An explanation of the effect of such finding on payment of VA benefits.





	(3)  A statement of the right to submit evidence to show why the proposed action should not be taken, to have a hearing and to be represented.





	(4)  Also provide the following information:





	(a)  If a personal hearing to present evidence on the issue is desired, the request should be made to VA within 60 days.  Claimants may bring witnesses and their testimony will be included in the record.  VA will furnish the hearing room, provide hearing officials and prepare the transcript or summary of the proceedings, but cannot pay any other expenses of the hearing since the personal hearing is being held only on request.





	(b)  The beneficiary may be represented, without charge, by an accredited representative of a veterans’ organization or other service organization recognized by the Secretary of Veterans Affairs, or may employ an attorney.  If a representative has not been designated but is desired, the beneficiary should advise VA and the necessary forms will be furnished.





	(c)  If no action is taken either by submitting evidence or requesting a hearing within 60 days, a decision as to competency will be made on the basis of evidence of record.





NOTE:  A sample letter is included in exhibit F.





	d.  Institutionalized Beneficiaries.  If the beneficiary is a patient in a medical center (including veterans in non-bed-care status, on authorized or unauthorized absence or a domiciliary member), send the original notification of the proposed incompetency action to the beneficiary.  Send a copy of the notice to the Chief Officer of the institution, requesting that the patient also be informed orally about the proposed action and of due process rights by a psychiatric social worker or other professional staff member designated by the Chief Officer of the institution.  For veterans institutionalized by VA, hospital staff should record an appropriate entry describing the action in the veteran's medical record.





NOTE:  Exercise discretion in dealing directly with the beneficiary as this type of notice could have undesirable consequences.
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	e.  Incompetency Determination When Child Reaches Age 18.  If payments were previously made


on behalf of a minor child and an incompetency rating is needed when the child reaches age 18, send the pre-termination/reduction notice to the fiduciary previously certified by the VSCM to receive payments because of the child's minority or to a parent who is recognized under 38 CFR 3.850(c).





	f.  Conduct of Hearings.  The Decision Review Officer is to conduct the hearings in accordance with the provisions of chapter 35.  Due to the nature of the hearings, provide latitude to allow participation and assistance to the beneficiary by next of kin or any other person of the beneficiary's choice.





	g.  Authorization Procedure.  If a rating proposes to rate a beneficiary incompetent, notify the beneficiary, Chief Officer of the hospital or VA domiciliary or custodian, whichever is applicable.  Give notice of the proposed action, of the right to a hearing and of the right to submit any pertinent evidence.  Control the case.  At the end of the 60-day notice period take immediate rating action, if indicated.  After the rating decision is completed, refer to paragraph 17.15 for procedures to follow to appoint a fiduciary.


		


	h.  Notice of Disagreement.  If, after any formal rating of incompetency, an NOD is received, prepare a Statement of the Case (SOC) and send it to the beneficiary (or fiduciary, if applicable) and the beneficiary's or fiduciary's representative.  Enclose VA Form 9, "Appeal to Board of Veterans' Appeals," with the SOC for use in completing the appeal.  In preparing the SOC, carefully consider any information that may be detrimental to the beneficiary's state of mind or other matters not to be disclosed (chapter 8).  A decision as to possible detriment must be supported by a physician's opinion and advice concerning the appropriate way to communicate the information directly to the beneficiary.





	i.  Original Claims.  If evidence of record in an original claim supports a conclusion of incompetency, the rating activity will rate the case but defer the issue of incompetency.  The case is then referred to authorization to give the claimant notice of the proposed incompetency determination and an opportunity to present evidence to show that such a determination should not be made.  At the end of the control period or after a hearing and receipt of evidence developed through the hearing, whichever is later, refer the case to the rating activity for a final decision on the competency issue.  Do not award benefits until the incompetency issue is resolved.





9.14  Rescinded per M21-1MR, Part I, Chapter 2 dated October 13, 2004





9.15  Rescinded per M21-1MR, Part I, Chapter 2 dated October 13, 2004
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SUBCHAPTER II.  REDUCTIONS





9.16  REDUCTIONS UNDER ADMINISTRATIVE ERROR (38 CFR 3.500(B)(2))





	a.  Administrative Decision Required.  Prepare a proposed administrative decision to reduce or terminate benefits as a result of an erroneous award based solely on administrative error or error in judgment (38 CFR 3.500(b)(2)). Give the beneficiary 60 days to submit evidence to show why the reduction should not be made.  Do not include language about minimizing an overpayment since an overpayment will not be created.





	(1)  A coach may approve the proposed decision if the amount of the erroneous payment is less than $2000.  If greater than $2000, the VSCM must approve the decision.  Use the amount of the erroneous payment as of DLP at the time of approval of the proposed decision to determine who must approve the proposal.





	(2)  If a coach approves the proposed decision, he/she can approve the final decision even though the amount of the erroneous payment may then be equal to or greater than $2000.





	b.  No Evidence Provided and No Hearing Requested.  If new evidence is not received within the 60-day due process period and VA does not receive a request for a hearing from the beneficiary within 30 days of the date of notice of the proposed reduction, reduce benefits the last day of the month in which the 60-day period expires.





	(1)  Another administrative decision is not required.  A memorandum for file stating that no evidence was submitted and that the proposed decision is final will suffice.  It must be signed by either a coach or the VSCM.





	(2)  File the proposed decision and a copy of the memo in the VSCM's office per subparagraph 11.31(b)(1).





	c.  Evidence Provided or Hearing Requested.  If the beneficiary provides new evidence or VA receives a request for a hearing from the beneficiary within 30 days of the date of notice of the proposed reduction, continue benefits at the same rate pending a final decision.  Reduce or terminate benefits effective the last day of the month of the FINAL decision or the end of the 60-day period, whichever is later.  If new evidence is submitted, another administrative decision is required.  If a hearing is held, the Decision Review Officer will suffice for another administrative decision and coach approval.  If VSCM approval is required, the Decision Review Officer will submit his/her decision to the VSCM for approval.





	d.  Overpayment.  NEVER create an overpayment in cases involving erroneous awards based solely on administrative error or error in judgment.





9.17  Rescinded per M21-1MR, Part IV, Subpart ii dated December 13, 2005.





9.18  Rescinded per M21-1MR, Part IV, Subpart ii dated December 13, 2005.








NOTE:  Page 9-II-2 has been removed per M21-1MR, Part IV, Subpart ii dated December 13, 2005.
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9.23  Rescinded per M21-1MR, Part III, Subpart iv, Chapter 3 dated June 6, 2006	
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9.24  Rescinded per M21-1MR, Part III, Subpart v, Chapter 8 dated May 14, 2007





 


9.25  MULTIPLE CO-EQUAL PAYEES





	a.  Vet-Married-to-Vet Cases.  The rate of Improved Pension paid to two veterans living together is based on their joint income.  If one spouse reports a change in income (either for the other spouse or him/herself), presume that the report was submitted on behalf of both beneficiaries.  Do not furnish predetermination notice to the second beneficiary.





	b.  Children Only Awards.  Do not furnish individual predetermination notices if all the children are being paid under one consolidated award.  Give predetermination notice to the fiduciary of any child whose rate of payment is adversely affected by a change in the status of a child or children on another award.





	EXAMPLE:  The veteran's first wife reports that 16-year-old Lisa's marriage has been annulled and asks that Lisa's DIC payments as a child of the veteran be reinstated.  The payment to the child of the veteran's second marriage (Robert--payee 32) must be reduced to the rate payable for one of two children.  Give Robert's custodian a predetermination notice.  Continue payments at the higher rate until the first of the month following the month in which the predetermination notice period elapses.  At the end of the 65-day control period, retroactively reduce his award and create an overpayment.





NOTE 1:  If death or divorce terminates Lisa’s marriage, benefits are no longer payable for her.  Under Public Law 101-508, the marriage of a child is now a permanent bar against receiving benefits.  This provision does not apply if the marriage is annulled or otherwise declared void by a court of competent jurisdiction.





NOTE 2:  A predetermination notice is NOT required before making a retroactive payment of DIC to a child based on school attendance.  The child receives the "available difference."  See subparagraph 14.02a(4)(a)2 c.  Due process procedures do not apply in these cases.





9.26  FAILURE TO RETURN VA FORM 21-8960, CERTIFICATION OF SCHOOL ATTENDANCE OR TERMINATION





	a.  General.  VA Form 21-8960 is a computer-generated form sent every March for each child shown in the master record as attending school.  When the VA Form 21-8960 is sent, the central computer system establishes a master record diary under reason 21 for the return of the VA Form 21-8960 or other adequate notice of school attendance.  Other adequate notice is written, factual information provided by the payee, his/her fiduciary or representative with power of attorney showing certification of school attendance or termination of enrollment.  If the required certification is not received within 60 days from the date of request, provide predetermination notice of a proposed reduction or termination of benefits.
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	b. Certification Not Returned.  If the VA Form 21-8960 is not returned within 60 days from the date of request, review the claims folder to determine the date last certified that the child was attending school.  The effective date of proposed reduction or termination is the end of the month in which it was last certified that the child was attending school.





	(1)  Predetermination Notice.  Send notice of the proposed reduction or termination, enclose another VA Form 21-8960 and include the following information:





	(a)  A statement of the proposed decision, including the proposed effective date;





	(b)  An explanation of the basis for the proposed decision;





	(c)  The right to present evidence, request a personal hearing and to have representation, and





	(d)  The need to provide requested evidence within 60 days.





	(2)  Control.  Establish an EP 600 to mature 65 days following the date the predetermination letter is released.





	(3)  Final Action.  If the VA Form 21-8960 or other adequate notice is not received within the additional 65-day period, reduce or terminate benefits as proposed above.  Send a locally generated letter to advise the beneficiary of the final action.  See exhibits A through D for samples of notice letters.
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Exhibit A  Rescinded per M21-1MR, Part I, Chapter 2 dated October 13, 2004


Exhibit B  Rescinded per M21-1MR, Part I, Chapter 2 dated October 13, 2004


Exhibit C  Rescinded per M21-1MR, Part I, Chapter 2 dated October 13, 2004


Exhibit D  Rescinded per M21-1MR, Part I, Chapter 2 dated October 13, 2004


Exhibit E  Rescinded per M21-1MR, Part I, Chapter 2 dated October 13, 2004
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EXHIBIT F





DUE PROCESS NOTICE FOR AN INCOMPETENCY DETERMINATION





		We have received medical evidence from (informant) which indicates that you may be unable to handle your funds.





		Because we cannot make direct payments to persons who are unable to handle their funds, we propose to make the determination that you are unable to handle your affairs.  If we take that action, your benefits will be paid to someone we appoint who would receive your benefits and use them for your support.





		You should also know that if we determine that a veteran without a spouse or dependent child is unable to handle his/her funds, payments will be discontinued if the veteran has an estate of $1500.00 or more and is hospitalized at government expense.





		You have the right to submit evidence to show why we should not determine that you are unable to handle your funds.





		If you want a personal hearing to present evidence or argument about your ability to handle your funds, notify this office and we will arrange a time and place for the hearing.  You may bring witnesses if you desire, and their testimony will be entered in the record.  VA will furnish the hearing room, provide a Hearing Officer and prepare a transcript or summary of the proceedings.  VA cannot pay any other expenses of the hearing since a personal hearing is held only upon your request.





		You may be represented, without charge, by an accredited representative of a veterans organization or other service organization recognized by the Secretary of Veterans Affairs.  You may also be represented by an attorney, for example, an attorney in private practice or a legal aid attorney.  However, under 38 U.S.C. 5904(c), an agent or attorney may only charge you for services performed on or after the date of a final decision by the Board of Veterans Appeals.  If you want representation, let us know and we will send you the necessary forms.  If you have already designated a representative, no further action is required on your part.





	If you do not submit evidence or request a hearing within 60 days, we will make a decision on the evidence of record
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