Veterans Benefits Administration	M21-1, Part III

Department of Veterans Affairs                                   	                                   Change 121

Washington, DC  20420	July 1, 2004





             Veterans Benefits Manual M21-1, Part III, “Authorization Procedures,” is changed as follows:



Page 6-II-3  through 6-II-6:  Remove these pages and substitute pages 6-II-3 through 6-II-6 , attached.



Paragraph 6.08a., first sentence:  After “ . . . (see subparagraph d. below)” add “and countries (see subparagraph e. below) . . .”  In the last two sentences, replace “state” with “jurisdiction” wherever it occurs.  In the last sentence, replace “Part IV, 12.04e.” with “Part IV, 12.04f.”



Paragraph 6.08b., first sentence:  Replace “state to state” with “jurisdiction to jurisdiction.”



Paragraph 6.08c.(1)(b):  Replace “state” with “jurisdiction.”



Paragraph 6.08e. is added to provide a link to 12.04e., which provides information regarding common law marriages outside the U.S.  



Rescissions:  Change 72.



By Direction of the Under Secretary for Benefits









Carolyn F. Hunt, Acting Director

Compensation and Pension Service



Distribution:     RPC:   2068 

FD:                  EX:      ASO and AR (included in RPC 2068) 
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e.  Proof of Death



	(1)   Primary evidence of death of the prior spouse of a claimant consists of one the following:



	(a)  An official death certificate.



	(b)  A copy of a coroner's report of death or a verdict of a coroner's jury.



	(c)  A death certificate signed by a medical officer if death occurred in a hospital or institution under the control of the United States Government.



	(d)  A clinical summary or other report showing the fact and date of death signed by a medical officer if death occurred in a hospital or institution under the control of the United States Government.



	(e)  An official report of death of a member of a uniformed service from the Secretary of the department concerned if death occurred while the deceased was on the retired list, in an inactive duty status or in the active service.



	(f)  A United States consular report of death bearing the signature and seal of the United States consul if death occurs abroad.



	(g)  An official report of death from the head of the department concerned if the deceased was, at the time of death, a civilian employee of a United States Government agency and death occurred abroad.



	(2)  If none of the evidence listed in subparagraph e(1) above can be furnished, the claimant must state the reason why.  The fact of death can then be established on the basis of the following secondary evidence:



	(a)  Affidavits of persons who have personal knowledge of the fact of death, have viewed the body of the deceased and know it to be the body of the person whose death is being established.  The affidavits must set forth all the facts and circumstances concerning the death such as the place, date, time and cause thereof.



	(b)  A finding of the fact of death made by another Federal agency in the absence of evidence to the contrary.



	f.  Finding of Death by VA.  In the absence of any of the evidence outlined in subparagraph e above, a finding of death can be made by VA if the fact of death is shown by a preponderance of competent evidence.  An administrative decision is required.  See part IV, chapter 11, subchapter IV.



	g.  Proof of Annulment.  Annulment of a marriage can be established by copy or abstract of the annulment decree.



	h.  Void Marriage



	(1)  Certain "marriages" have no legal effect even though the parties may have gone through a marriage ceremony and may have registered the marriage.  Such marriages are legally void because the parties did not satisfy the legal requirements for entering into a marriage at the time of the alleged marriage.



	(2)  If a purported marriage is determined to have been void, there is no need to dissolve it through divorce or annulment before entering into a subsequent marriage.  Likewise, a surviving spouse can reestablish entitlement to death benefits without proof of divorce (prior to November 1, 1990) or annulment if a subsequent purported marriage is determined to have been void.
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	(3)  Not all legally defective marriages are void.  For example, in most jurisdictions marriage by underage individuals is not automatically void.  Generally, a marriage will be considered void only if the defect is fundamental.  Grounds for voiding a marriage vary from state to state but in most states a marriage is void if either party is already married at the time of the marriage or if the parties are closely related.



	(4)  If it is necessary to establish the termination of a marriage and the claimant alleges that the marriage was never terminated because it was void from the outset, fully develop the facts surrounding the alleged void marriage.  After complete development, including, if possible, the certified statements of the parties to the marriage, submit the case to District Counsel for a legal opinion as to whether or not the purported marriage is void.  See part IV, paragraph 12.03e.



	i.  Claimant Unable to Prove Dissolution of Prior Marriage



	(1)  If evidence establishes that either party to a claimed marriage was previously married but the claimant is unable to prove that the prior marriage was dissolved or that it was void, make every effort to assist the claimant in securing proof of dissolution of the prior marriage.  See subparagraph e above if the claimant alleges that the former spouse is deceased.



	(2)  If the claimant alleges that the prior marriage was dissolved by divorce but it is impossible to secure evidence of the divorce that satisfies 38 CFR 3.205(b), the claimant can establish the current marriage by obtaining a new decree of divorce dissolving the prior marriage.  It is possible to initiate a divorce action even if the whereabouts of the other party are unknown.



	(3)  If a surviving spouse filing for death benefits is unable to prove dissolution of a prior marriage of the veteran, develop for a deemed valid marriage.  See paragraph 6.12.



	(4)  State court evidence rules regarding presumptions of the validity of the most recent marriage cannot be used to establish a current marriage for VA purposes if there is evidence of a valid prior undissolved marriage.



	j.  Removal of Impediment to Marriage.  If one or both parties were already married at the time they attempted to enter into a marriage and the earlier marriage is later dissolved, the status of the second marriage is determined under state law.  If, after the dissolution of the prior marriage, the parties resided as husband and wife in a state which recognizes common law marriages, a common law marriage will arise automatically on dissolution of the prior marriage.  In states not recognizing common law marriages, the removal of the impediment may or may not validate the later marriage.  Fully develop the facts of the case and, if necessary, request a legal opinion from District Counsel as to the validity of the second marriage.  See part IV, paragraph 12.03g.



6.08  COMMON LAW MARRIAGES (38 CFR 3.1(j))



	a.  General.  Some states (see subparagraph d. below)and countries (see subparagraph e. below) recognize informal or common law marriages.  Such marriages are entered into by agreement of the parties and do not require a formal ceremony.  Some jurisdictions provide for registration of informal marriages but a common law marriage can usually be established without its being registered with any governmental agency.  Once a common law marriage has been established in a jurisdiction which recognizes common law marriages, it is a valid marriage in all respects and is no different from a ceremonial marriage.  It cannot be terminated except through divorce, annulment or the death of one of the parties.  A valid common law marriage established in a jurisdiction recognizing such marriages continues to be valid if the parties later move to a jurisdiction that does not recognize common law marriages.  It is also possible to establish a common law marriage for VA purposes in a jurisdiction which does not recognize common law marriages.  See part IV, paragraph 12.04f.
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	b.  Requirements.  The legal requirements for establishing a common law marriage vary from jurisdiction to jurisdiction.  Typically, however, ALL of the following elements must be present before a common law marriage can be established:



	(1)  An agreement between the parties to be married.  Often this agreement is explicit but it can be inferred from the conduct of the parties.  The statement of one of the parties that there was no agreement to be married is not necessarily conclusive, especially when the statement is self-serving and there is evidence the parties held themselves out as married.



	(2)  Cohabitation.  This means that the parties actually lived together for some period of time.  



	(3)  Holding Out to the Public as Married.  This is probably the most important element from the point of view of development.  A holding out can be established by statements of persons in the community who knew the parties as husband and wife and from documents which show that the parties represented themselves as married.  The parties do not have to have used the same last name although it is certainly easier to establish a holding out if they did.  Possible sources of evidence of holding out include lease agreements, joint bank statements, utility bills, tax returns, insurance forms, employment records and any other document requiring the individual to indicate marital status.



	c.  Development of Common Law Marriage



	(1)  Develop to establish a common law marriage if:



	(a)  The claimant alleges a common law marriage or



	(b)  The claimant is unable to establish a claimed ceremonial marriage and there is evidence that the parties lived together in a jurisdiction which recognizes common law marriages.



	(2)  Have the claimant in a death case complete VA Form 21-4170, "Statement of Marital Relationship."  In a live case, the veteran should use VA Form 21-4138, "Statement in Support of Claim," to furnish a statement concerning the claimed marital relationship.  In addition, the veteran's claimed spouse must complete VA Form 21-4170.  



	(3)  In both live and death cases, send the claimant two VA Forms 21-4171, "Supporting Statement Regarding Marriage," and tell the claimant that the forms should be completed by two persons who know, as the result of personal observation, the relationship which exists or existed between the parties.



	(4)  If children were born of the marriage, request copies of their birth certificates.  The birth certificates should show the names of both parents.



	(5)  Whenever possible, develop the common law marriage by using the COMMON LAW field on the BDN 204 Screen.



	d.  State Positions on Common Law Marriage.  See part IV, paragraph 12.04d. for a complete list of the state positions in regard to common law marriage.



	e.  Common Law Marriages Outside the U.S.    See Part IV, 12.04e. regarding the validity of marriages outside the U. S.



6.09  TRIBAL MARRIAGES (38 CFR 3.1(j))	a.  If the validity of a purported marriage which was alleged to have been celebrated in accordance with tribal custom is at issue, fully develop the facts and circumstances surrounding the marriage.  Development must include requests for the following:
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	(1)  Affidavits from the parties to the purported marriage and at least two persons who were present at the time of the ceremony indicating:



	(a)  The name of the tribe.



	(b)  The date and place of the ceremony.



	(c)  The name and address of the person who performed the ceremony.



	(2)  An affidavit from the person who performed the ceremony showing the date and place of the ceremony and that person's authority for conducting the ceremony.



	(3)  Copies of any available written materials explaining the nature of the tribal marriage ceremony.



	b.  When all available information has been received, prepare a request for legal opinion from District Counsel.  The issue is the validity of the claimed tribal marriage.



6.10  PROXY MARRIAGES (38 CFR 3.1(j))



	a.  A proxy marriage is a marriage contracted or celebrated by one or more agents acting on behalf of the actual parties to the marriage.  The validity of a proxy marriage depends on the law of the particular jurisdiction.



	b.  If the validity of a claimed proxy marriage is at issue, fully develop the facts surrounding the proxy marriage and secure certified copies of any documents or certificates issued in connection with the marriage.



	c.  When all available information has been received, prepare a request for legal opinion from District Counsel.  The issue is the validity of the proxy marriage.



6.11  ESTABLISHING A VALID MARRIAGE IN DEATH CASES



	a.  Overview.  A claimant filing for death benefits as surviving spouse of a veteran must establish that the claimant and the veteran had a valid marriage.  In most instances, this is accomplished by proving the existence of a legal marriage under state law.  However, it is also possible under certain circumstances to "deem valid" for VA purposes a marriage which is not valid under state law.  See paragraph 6.12.  In addition to establishing a valid (legal or deemed valid) marriage, there are two other special considerations which are relevant to establishing entitlement to benefits as the surviving spouse of a veteran.  One is "continuous cohabitation" (par. 6.13).  The other is the marriage dates requirement (38 CFR 3.54).  



	b.  Marriage Dates.  Do not develop the validity of a claimed marriage to the veteran unless the marriage, if established, would satisfy the marriage dates requirement of 38 CFR 3.54.



	c.  Proof of marriage



	(1)  Ceremonial Marriage.  See paragraph 6.06.



	(2)  Common Law Marriage.  See paragraph 6.08.



	(3)  Tribal Marriage.  See paragraph 6.09.



	(4)  Proxy Marriage.  See paragraph 6.10.



	d.  Proof of dissolution of prior marriages.  See paragraph 6.07
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