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Chapter 3.  Rating

1.  General Information on Accrued Rating Decisions

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains general information on accrued ratings, including

· when to make accrued rating decisions

· the definition of a claim pending on the date of death 

· procedures governing accrued rating decisions

· time limits on accrued ratings

· considering a decision dated prior to death

· securing sufficient evidence

· payment for the month of death.  


	Change Date
	May 7, 2009


Continued on next page

1.  General Information on Accrued Rating Decisions, Continued

	a.  When to Make Accrued Rating Decisions
	Accrued rating decisions are made after a veteran’s death on

· disability claims pending at death 

· previously denied disability claims that had new and material evidence to support the claim in the claims folder or deemed in the claims folder at the date of death

· claims of clear and unmistakable error (CUE) pending at death, and 

· any substantive appeals or administrative appeals pending at the time of death.  

Notes:

· The evidence requirements for an accrued rating decision based on new and material evidence are the same as the evidence requirements imposed on the veteran to support a reopened claim.  

· Accrued benefits are not payable

· when a claim for accrued benefits raises a CUE in a previously denied disability claim, or

· to implement a change under 38 CFR 3.114(a) that was applicable, but not made, prior to death.

References:  For more information on 

· acceptance of informal claims, see M21-1MR, Part VIII, 1.2.b
· timely filing of accrued benefits claims, see Zevalkink v. Brown, 6 Vet. App. 483 (1994)

· an accrued claimant’s allegation that a previously denied disability claim was clearly and unmistakably in error, see Haines v. West, 154 F.3d 1298 (Fed. Cir. 1998)

· appeals pending at death, see M21-1MR, Part I, 5.J.50, and

· pending claims, see M21-1MR, Part VIII, 4.2.c.


Continued on next page

1.  General Information on Accrued Rating Decisions, Continued

	b.  Definition:  Claim Pending on the Date of Death
	A claim pending on the date of death means a claim that had not been finally adjudicated on or before the date of death, including

· a deceased beneficiary’s claim

· to reopen a finally disallowed claim based upon new and material evidence, or

· to raise a clear and unmistakable error in a prior rating or decision, and

· any substantive appeals or administrative appeals pending at the time of death.

Notes:

· Any new and material evidence must have been in VA’s possession on or before the date of the beneficiary’s death.

· For accrued purposes, a claim is still considered pending at death if the one-year period after the date of notice of an award or disallowance has not expired for filing a Notice of Disagreement.

Reference:  For more information on the definition of claims pending on the date of death, see

· 38 CFR 3.1000(d)(5), and

· Taylor v. Nicholson (No. 05-0625).


	c.  Procedures Governing Accrued Rating Decisions
	Accrued ratings decisions are governed by procedures applicable to disability ratings.


Continued on next page

1.  General Information on Accrued Rating Decisions, Continued

	d.  Time Limits on Accrued Rating Decisions
	The table below shows the limitations in the retroactive period covered by the rating decision based on the date of the beneficiary’s death.

Note:  Claims for accrued benefits must be filed within one year after death.  


	If death occurred …
	Then the retroactive period covered by the rating decision is …

	· on or after January 1, 1958, but

· before October 9, 1996
	limited to any one-year period before death.

	· on or after October 9, 1996, but

· before December 16, 2003
	limited to any two-year period before death.

	on or after December 16, 2003
	not limited.


	Exception:  When accrued benefits are payable to the survivors or estate of a Nehmer class member under 38 CFR 3.816(f), there is no limitation in the retroactive period, regardless of the date of death.

References:  For more information on

· payment of accrued benefits when death occurs

· on or after January 1, 1958, but before October 9, 1996, see Public Law (PL) 85-857, and

· on or after October 9, 1996, but before December 16, 2003, see PL 104-275, and

· on or after December 16, 2003, see PL 108-183
· limitation of payment, see Terry v. Principi (No. 03-7107), and

· accrued benefits under Nehmer, see M21-1MR, Part IV, Subpart ii, 2.C.12.


	e.  Considering a Rating Decision Dated Prior to Death
	A rating dated prior to the claimant’s death is valid and may be processed by authorization for accrued purposes.

Notes:  
· A rating decision for disability benefits prepared after the veteran’s death cannot be promulgated.  If it is based entirely on evidence in file at the date of death, however, it can serve as the basis for accrued benefits.

· If a rating decision cannot be promulgated, reverse-file it in the claims folder to serve as a flash for potential benefits under PL 110-389, the Veterans’ Benefits Improvement Act of 2008.
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1.  General Information on Accrued Rating Decisions, Continued

	f.  Securing Sufficient Evidence
	Rating decisions cannot be made for accrued amounts until all evidence in VA’s possession at date of death is obtained.  
Note:  For more information on evidence in file at date of death, see M21-1MR, Part VIII, 1.4.
The following evidence must be in the claims folder even if the reports are not reduced to writing or are not physically placed in the claims folder until after death:

· service department records

· reports of Department of Veterans Affairs (VA) hospitalization

· reports of hospitalization, treatment, or examinations authorized by VA, and

· reports of autopsy made on the date of death.


	g.  Payment of Accrued Benefits for the Month of Death
	Accrued benefits are not available for the month of death. 

A rating action is required if it is necessary to establish the veteran’s rate of benefits for the month of death for payment purposes for the surviving spouse under 38 U.S.C. 5310.

References:  For more information on

· determining the amount of accrued benefits, see M21-1MR, Part VIII, 4.3, and

· determining benefit rates for the surviving spouse, see M21-1MR, Part IV, Subpart iii, 3.B.9.


2.  Preparing Accrued Rating Decisions

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on accrued rating decisions, including

· the format for an accrued rating decision

· preparing the coded conclusion, and

· handling the accrued rating decision.


	Change Date
	June 4, 2004


	a.  Format for Accrued Rating Decisions
	Prepare an accrued rating decision in the same format as a rating decision for disability benefits.


	b.  Preparing the Coded Conclusion
	Prepare the coded conclusion in the same manner as for live cases although accrued ratings are not entered in the Benefits Delivery Network (BDN).


	c.  Handling the Accrued Rating Decision
	Use the information in the table below to handle the accrued rating decision.


	If an accrued rating decision is …
	Then …

	favorable
	· annotate above the jurisdiction that the rating was

· prepared after the veteran’s death, and 

· based on evidence in the claims folder at the time of death, and

· instruct authorization to 

· limit payment to periods not more than two years prior to death, if death occurred prior to December 16, 2003, or

· pay the entire retroactive period, if death occurred on or after December 16, 2003.


Continued on next page

2.  Preparing Accrued Rating Decisions, Continued

	c.  Handling the Accrued Rating Decision (continued)


	If an accrued rating decision is …
	Then …

	unfavorable because necessary evidence was not in the claims folder on the date of death
	include that discussion in the reasons for decision.
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