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Section I.  Court of Appeals for Veterans Claims (CAVC)

 PRIVATE INFOTYPE="OTHER" Overview

	In this Section
	This section contains the following topics:


	Topic
	Topic Name
	See Page

	44
	General Information on CAVC
	5-I-2

	45
	CAVC Remanded Appeals
	5-I-4

	46
	Determining Effective Dates Based on New CAVC Precedents
	5-I-8

	47
	Examples of Determining Effective Dates
	5-I-12


44.  General Information on CAVC

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	CAVC was established to review the Board of Veterans’ Appeals decisions on claims.  This topic contains information on

· the creation of CAVC

· the jurisdiction of CAVC

· the remanded appeals returned by CAVC, and

· expeditious handling of remanded CAVC appeals.


	Change Date
	August 19, 2005


	a.  Creation of CAVC
	Effective November 18, 1988, Congress established judicial review of final decisions of the Department of Veterans Affairs (VA) by creating the United States Court of Veterans Appeals (COVA or the Court).

Effective March 1, 1999, the Court became known as the U.S. Court of Appeals for Veterans Claims (CAVC or the Court).


	b.  Jurisdiction of CAVC
	CAVC

· has jurisdiction over all appeals of Veterans Benefits Administration (VBA) benefits but may not usually review

· the schedule of ratings for disabilities adopted under 38 U.S.C. 1155, or

· any action of the Secretary adopting or revising that schedule, and

· can affirm, reverse, or remand a final decision of the Board of Veterans’ Appeals (BVA).

Note:  Decisions of a three-member panel of CAVC are binding precedent for VA unless reversed by the United States Court of Appeals for the Federal Circuit or the United States Supreme Court.


Continued on next page

44.  General Information on CAVC, Continued

	c.  Remanded Appeals Returned by CAVC
	CAVC returns a number of remanded appeals to BVA for further action, and in turn BVA will remand the appeal to VBA.  All such appeals remanded to VBA require careful attention and expeditious handling.

In some cases CAVC may issue orders that require VBA to 

· make a decision

· complete some other action by a certain date, or

· provide status reports at certain intervals, which must show that adjudicative procedures are being followed without excessive delay.


	d.  Expeditious Handling of Remanded CAVC Appeals
	All remanded appeals to VBA from either CAVC or BVA must, by law, be handled expeditiously by regional offices (ROs).  Section 302 of Public Law (PL) 103-446, Veterans Benefits Improvement Act of 1994, states:

“The Secretary of Veterans Affairs shall take such actions as may be necessary to provide for the expeditious treatment, by Board of Veterans’ Appeals and by the regional office of the Veterans Benefits Administration, of any claim that has been remanded by the Board of Veterans’ Appeals or by the Court of Appeals for Veterans Claims for additional development or other appropriate action.”

Reference:  For more information on the expeditious handling of remanded CAVC appeals, see 38 U.S.C. 5101(notes).


45.  CAVC Remanded Appeals

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	CAVC remanded appeals are returned to the RO by BVA..  This topic contains information on

· the Veterans Service Center Manager (VSCM) responsibilities for CAVC remands

· the initial review process

· the tracking system process

· requesting an examination

· transferring CAVC remanded appeals to BVA, and

· withdrawing a CAVC remanded appeal.


	Change Date
	August 19, 2005


	a.  VSCM Responsibility for CAVC Remands
	The Veterans Service Center Manager (VSCM) or his/her designee is responsible for

· initially reviewing all CAVC remands to ensure that they are handled properly and in a timely fashion upon receipt in the RO

· controlling CAVC remanded claims folders by

· designing and implementing local procedures to keep these claims folders in a secure area separate from regular files storage, and

· ensuring that any claims folder removed from the secured area is returned by the close of business each day unless the folder is sent to a medical facility in conjunction with a physical examination request

· requesting examinations for CAVC remanded cases, and

· transferring CAVC remanded appeals to BVA.

Note:  A charge card indicating that the claims folder is being maintained in the secured area must be placed in the proper sequence in regular files storage.

References:  For more information on 

· initial reviewing CAVC remands, see M21-1MR, Part I, 5.I.45.b
· establishing a tracking system, see M21-1MR, Part I, 5.I.45.c
· requesting an examination, see M21-1MR, Part I, 5.I.45.d, and

· transferring CAVC remands to BVA, see M21-1MR, Part I, 5.I.45.e.


Continued on next page

45.  CAVC Remanded Appeals, Continued

	b.  Initial Review Process
	The table below describes the process for initially reviewing CAVC remands.


	Stage
	Description

	1
	Upon receipt in the RO of a case remanded by CAVC, the mailroom

· stamps the top document to show the date it was received, and

· delivers the claims folder to the VSCM or his/her designee on the same day.

	2
	The VSCM or his/her designee reviews the remanded case to ensure that a VACOLS diary is established within seven calendar days from date of receipt in the RO.

	3
	The VSCM or his/her designee ensures completion of all initial development actions within 15 calendar days from date of receipt in the RO.


	Reference:  For more information on the proper handling of CAVC remanded cases, refer to M21-1MR, Part III, Subpart ii, 4.I.


	c.  Tracking System Process 
	The table below describes the process for establishing a tracking system for an active case.


	Stage
	Description

	1
	Upon receipt of a remand decision from CAVC, BVA establishes a Veteran Appeals Control Locator System (VACOLS) record for an active case.

Note:  Court remands are differentiated and listed separately in VACOLS.

	2
	If action is necessary at the RO, BVA

· updates the record to remand (REM) status, and

· mails the claims folder to the Veterans Service Center (VSC).


Continued on next page

45.  CAVC Remanded Appeals, Continued

	c.  Tracking System Process (continued)


	Stage
	Description

	3
	The RO

· tracks the case in VACOLS, and

· maintains diary control.

Note:  VACOLS enables the user to identify the exact status of the case if an inquiry is received.


	d.  Requesting an Examination
	In some situations, a CAVC remanded appeal requires some type of examination or other effort from the Veterans Health Administration (VHA).

Follow the steps in the table below to request an examination for CAVC remanded appeals.


	Step
	Action

	1
	Determine that the remanded appeal requires some type of examination or other effort from VHA.

	2
	· Telephone the

· Chief Medical Administration Service, or

· Medical Administrative Officer, and 
· inform him/her

· of the VHA requirement generated by the CAVC order or BVA remand, and 

· that a remanded appeal requires either an examination or other effort from the VHA.

	3
	If special examination instructions exist, fax a copy of the CAVC/BVA remand to VHA to save time.

Important:  Prompt notification of the need for scheduling examinations, particularly specialist examinations, is vital to ensure that

· the required medical specialists are available, and

· sufficient time is available to process the laboratory tests.


Continued on next page

45.  CAVC Remanded Appeals, Continued

	d.  Requesting an Examination (continued)


	Step
	Action

	4
	· Identify the case as having a deadline imposed by CAVC, and

· use Automated Medical Information Exchange (AMIE)/ Compensation and Pension Record Interchange (CAPRI) to

· request any necessary examinations, and

· monitor the scheduling of the examination.

Reference:  For more information on using AMIE/CAPRI, refer to the User's Guide.

	5
	Send any claims folder that must be reviewed by the VHA medical facility in conjunction with the examination via express mail or courier.

Note:  Upon completion of the examination, VHA returns the claims folder to the VSCM via express mail or courier.


	e.  Transferring CAVC Remands to BVA
	Use the table below when transferring CAVC remanded appeals to BVA.


	If the remanded appeal is …
	Then …

	ready to return to BVA by the suspense date indicated on the flash
	send the remanded appeal via express mail to the personal attention of the Chief Counsel for Operations, Litigation Support Division (01C2).

	not ready to return to BVA by the suspense date indicated on the flash and an extension will be sought
	continue to process the remanded appeal for forwarding to BVA at the earliest possible date.

Result:  If there is a CAVC-imposed deadline for action to be completed, the RO will

· notify Professional Staff Group VII in the Office of General Counsel that the case is not ready to return, and

· seek an extension of the suspense date.


46.  Determining Effective Dates Based on New CAVC Precedents

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	In some situations, CAVC decisions result in an amendment to a regulation or statute that affects claimant eligibility for awards.  This topic contains information on

· the origin of a 

· liberalizing issue, and

· VA issue

· the eligibility for awards and retroactive awards

· the non-eligibility for awards or retroactive awards

· determining the effective date for awards

· awarding benefits, and

· awarding retroactive benefits.


	Change Date
	August 19, 2005


	a.  Origin of Liberalizing Issue
	A liberalizing issue originates from 

· regulation by VA, or
· statutes (38 U.S.C.) by Congress.


	b.  Origin of VA Issue
	A VA issue originates from an existing regulation or a new regulation issued by VA.


Continued on next page

46.  Determining Effective Dates Based on New CAVC Precedents, Continued

	c.  Entitlement to Awards and Retroactive Awards 
	Use the table below to determine claimant/appellant entitlement to awards and retroactive awards.


	If the …
	Then the claimant/appellant may be entitled to…

	CAVC’s decision results in an amendment to a regulation or statute
	retroactive disability or death benefits under the provision of 38 CFR 3.114(a).  The claimant may receive retroactive benefits for a period of up to one year prior to the date of receipt of the claim, but no earlier than the effective date of the amended regulation or statue.

	CAVC’s decision results in a change to VA procedure
	retroactive disability or death benefits from the date of claim if the claim is not finally decided on the date that the precedent decision is issued.  

Reference:  For more information on effective dates  based on CAVC precedent decisions, see VAOPGCPREC 10-94.

	award is based upon a liberalizing statute or regulation
	retroactive payments of compensation or pension awards.  See 38 CFR 3.114(a).




	 Note:  To receive retroactive benefits under 38 CFR 3.114(a), the claimant must have met all the eligibility requirements for the liberalized benefit continuously from the effective date of the liberalizing law or VA issue to the date of claim.


	d.  Non-Entitlement to Awards or Retroactive Award
	The claimant is not entitled to receive an award or retroactive payment if CAVC’s decision invalidates VA’s interpretation of a regulation.




Continued on next page

46.  Determining Effective Dates Based on New CAVC Precedents, Continued

	e.  Determining the Effective Date for Awards
	Determine an effective date for compensation or pension awards in accordance with the facts found.  The effective date is, generally, no earlier than the date of receipt of the claim. 

Important:  Decisions of CAVC invalidating VA regulations or regulatory interpretations have retroactive effect on claims not finally decided at the time of the CAVC decision.

References:  For more information on 

· determining effective dates for awards, see 

· 38 CFR 3.114(a), and

· M21-1MR, Part I, 5.I.47, and 

· authorizing awards in cases involving a liberalizing law or liberalizing legislation, see M21-1MR, Part I, 5.I.46.f.


	f.  Awarding Benefits
	Use the table below when awarding benefits according to 38 CFR 3.114(a).

Note:  To receive retroactive benefits under 38 CFR 3.114(a), the claimant must have met all the eligibility requirements for the liberalized benefit continuously from the effective date of the liberalizing law or VA issue to the date of claim.


	If the claim is reviewed …
	And …
	Then benefits may be awarded …

	on the initiative of VA
	within one year from the effective date of the law or VA issue
	from the effective date of the law or VA issue.

	
	more than one year after the effective date of the law or VA issue
	for a period of one year prior to the date of administrative determination of entitlement.

	at the request of the claimant
	received within one year from the effective date of the law or VA issue
	from the effective date of the law or VA issue.


Continued on next page

46.  Determining Effective Dates Based on New CAVC Precedents, Continued

	f.  Awarding Benefits (continued)


	If the claim is reviewed …
	And …
	Then benefits may be awarded …

	
	received more than one year after the effective date of the law or VA issue
	for a period of one year prior to the date of receipt of the request.


	g.  Awarding Retroactive Benefits
	Award  retroactive benefits as much as one year prior to the date of the claim, but not earlier than the effective date of the liberalizing VA issue.  In this case, the effective date is the effective date of the amended regulation.

Note:  CAVC decisions are not liberalizing issues for purposes of the retroactive effective date.
References:  For more information on retroactive awards and effective dates, see

· VAOPGCPREC 9-94, and

· VAOPGCPREC 10-94.


47.  Examples of Determining Effective Dates

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	Effective dates for compensation or pension awards are determined in accordance with the facts found.  This topic contains examples of

· a pending claim

· a liberalizing regulation, and

· no regulatory change.


	Change Date
	August 19, 2005


	a.  Example:  Pending Claim
	In Esteban v. Brown, issued February 25, 1994, CAVC liberally interpreted VA’s rule against pyramiding in a manner favorable to the claimant.

On September 1, 1993, a veteran submitted a claim for an increased evaluation for his service-connected facial injury.  The claim was still pending on the date of CAVC’s decision for Esteban v. Brown and an increased evaluation was granted based solely upon the Esteban decision, for the residuals of the facial injury, because the veteran’s condition met the criteria for the increased evaluation.

The effective date in this case is September 1, 1993, the date of claim.

References:  For more information on 

· Esteban v. Brown, see 6 Vet. App. 259 (1994), and 

· effective dates, see

· VAOPGCPREC 9-94, and

· VAOPGCPREC 10-94.


Continued on next page

47.  Examples of Determining Effective Dates, Continued

	b.  Example:  Liberalizing Regulation
	In Gregory v. Brown, issued May 13, 1993, CAVC invalidated portions of 38 CFR 3.53(a).  VA subsequently published an amendment to that regulation that implemented CAVC’s holding with an effective date of the regulation retroactive to May 13, 1993, the date of CAVC’s decision. 

On June 1, 1994, the surviving spouse, who had a final decision denying benefits in 1985 due to reliance on the now invalidated regulation, filed a claim.

Because VA issued liberalizing regulations to implement the decision, the

· provisions of 38 CFR 3.114(a) must be applied, and

· appropriate effective date is June 1, 1993, one year prior to date of claim.

Reference:  For more information on 

· Gregory v. Brown, see 5 Vet. App. 108 (1995), and 

· effective dates, see

· VAOPGCPREC 9-94, and

· VAOPGCPREC 10-94.


	c.  Example:  No Regulatory Change
	Although CAVC’s decision in Esteban v. Brown liberally interpreted VA’s rule against pyramiding in a manner favorable to the claimant, VA determined that no regulatory changes were required as a result of that decision.

On June 10, 1994, a veteran submitted a claim for an increased evaluation for residuals of his service-connected facial injury.  The claim was received after the date of the Esteban decision.  Based solely on CAVC’s decision, the evaluation of the facial injury was increased effective from June 10, 1994, the date of receipt of claim.

The provisions of 38 CFR 3.114(a) do not apply.  No retroactive award is merited because CAVC decisions are not liberalizing issues for purposes of a retroactive effective date.

Reference:  For more information on 

· Esteban v. Brown, see 6 Vet. App. 259 (1994), and 

· effective dates, see 

· VAOPGCPREC 9-94, and

· VAOPGCPREC 10-94.
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