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Section G.  Board of Veterans’ Appeals (BVA) Decisions and Remands

 PRIVATE INFOTYPE="OTHER" Overview

	In this Section
	This section contains the following topics:


	Topic
	Topic Name
	See Page

	33
	Reviewing and Processing Decisions
	5-G-2

	34
	Remanded Appeals
	5-G-5

	35
	Developing, Reviewing, and Transferring Remanded Appeals
	5-G-7

	36
	Exhibit 1:  Notification Letter—Remanded Appeal Returned to BVA
	5-G-12


33.  Reviewing and Processing Decisions

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on reviewing and processing decisions, including

· the finality of BVA decisions

· appealing BVA decisions

· reviewing the claims folder and/or implementing BVA decisions

· ensuring the appellant received the decision

· determining the effective date for a grant of benefits, and

· subsequent claims after decision.


	Change Date
	August 4, 2009


	a.  Finality of BVA Decisions
	Unless overruled by the Court of Appeals for Veterans Claims (CAVC), the Board of Veterans’ Appeals (BVA) decisions are final in claims for benefits other than insurance, except for

· the correction of a clear and unmistakable error (CUE), or

· when, in the opinion of BVA, a contrary conclusion is justified on the basis of official information furnished by the service department.

Note:  Regional offices (ROs) do not have the authority to overturn an appellate decision in the absence of new and material evidence.

Reference:  For more information on handling cases with CUE, see 

· M21-1MR, Part III, Subpart iv, 2.B.7, and

· M21-1MR, Part III, Subpart v, 1.I.36.


	b.  Appealing BVA Decisions
	Decisions made by BVA may be appealed to the CAVC.

Reference:  For more information on appealing BVA decisions to CAVC, see 38 U.S.C. 7266.


Continued on next page

33.  Reviewing and Processing Decisions, Continued

	c.  Reviewing the Claims Folder and/or Implementing the BVA Decision
	When a decision, other than a remand decision, has been made by BVA, BVA returns the folder to the RO of jurisdiction for review of the claims folder and implementation of the decision, if necessary.

Use the table below when reviewing the claims folder and/or implementing the decision.


	If BVA’s decision …
	Then …

	reverses a RO decision
	refer the claims folder to the appropriate activity to 

· review the decision
· develop, if necessary, including scheduling an examination
· issue a rating, if necessary, and 
· implement the grant of benefits.

	affirms the denial
	· associate any material contained in the temporary folder with the claims folder, and

· take any other action that may be required by BVA, such as development of additional claims.

Note:  When BVA affirms a rating decision, the RO determination is incorporated into BVA’s decision.

Reference:  For more information on BVA’s decision affirming the disallowance, see 38 CFR 20.1104.


	d.  Ensuring Appellant Received Decision
	When reviewing folders returned by BVA, ensure that BVA’s decision was mailed to the appellant’s current address.

If the decision was not mailed to the appellant’s current address

· mail a photocopy to the most recent address of record

· update VACOLS with the new address

· annotate the decision with the new address and the date it was remailed, however

· do not, under any circumstances, change the date stamped on the first page of the decision.


Continued on next page

33.  Reviewing and Processing Decisions, Continued

	e.  Determining Effective Date for Grant of Benefits
	To determine the effective date for a grant of benefits, see 38 CFR 3.400.

To determine the effective date for a grant of benefits involving service records that were not previously considered, see 38 CFR 3.400(q)(2).


	f.  Subsequent Claims after Decision
	When a claim has been finally disallowed by BVA, consider a subsequent claim on the same factual basis a new claim.

Note:  To reopen a denied claims that has become final, a claimant must submit (or VA must obtain) new and material evidence.


34.  Remanded Appeals

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on remanded appeals, including 

· the definition of a remanded appeal, and

· the expeditious processing of remanded appeals

· who is responsible for timely processing, and

· processing the remanded appeal.


	Change Date
	August 4, 2009


	a.  Definition:  Remanded Appeal
	A remanded appeal is an appeal that has been returned by BVA to the RO for

· development of additional evidence

· due process, or

· reconsideration of issues.

Remanded appeals are among the oldest cases and must be worked on a priority basis.


	b.  Expeditious Processing of Remanded Appeals
	Public Law (PL) 103-446, Veterans Benefits Improvement Act of 1994, mandates that remanded appeals be given special attention and expeditious processing.


	c.  Who is Responsible for Timely Processing
	The VACOLS coordinator and Veterans Service Center (VSC) management are responsible for close control and timely processing of BVA remanded appeals.


Continued on next page

34.  Remanded Appeals, Continued

	d.  Processing the Remanded Appeal
	Upon receipt of a BVA remanded appeal the

· mailroom stamps the top of the document to show the date received

· claims folder is delivered to the Decision Review Officer (DRO), Veterans Service Center Manager (VSCM), or his/her designee on the same day, and

· DRO, VSCM, or his/her designee ensures that

· the top document shows the date received

· review and development of the remand are initiated within 15 days from the date of receipt, and

· VACOLS is updated within seven days.  (Note:  Use of end product (EP)170 to control the remand is optional.)

Upon receipt of the requested evidence or after a reasonable effort to obtain evidence, the DRO or designee 

· prepares a new decision or supplemental statement of the case (SSOC), and 

· returns the case to BVA after expiration of the 30-day response period.


35.  Developing, Reviewing, and Transferring Remanded Appeals

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on developing, reviewing, and transferring remanded appeals, including

· developing evidence in remanded appeals

· requesting examinations for remanded appeals

· transferring the claims folder for an independent medical opinion

· reviewing additional evidence

· the resolution of remanded appeals

· referring the remanded appeal for rating and authorization activity

· the review of the remanded appeal by an authorized representative, and

· transferring the claims folder to BVA.


	Change Date
	August 4, 2009


	a.  Developing Evidence in Remanded Appeals
	Follow BVA’s detailed development instructions when developing evidence for a remanded appeal.


	b.  Requesting Examinations for Remanded Appeals
	In some situations, the remanded appeal requires some type of examination or other effort from the Veterans Health Administration (VHA) or a contract examiner.

Follow the steps in the table below to request an examination for a remanded appeal. 


	Step
	Action

	1
	Request the examination through the Automated Medical Information Exchange (AMIE)/Compensation and Pension Record Interchange (CAPRI) (VHA examinations) or Veteran Exam Information System (VERIS) (contract examinations) in the normal manner, identifying the case as a BVA remanded appeal.

Note:  The examination request should be stated in neutral, objective terms, without implying the expected result of the examination.


Continued on next page

35.  Developing, Reviewing, and Transferring Remanded Appeals, Continued

	b.  Requesting Examinations for Remanded Appeals (continued)


	Step
	Action

	2
	Fax a copy of the BVA remand to the examining facility if special examination instructions exist.

Note:  If BVA requires that the examiner review the claims folder in conjunction with a VHA examination, transfer the claims folder by messenger to the examining facility for review.  If there is no messenger service available, or if the examination is scheduled with a contract examiner, send the claims folder to the examining facility or contractor by express mail.  Relevant evidence in the claims folder must be tabbed for the examiner’s attention.

	3
	Use AMIE/CAPRI (VHA examinations) or ExamTrak (contract examinations) to monitor the scheduling of the examination.

Result:  Upon completion of the exam, the examiner or contractor returns the claims folder to the VSCM using either messenger service or express mail.


	Reference:  For more information on AMIE/CAPRI, see 

· M21-1MR, Part III, Subpart v, 6.G, and

· the AMIE and/or CAPRI User Guide. 


	c.  Transferring Claims Folder for an Independent Medical Opinion
	In some situations, a specialist at a medical school will need to review the claims folder received from BVA to conduct an independent medical examination.

In this situation, a representative from a VA facility will personally deliver and pick up the claims folder from the medical school.


Continued on next page

35.  Developing, Reviewing, and Transferring Remanded Appeals, Continued

	d.  Reviewing Additional Evidence
	Follow the steps in the table below when reviewing additional evidence requested for the remanded appeal.


	Step
	Action

	1
	After waiting 30 days, did VA receive the requested evidence?

· If yes
· carefully review the entire record, and

· go to Step 2.

· If no, go to Step 4.

	2
	Can the benefit can be granted?

· If yes, issue a rating decision.

· If no
· issue an SSOC to the appellant and his/her representative

· allow 30 days for response before resubmission, and
· go to Step 3. 

	3
	After waiting 30 days, did VA receive a response?

· If yes, but the benefit still cannot be granted
· send an SSOC to the appellant and his/her representative, and

· note the following in the “Remarks” block of VA Form 8, Certification of Appeal filed in the claims folder:  “Determination of [date shown in the “Date” block] confirmed.
· __________________________________________________ [Signature and Title of DRO or VSCM designee with authority to certify appeals] [Date].”

· If no, go to Step 4.


Continued on next page

35.  Developing, Reviewing, and Transferring Remanded Appeals, Continued

	d.  Reviewing Additional Evidence (continued)


	Step
	Action

	4
	· Send an SSOC to the appellant and his/her representative, and
· note the following in the “Remarks” block of VA Form 8, filed in the claims folder:  “The appellant, and his/her representative, has failed to submit evidence requested in BVA remand within the prescribed period, and the attached claims folder is returned for appellate consideration on the basis of the evidence of record.___________________________________________ [Signature and Title] [Date].”


	e.  Resolution of Remanded Appeals
	If a remanded appeal is resolved because VA granted all the benefits sought, update VACOLS.


	f.  Referring the Remanded Appeal for Rating and Authorization Activity
	Refer the remanded appeal for rating and authorization action when

· all evidence is received, or

· the suspense date has matured.

Accomplish any necessary rating activity, authorization activity, or SSOC within 30 calendar days.  Measure the 30 calendar days from either the

· date the last piece of evidence was received, or

· suspense date established when development was initiated, if the requested evidence was not received from the appellant.


Continued on next page

35.  Developing, Reviewing, and Transferring Remanded Appeals, Continued

	g.  Review of the Remanded Appeal by an Authorized Representative
	The appellant’s representative may review the remanded appeal prior to resubmission to BVA.

Reference:  For procedural information on review of the appeal by an accredited service organization representative, see M21-1MR, Part I, 5.F.27.  

Note:  When following this procedure, show readiness for appellate review by

· annotating the previously executed VA Form 646, Statement of Accredited Representative in Appealed Cases, or

· including a memorandum or letter for the file in lieu of executing a new form.


	h.  Transferring the Claims Folder to BVA
	Follow the steps in the table below to transfer the claims folder to BVA to resubmit a remanded appeal.

Note:  Remands have already been assigned a docket number and receive active consideration upon receipt by BVA.


	Step
	Action

	1
	Reposition VA Form 8 so that it is the top document in the center section of the claims folder.

	2
	Update VACOLS to show “Remand Returned to BVA.”

	3
	Route the claims folder for immediate transfer to BVA.

	4
	Send a letter to the appellant and his/her representative notifying them that their remanded case has been returned to BVA.

Reference:  For a sample of the notification letter sent to appellants, see M21-1MR, Part I, 5.G.36.


36.  Exhibit 1:  Notification Letter–Remanded Appeal Returned to BVA

	Change Date
	August 19, 2005


	a. Notification Letter–Remanded Appeal Returned to BVA
	A sample of the letter used to notify appellants that their remanded appeal was returned to BVA is below.


	Department of Veterans Affairs

[Date]

[File Number]

[Designation of VA office and location]

[Appellant’s Name]

Dear Appellant:

Your appeal is being returned to the Board of Veterans’ Appeals for disposition.  This means that your records are being transferred to Washington, DC, so that the Board can reach a decision on your appeal.

Appeals are considered by the Board as promptly as possible, in docket order.  Your appeal retains the docket number that it received when it was certified to the Board.  Once an appeal has reached the Board, it usually takes several months to review it.  The time it takes to complete the appellate review process will vary depending upon the current backlog at the Board.

You should submit any further correspondence on your case directly to the Board.  As soon as the decision is made, the Board will notify you.

Sincerely Yours



5-G-10


5-G-11

