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16.01
GENERAL

a. Generally, beneficiary designations for NSLI policies are made on VA Form 29-336, Designation of Beneficiary and Optional Settlement. However, it is not necessary that a beneficiary designation or a change be made by the use of a prescribed VA form. Evidence of intent accompanied by some affirmative act in writing over the insured's signature will accomplish a beneficiary designation or change.

b. The insured may at any time, without the beneficiary's knowledge or consent, cancel or change a beneficiary designation by notice in writing, signed by the insured and forwarded to VA. Receipt of a valid designation or change of beneficiary is effective as of the date of execution.

c. A beneficiary designation, but not a change of beneficiary, may be made by last will and testament. The insured has the further right to designate one or more contingent beneficiaries in order to provide for the payment of the proceeds of his or her policy, or any unpaid portion thereof, in the event of the death of the principal beneficiary or beneficiaries.

d. The insured may provide that the proceeds of his or her insurance be payable to the designated beneficiary only if survived by such beneficiary for a specified period not to exceed 30 days. Under such designation, the insurance proceeds will not be made to the beneficiary within the specified period and, if the beneficiary fails to survive the specified period, payment will be made as though the beneficiary predeceased the insured.

e. When multiple beneficiaries are named with right of survivorship, the right of survivorship continues after the death of the insured.

f. If a beneficiary has not been designated by the insured or if the designated beneficiary does not survive the insured, the net proceeds payable under the policy will be paid to the estate of the insured. (See M29-1, Part 6, Chapter 14)
g. When a trustee is designated as beneficiary, and declines the trust, the proceeds may be paid to the person or persons having the beneficial interest in the trust (for whose benefit the trust was established). When payment is made to the trustee, the responsibility of the VA ceases. The VA is not concerned with the execution nor the terms of a trust agreement as long as there is a clear intent to establish a trust. Technical compliance with the manner of creating a trust is not essential.

h. Any payment made before proper notice of designation or change of beneficiary has been received will be judged to have been properly made to satisfy fully the obligations of the VA under such insurance policy to the extent of such payments.

i. The determination as to whether a valid change has been affected must be based on the facts in each case, bearing in mind that the practice of VA is to carry out the intent of the insured whenever possible.

j. In any case in which the latest beneficiary designation is ambiguous, the designation should be considered in the light of previous designations, as well as any evidence obtainable to reach a logical conclusion as to the insured's intent in the absence of a definite action on his or her part.

16.02
TESTAMENTARY CAPACITY FOR INSURANCE PURPOSES

a. When there are questions involving testamentary capacity of the insured to execute a designation or change of beneficiary and/or option, the Claims Clerk will refer the case to the appropriate personnel for review.

b. Determinations involving the testamentary capacity of the insured, for insurance purposes, will be made through Request for Rating/Administration Decision Memo (internal memo Form 2105) to the rating agency. The rules for determination involving testamentary capacity, for insurance purposes, are set forth in 38 CFR 3.355.
c. The Veterans Claims Examiner (VCE) will review the evidence and refer the case to the Senior VCE to determine whether or not testamentary capacity is, in fact, an issue. If the Senior VCE determines that testamentary capacity is not an issue, the VCE may authorize payment of the proceeds of the policy. The VCE should not, however, authorize payment in any of the following situations:

1. When any claimant, who is not the beneficiary of record, alleges that there was lack of testamentary capacity involving the latest beneficiary of record.

2. In any other situation when a decision on testamentary capacity is needed because the latest named beneficiary of record does not appear to be the natural object of the insured's bounty.

3. In any case when there is the potential for a contest, e.g. when another claimant (not the beneficiary) submits a claim (formal or informal).

d. Whenever testamentary capacity is clearly an issue, or whenever any one of the situations described in subparagraph (c)(1) or (2) above arises, or in any other instance when judgment dictates that testamentary capacity should be developed, the case will be referred to a Senior VCE, for a decision on whether to request a testamentary capacity determination from the rating agency.

e. Upon receipt of a case from a VCE when testamentary capacity is an issue, the Senior VCE, will review all the pertinent facts and request a testamentary capacity determination from the rating agency.
f. The record of the rating agency’s testamentary capacity determination should be imaged in VA systems for an appeal with the Board of Veterans Appeals or suit filed in federal district court. 

16.03
DESIGNATION OF BENEFICIARY

For NSLI policies, the insured may designate as beneficiary a person or persons, firm, corporation, or other legal entity (including the estate of the insured), individually or as trustee.

16.04
BENEFICIARY DESIGNATION BY A COURT APPOINTED LEGAL  

          REPRESENTATIVE 
a. Generally, VA Insurance may accept a change of beneficiary designation from a court appointed legal representative with a specific court order allowing them to change the beneficiary designation on the Veteran’s VA Insurance policy.
b. When adjudicating a death claim and the last beneficiary change or beneficiary designation was made by a court appointed legal representative, the case will be developed to determine if court order was entered permitting the representative to make such a beneficiary designation.

c. If the designation or change of beneficiary was not made in accordance with a court order, the claim will be paid based on the last prior valid designation.
d. When a court order has been entered permitting the beneficiary designation, the court order will be submitted to Regional Counsel for an opinion.

16.05 INVALID BENEFICIARY DESIGNATION OR CHANGE OF BENEFICIARY

a. Any beneficiary designation or change of beneficiary that was procured by duress, coercion, undue influence, or fraud, upon the insured is invalid if it can be established as a fact that the designation or change was caused by such means. Undue influence, coercion, etc., are factual situations, and any decision must be based on all the facts in the individual case. The following factors should be taken into consideration when making a determination:
1. The character and mental or physical condition of the insured at the time of the act;

2. The character and general reputation of the person or persons alleged to have exerted the pressure;

3. Their relationship to the insured;

4. The period of time that such pressure was or could have been exerted; and

5. The amount of time that passed, if any, between the time such pressure ceased and the time the insurance was matured by death, during which interval the insured could have (if capable) changed a previous designation.

b. The standard rule in determining whether a designation or change of beneficiary is invalid is: Was the influence sufficient to affect the free will of the insured?

c. Fraud, duress, coercion, or undue influence might be in the form of physical force or mental or moral coercion which affects the free will of the insured and compels the insured to act against the insured’s free will. Undue influence is to be distinguished from that influence normally exerted by means of advice, arguments, entreaty, intercession, persuasion, reasonable solicitation, or suggestion, unless it is so persistent to affect the free will of the insured.
d. Undue influence may not be inferred from opportunity but must be proved by evidence of the actual presence of such influence and its exertion.

e. Any payment made on the designation of record prior to the receipt of an allegation that such designation was made as the result of fraud, duress, coercion, or undue influence will be considered as properly made under the contract and to satisfy fully the obligation of the VA to the extent of such payments.

f. Any designation of a beneficiary which is actually an assignment of the insurance as security for a loan or debt is contrary to the provisions of 38 U.S.C. 5301 and is an invalid designation. However, in a General Counsel opinion dated May 5, 1976, it was held that such a change or designation is not an invalid or improper assignment as long as such a change does not prevent the insured's rights to freely execute future changes in beneficiary designation. Therefore, an insured's reason for a beneficiary designation change will not be questionable as an improper assignment in the absence of language indicating an attempt to restrict the right to execute any later changes in beneficiary designation that the insured might choose to make.

g. If a beneficiary designation is contested after death on the basis that the insured was under the impression that he or she was restricted in his or her right to make future changes of beneficiary, the case will be developed to determine this question even if no language to this effect existed on the beneficiary form or accompanied such a change. If evidence is submitted which establishes the fact that the insured felt he or she had been restricted to make future changes, the designation will not be accepted. This procedure will apply only when a specific designation is challenged on this basis.

16.06
VALIDITY OF CHANGES OF BENEFICIARIES

a. When a change of beneficiary is received after the death of an insured, the following principles will apply:

1. The simple fact that a change of beneficiary was received after the insured’s death does not invalidate the designation.  Rather, a change of beneficiary will be accepted if there is proof of the insured's intent to change the beneficiary and proof of an affirmative or documented act performed by the insured to effectuate his or her intent. 
2. 38 CFR 8.19, pertaining to NSLI, states that a change of beneficiary to be effective must be made by notice in writing, signed by the insured, and forwarded to VA by the insured or his or her agent.  Upon receipt by VA, a valid designation or change of beneficiary will be deemed effective as of the date of execution. 

3. Generally, an insured’s agent's authority expires upon death of the insured.  This does not prevent VA from accepting, via the agent, documents properly executed prior to the death of the insured, based on the principles stated in (a)(1). 

b. It is not possible to arrive at a correct conclusion strictly on the basis of the physical fact of whether a change of beneficiary was received before or after the insured's death. 

