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1.01  PROGRAM PURPOSE
   The purpose and intent of the Native American Direct Loan Program is to enable Native American Veterans to use their Department of Veterans Affairs (VA) home loan benefit for the purchase, construction, or improvement of dwellings on Federal Trust Lands.  
1.02  BACKGROUND
   Congress authorized the Native American Direct Loan Program (NADL) as a pilot program in 1992. Under the terms of the authorizing statute (Public Law 102-547), VA was directed to make direct mortgage loans to eligible Native American Veterans for the purchase, construction, or improvement of homes on Federal Trust Land.  Private mortgage financing has historically been rarely available on Federal Trust Land because the land is subject to a number of restrictions.  These restrictions are established by Federal statute and administered by the United States Bureau of Indian Affairs or by Federally-recognized tribes.  In recognition of the fact that Native American Veterans who had, through their service to the Nation, earned home loan benefits, but were unable to use them on Federal Trust Land, Congress mandated that VA make financing available to eligible Native American Veterans.  
1.03  PREREQUISITES 

   Before VA may even begin to consider taking an application from an individual Native American Veteran two conditions must be met:
   a.  The Tribe must be Federally-recognized.  Tribes that are recognized by a State, but not by the Federal Government, are not eligible for this program.

   b.  VA and the tribe or sovereign body governing the Federal Trust Land where the home is or will be located must enter into a Memorandum of Understanding (MOU).  This document sets out the rights and responsibilities of both Government’s with respect to access to the land, default and foreclosure proceedings, and other legal rights and obligations.  See Chapter 2 for more detail.
1.04  LOAN LIMITS AND INTEREST RATES
   a.  Loans made under this program are capped at $80,000; however, VA is authorized to make direct loans to Native American Veterans for the purpose of purchasing, constructing, or improving housing on Federal Trust land which exceed this amount in certain situations.  Under 38 U.S.C §3762(c)(1)(B), the Secretary may make loans that exceed that amount if the housing costs in that area are significantly higher than average nationwide housing costs (including the higher limits for Alaska, Guam, Hawaii, and the U.S. Virgin Islands).  Information on the current effective loan limits on VA-guaranteed home loans may be found here: http://benefits.va.gov/homeloans/purchaseco_loan_limits.asp
   b.  Interest rates for loans made under the program are the same as the rates offered on VA’s vendee loans, and have, historically, trended lower than market rates.  The current interest rate may be found here:  http://benefits.va.gov/homeloans/nadl.asp. 
1.05  TYPES OF LAND OWNERSHIP 
   This section summarizes the basic types of land ownership commonly found on Native American trust land.  All of these types of land ownership are eligible for the NADL Program.  Program requirements and processing procedures vary depending upon the way land is held.  The definitions provided in §1.06., further clarify the legal aspects of homeownership and identify unique arrangements that exist in Alaska, California, Hawaii, and Oklahoma.  Requirements for eligibility of the trust land and the types of land ownership, are also discussed in § 3.03 of this manual.  As a general rule, real estate transactions (lien recording, eviction, foreclosures, etc.) are governed by tribal law.  
   a.  Land Held in Trust for Tribes.  Tribal trust lands are held in trust for the tribe by the Federal Government.  The U.S. Department of the Interior, through the Bureau of Indian Affairs (BIA), administers the Federal Government’s trust responsibilities.  Tribal trust land cannot be alienated (taken out of trust status) or encumbered (this includes mortgages) without BIA approval.  As a general rule, BIA does not get involved in VA mortgage loan transactions.  Tribes may lease or otherwise assign portions of the tribal trust land for the use of specific individuals or purposes, but ownership, through the Federal Trust, remains with the tribe.  Generally, tribal courts, together with the BIA, have jurisdiction over key real estate transactions (lien recording, leasing, eviction, and foreclosure procedures) in tribal trust land.
   b.  Land Held in Trust for Individual(s).  This is also referred to as “allotted” land.  Allotted trust land is held in trust by the Federal Government for individual Native Americans.  Tribes generally have no property interest in allotted trust lands.  However, like tribal trust land, allotted trust lands cannot be alienated or encumbered without the approval of the BIA.

   c.  Native Alaskan Corporate Villages.  Most trust land in the State of Alaska is organized into village and regional corporations in which enrolled Natives received corporate stock.
   d.  South Pacific Territorial Land.  Much of the land on the island territories of American Samoa, the Commonwealth of the Northern Marianas, and Guam, as well as, land on the Hawaiian Islands which has been designated by Hawaiian state government as “homeland” is considered trust land eligible for use under the NADL Program.    
1.06  DEFINITIONS
   a.  Alaskan Native Lands.  While there is at least one Indian Reservation in Alaska, generally Alaskan Natives (Indian, Eskimo, and Aleut) hold land in a unique manner, established by the Alaska Natives Claims Settlement Act of 1971.  This Act was a Congressional response to the conflict between non-Indians seeking to develop Alaska and Natives who claimed extensive tracts of aboriginal territory.  The Act extinguished all aboriginal rights to lands in Alaska and established, under State law, village and regional corporations in which enrolled Natives received corporate stock. These corporations selected land for use by the enrolled Alaskan Natives which is protected against alienation. 

   b.  Allotted Trust Land.  Land or any interest in land held in trust by the United States Government for the benefit of individual Native Americans or held by individual Native Americans subject to Federal restrictions against alienation or encumbrance. Also known as land held in trust for individuals. 
   c.  Consultation. The process of Government-to-Government dialogue between VA (or, in the case of an existing MOU, the Departments of Housing and Urban Development (HUD) or Agriculture (USDA)) and the Native American tribes, pursuant to Executive Order 13175, regarding proposed VA action intended to secure meaningful and timely tribal input.  This is not the same as meeting with tribal representatives to negotiate an MOU or to work out issues related to closing a NADL. Field stations involvement in consultation will be directed by VA Central Office.  When engaging in consultation, Native American tribes are:
   (1)  To receive timely notification of the proposed VA action;

   (2)  To be informed of the potential impact on Native American tribes of the proposed VA action;

   (3)  To be informed of those VA officials who may make the final decisions with respect to VA’s action;

   (4)  Entitled to have the input and recommendations of Native American tribes on proposed VA actions under consideration by the officials responsible for the final decision; and

   (5)  To be advised of any rejection of tribal recommendations on such action from the VA officials making the decisions and the basis for the rejection.
   d.  Default.  The failure by a borrower to make any payment or to perform any other obligation under the terms of a loan for a period of more than 30 days.

   e.  Department.  The United States Department of Veterans Affairs (referred to as VA or the Department).

   f.  Dwelling.  For the purposes of this program, dwelling means a single-residential or multi-residential property that does not contain more than four living units, and manufactured homes that are or will be permanently affixed to a lot in which the Veteran has a meaningful ownership interest. 
   g. Eviction.  The legal process by which the occupant of a dwelling who is in violation of their lease and/or mortgage terms is removed from occupancy of the property.

   h.  Federal Trust Land.  Defined by statute (38 U.S.C. 3765) as: 
   (1)  Land that is held in trust by the U.S. Government for Native Americans;

   (2)  Land subject to restrictions on alienation imposed on Indian or Native Hawaiian lands by the U.S. Government;
   (3)  Land in Alaska owned by a Regional or Village Corporation; or,
   (4)  Land that is, by cultural tradition, communally-owned and located on an island in the Pacific Ocean.


   i.  Foreclosure.  The legal process by which title to a given property is transferred from a homeowner in default to the holder of the note.  On fee-simple and mortgaged allotted trust properties, this may include conveyance of the land, as well as, the structure.  On tribal trust or leased allotted trust land, the structure would be conveyed to the note holder, as well as the tenant’s leasehold interest in the land, but title to the land itself would remain in trust.

   j.  Fractionated Ownership.  A term used to note ownership of a property in the name of more than one individual.  It is typically used in conjunction with allotted or individual trust lands to describe situations in which, over time and through division of inheritance, multiple parties have a claim to a single property.
   k.  Land Assignments.  The practice, by some tribes, of granting an unrecorded interest in land to tribal members.  Assignments are not normally recorded against title to the land and are not usually recognized as legally valid unless they are recorded.  

   l.  Lease.  A written agreement between the owner of the real property and another party detailing the specific terms by which the use and possession of the real property is granted by the owner to the other party.  Leases may be between the tribe and a tribal member or between tribal members.

   m.  Lease Assignment.  The transfer or the conveyance of an existing valid lease to a third party, who becomes the new lessee.  Generally, an assignment must cover the entire leasehold interest.
   n.  Leasehold Encumbrance.  A mortgage, deed of trust, or other lien on the leasehold interest given to secure repayment of a loan obtained by the lessee.
   o.  Leasehold Interest.  The interest conveyed by the tribe to the borrower under the lease, or the borrower’s interest in the land.  It consists of the right to the quiet enjoyment of the leased premises for the term of the lease, subject to the requirements of the lease.
   p.  Native American.  Defined by statute (38 U.S.C. 3765) as follows:  
   (1)  An Indian, as defined in the Indian Self-Determination and Education Assistance Act (25 U.S.C. 450b(d));

   (2)  A Native Hawaiian, as defined in the Hawaiian Homes Commission Act (Publix Law 67-34; 42 Stat.108); 

   (3)  An Alaska Native, as defined in the Alaska Native Claims Settlement Act (43 U.S.C. 1602(b)); and
   (4)  A Pacific Islander, as defined in the Native American Programs Act of 1974 (42 U.S.C. 2991 et seq.).

   q.  Native American Housing Authority.  Any entity that is authorized to engage in or assist in the development of operation of housing for Native Americans.  Such an organization is established either by the power of self-government by an Indian Tribe independent of State law; or by operation of State law providing specifically for housing authorities for Native Americans, including regional housing authorities in the State of Alaska.

   r.  Principal Residence.  The dwelling where the borrower maintains (or will maintain) a permanent place of abode, and typically spends (or will spend) the majority of the calendar year.  A borrower may have only one principal residence at any one time.
   s.  Rancheria.  A term used synonymously with “reservation” in the State of California.  

   t.  Restricted Land.  Any land or any interest in land which is held by an individual Indian or Tribe and is subject to Federal restrictions against alienation or encumbrance.  This land can only be alienated or encumbered with the approval of the Secretary of the Interior, as mandated by Federal law.

   u.  Secretary.  The Secretary of the U.S. Department of Veterans Affairs.
   v.  Sublease.  A lease from a lessee to another individual.  Certain leases may permit a lessee to create several leases in place of the original lease (also known as “spin-off leases”).  Each of these subleases may then be assigned to another lessee.

   w.  Title Status Report.  A report issued by the Land Titles and Records Office of the Bureau of Indian Affairs (which has administrative jurisdiction of the specific Indian land indicating the type of land ownership, listing any restrictions or encumbrances on the land, the current owners, and any specific conditions or exceptions). 
   x.  Tribe.
   (1)  Any Federally-recognized “tribal organization” as that term is defined in the Indian Self-Determination and Education Assistance Act (25 U.S.C. 450(b)(l));  

   (2)  The Department of Hawaiian Homelands;

   (3)  In the case of Alaska Natives, Regional and Village Corporations, as such terms are defined in the Alaska Native Claims Settlement Act (43 U.S.C. 1602);

   (4)  The Pacific Island Territories of Guam, the Commonwealth of the Northern Marianas (CNMI), and American Samoa.

   y.  Tribal Government.  The governmental authority of a Federally-recognized Indian Tribe, the Department of Hawaiian Homelands, Alaskan Regional and Village Corporations, and the territorial governments of American Samoa, Guam and the Northern Marianas.  A list of Federally-recognized tribes may be found here:  http://vbacolgy1/nadldb/default.aspx.  
   z.  Tribal Land. 
   (1)  Land or any interest therein held by the United States in trust for a tribe, band, community, group, or pueblo of Indians subject to Federal restrictions against alienation or encumbrance;

   (2)  Land reserved for BIA administrative purposes when it is not immediately needed by a tribe, band, community, group, or pueblo;

   (3)  Lands held by the United States in trust for an Indian corporation chartered under § 17 of the Act of June 18, 1934 (48 Stat.984); 25 U.S.C. 476; and 

   (4)  Assignments of tribal land.
1-i
1-6
1-1

