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Chapter 5

Construction Complaint Processing

Overview

	Introduction
	This chapter contains information about the Department of Veterans Affairs (VA) processing of construction-related complaints.


	In this Chapter
	This chapter contains the following topics.
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5.01  What Is Expected of VA Staff

	Basic Philosophy 
	VA should resolve all construction complaints:

· Aggressively,

· Expeditiously,

· Fully, and

· Satisfactorily  

If the complaint is eligible for consideration, VA must work with the builder and homeowner until either: 

· Construction complaint items that VA determines to be the builder’s responsibility are corrected, or

· VA has appropriately sanctioned the builder for failure to correct justified complaint items.

If not eligible for complaint processing, VA must notify the veteran of that determination within 5 business days.

 


5.02  Eligibility for VA Assistance Withxe "Construction Complaints, eligibility criteria for VA assistance" Complaints 

	How Was Property Appraised?
	Eligibility for VA assistance with construction complaints requires that the property has been appraised as either:

· “Proposed or under construction”, 

· “New construction” requiring a 1-year VA builder’s warranty, or

· “Existing construction with alterations, improvements or repairs” subject to VA fee inspections.
Note:  In the latter case, if the lender certified to the proper completion of the work, VA will only refer the matter to the lender (with a copy to the homeowner). 


Continued on next page

5.02  Eligibility for VA Assistance Withxe "Construction Complaints, eligibility criteria for VA assistance" Complaints, Continued

	Complaint Letter Requirements


	The complaint must meet the following requirements:

· Be in writing from an individual homeowner.

· Neither oral nor group complaints will be recognized.

· Receipt of a courtesy copy of a letter from the homeowner to the builder will not result in VA processing, unless the complaint is of a serious nature (e.g., defective sewer, water or gas facilities, drainage deficiencies, construction that would seriously jeopardize the security or human life).

· Include an itemized list of the complaint items. 

Note:  Maintenance items are the responsibility of the homeowner.  For instance:

· Maintenance of drainage swales and patterns as originally provided.

· Periodic inspection and cleaning of individual sewage disposal systems, eaves and downspouts.

· Periodic servicing of mechanical equipment.

· Normal protective measures to prevent accelerated deterioration of material.

· Repairs of hairline cracks attributable to normal curing or settlement.

· Generally, be registered with VA within the period covered by the VA Builder Warranty or the first year of any Ten-Year Warranty.  Exception:  VA will recognize complaints received after the above time limit if there is an indication of an accelerated deterioration of soundness or material failure in advance of normal life expectancy.
Note:  See VA Form 26-1859, Warranty of Completion of Construction, for additional details regarding warranty terms.


Continued on next page

5.02  Eligibility for VA Assistance Withxe "Construction Complaints, eligibility criteria for VA assistance" Complaints, Continued
	Effect of Pending Litigation
	In cases involving litigation between the homeowner and builder, VA should avoid taking any action that would prejudice the case until the litigation is resolved.  Regardless of the outcome of any litigation, VA may consider the builder responsible for certain specific corrective actions.


5.03  Processing Construction Complaintsxe "Construction Complaints, Processing steps-cases eligible for VA assistance" For Proposed, Under-Construction, and New Construction

	Procedure for Processing
	VA will follow the steps in the table below when processing construction complaints.


	Step
	Action

	1
	Prepare a Construction Complaint Record in The Appraisal System (TAS)

During the processing of the complaint, record all actions taken (e.g., letters received or sent, telephone conversations, field reviews, follow-up actions).



	2
	Within 5 business days after VA receipt of the complaint, send letter to:

· Homeowner, acknowledging VA receipt of complaint.

And

· If determined eligible per 5.02 above, Builder, listing complaint items and requesting builder’s cooperation in correcting them. 

Note:  Depending on the urgency of the complaint, a phone call to the builder to verify receipt of the letter and to determine the builder’s intention may be warranted.

	3
	If VA receives word that work has been completed, proceed to Step 7.  Otherwise, Step 4.


Continued on next page

5.03  Processing Construction Complaintsxe "Construction Complaints, Processing steps-cases eligible for VA assistance", Continued

Procedure 

for Processing (continued)
	Step
	Action

	4
	If the builder disputes the complaint items or otherwise fails to correct them, inspect the property to determine which, if any, of the items are the builder’s responsibility to correct.

Reference:  Section 5.04, Construction Complaint Inspections

The inspection results may indicate a need for VA to take precautionary measures.  For instance:

· Notify appropriate fee inspectors to watch for particular construction-related problems during the construction of other homes, or

· Ensure that future homes constructed by the builder receive a full complement of VA inspections (or additional inspections).

	5
	If the builder fails to correct complaint items required as the result of a VA inspection of those items, notify the builder in writing that the items must be corrected or VA will proceed to sanctions.

The notice will include a new date by which the work is to be finished, and an invitation for the builder to visit VA to discuss any specific issue with which the builder disagrees.

	6
	If the builder fails to correct the required items by the date specified in Step 5, send the builder a registered or certified letter that states that unless satisfactory arrangements are made with VA by a certain date, the builder will be suspended from further loan guaranty program participation until the items are corrected.


Continued on next page

5.03  Processing Construction Complaintsxe "Construction Complaints, Processing steps-cases eligible for VA assistance", Continued

Procedure 

for Processing (continued)
	Step
	Action

	7
	Upon receipt of a notice that the required work is completed, either:

· Conclude VA processing by documenting and filing a VA Report of Loan Guaranty Field Review using a narrative or Word format, (if notice is provided by the homeowner), or

· Contact the homeowner for confirmation prior to concluding VA processing (if notice is provided by the builder without signed confirmation by the homeowner). 

	7a
	Administratively sanction the builder if:

· VA has taken Steps 1-5, excluding Step 3, above and

· The builder has still not corrected the complaint items that VA determined to be the builder’s responsibility.

Reference:  See Section 5.07, Administering Builder Sanctions

	8
	Determine if the fee appraiser or fee compliance inspector, by any act of comission or omission, is in any manner responsible for the conditions that prompted the complaint.  If so, take appropriate action.

When the complaint is resolved or concluded, file a copy of the Construction Complaint Record (prepared in TAS) and all related documentation in the builder's file. (In FileNet)

Reference:  See Section 6.08, VA Administrative Sanctions Against Program Participants, for additional information.




5.04 Construction Complaint Inspectionsxe "Construction Complaints, VA or fee inspections" 

	Need for Inspection
	The property may need to be inspected at any time during the processing of the complaint.  For instance:

· The builder fails to respond or complete the necessary action within the time specified in VA's original referral or a subsequent VA letter.

· Conflicting reports are received from the builder and homeowner as to correction of a complaint.


	Who Will Inspect
	The inspection can be made by either:

· VA staff, or

· A fee compliance inspector.

Note:

· If the inspection is to be made by a fee compliance inspector, he/she must not have previously inspected the property (or other properties in the project) for VA purposes.

· The cost of the inspection is payable from VA funds for miscellaneous contractual services.


	Scheduling Inspections
	The inspection will be scheduled by written VA notice to both the purchaser and the builder.  This process may be by telephone if needed to expedite for unusual circumstances.  However, full written documentation will be maintained.


Continued on next page

5.04  Construction Complaint Inspectionsxe "Construction Complaints, VA or fee inspections", Continued

	Instructions to Inspector or VA Staff
	The VA staff or fee compliance inspector will be instructed to:

· Confine the inspection to the complaint items listed in the complaint letter, to the extent practicable.  (VA would always have a moral, if not legal, obligation to report safety related issues identified.  VA also has possible security interests in the property, e.g., in regard to potential structural issues.)

· Take photographs when a record of the condition of the property on the date of the inspection is likely to be useful in the settlement of the complaint, or there is any likelihood of disagreement.

· Look at each complaint item, discuss it with the builder and homeowner and advise both, that if an agreement on the issue between the parties cannot be reached or a determination made by the inspector on site, a decision will be made in the office after careful consideration of the facts.

· Record the inspection on VA Report of Loan Guaranty Field Review using a narrative or Word format, and

Reference:  See “Inspection Report Contents” below.

· Notify all parties that a written decision will be issued within 5 workdays.


Continued on next page

5.04  Construction Complaint Inspectionsxe "Construction Complaints, VA or fee inspections", Continued

	Inspection Report Contents
	The following will be reported on VA Report of Loan Guaranty Field Review using a narrative or Word format:

· Specifically who was present during the inspection.

· Each separate complaint item and how it is to be resolved:

· Builder accepts responsibility.

· Agreement between parties.

· Decision made on site by inspector.

· Decision deferred for office review.

· The inspector’s comments and reasoning on the resolution of each item.

· A date for the completion of the items determined to be the builder’s responsibility to correct.

· Written notification will be issued to both the veteran and builder within 5 business days, providing decision on responsibility.  If the builder is determined to be responsible, the letter will specify what repairs are to be completed.  (Generally accepted quality of workmanship should be anticipated.)  Both the builder and veteran homeowner will be instructed to notify VA upon completion of work, if appropriate.

· Dates for follow-up field reviews, if needed.

· Instructions for both the builder and the homeowner to notify VA upon completion of all work determined to be the builder’s responsibility.

· If agreement is reached onsite, the signature of both the builder and the homeowner, indicating that they agree with/accept the determinations made at the time of inspection.


Continued on next page

5.04  Construction Complaint Inspectionsxe "Construction Complaints, VA or fee inspections", Continued

	Inspection Report Oversight
	Oversight of the action specified in the construction complaint inspection report and a timely decision in the office for any deferred items is essential for the satisfactory resolution of construction complaints.

· If a decision was deferred for office review, it must be considered immediately by qualified personnel and a letter of determination issued to both the builder and homeowner as soon as possible, or in no case later than 5 business days, with a date for completion, if appropriate.

· If the builder fails to complete items by the due date, follow-up by telephone and letter and schedule additional inspections if warranted.

· If notified by the builder that all items have been completed, ensure that homeowner has signed acceptance and close the case.

· If notified by homeowner that all items are corrected satisfactorily, close the case.


5.05 Complaints Involving 10-Year Protection Plans

	Proposed or Under Construction 
	If the property was appraised as “proposed or under construction”, the requirements in Section 5.03 will apply.


	New Construction
	If the property was appraised as “new construction”, VA will:

· Refer the complaint by VA letter (prepared in TAS) to the builder for review.

· Send an acknowledgement letter (prepared in TAS) to the veteran explaining that his/her complaint has been referred to the builder and that if the builder fails to correct deficiencies, the veteran may file a claim with his/her 10-year protection provider.

· Prepare the Construction Complaint Record in TAS.  File one copy in the Loan Folder and one in the builder’s file (FileNet). 

VA may require builders to obtain a full complement of VA or HUD/FHAxe "HUD/FHA, VA-HUD Co-operation" inspections during construction if there are:

· Excessive construction complaints regarding that builder.

· A pattern of complaints involving items of construction that are excluded from coverage by the 10-year protection plan, or

· A pattern of complaints involving areas of construction that would be seen during the course of normal business. 

Reference:  See “Note” under “Construction Exhibits and Inspections” in Section 10.08 of the Lender’s Handbook


	Claim Processing Problems and Unfair Practices  
	For complaints alleging unfair claim practices or other significant claim processing problems involving 10-year protection plans, VA offices will forward the following to Central Office (262):

· Copy of the homeowner's complaint letter,

· Report which includes the office’s recommendations and its complaint-related experience with both the builder and the        10-year plan provider, and

· The loan file.


5.06  Complaints Involving HUD/FHAxe "HUD/FHA, VA-HUD Co-operation"
	HUD/FHAxe "HUD/FHA, VA-HUD Co-operation" Inspection for VA Loan  
	If HUD/FHAxe "HUD/FHA, VA-HUD Co-operation" made the final inspection of a home that is the security for a VA-guaranteed loan, VA will:

· Forward any construction complaint to HUD/FHAxe "HUD/FHA, VA-HUD Co-operation", and

· Send a copy of the referral letter to the homeowner.


	VA Inspection for HUD/FHAxe "HUD/FHA, VA-HUD Co-operation" Loan   
	If VA made the final inspection of a home that is the security for a HUD/FHAxe "HUD/FHA, VA-HUD Co-operation"-insured loan, VA will:

· Assume primary responsibility for processing any construction complaint referred by HUD/FHAxe "HUD/FHA, VA-HUD Co-operation".

Note:  This will be true whether or not the homeowner is a veteran.

· Refer details regarding the case to HUD if the builder fails to correct a complaint item that VA determines to be justified.

Note:  VA will not administer any sanction against the builder in this situation, but should reciprocate if action is taken by HUD/FHA.


5.07  Administering Builder Sanctionsxe "Construction Complaints, builder sanction"
	When to Sanction
	See Step 7a in Section 5.03.




	Builder Operates In Another VA Jurisdiction
	Upon issuance of Limited Denial of Participation (LDP) to a builder, the Regional Loan Center (RLC) issuing the LDP shall notify, via e-mail, all other RLCs per 38 CFR 44.705c.


Continued on next page

5.07  Administering Builder Sanctionsxe "Construction Complaints, builder sanction", Continued

	Sanction Letter


	VA’s sanction letter (prepared in TAS) informing the builder of a limited denial of participation will be sent by certified mail, return receipt requested, and advise the builder:

· That the sanction is effective as of the date of the notice; 

· Of the reasons for the sanction in terms sufficient to put the builder on notice of the conduct or transaction(s) upon which it is based; 

· Of the cause(s) relied upon under Sec. 38 CFR 44.705 for imposing the sanction; 

· Of the right to request in writing, within 30 days of receipt of the notice, a conference on the sanction, and the right to have such conference held within 10 business days of receipt of the request.  VA will make an exception if the request is filed reasonably soon after the 10 day period and is accompanied by a reasonable explanation for the delay. 

· Of the potential effect of the sanction and the impact on the builder’s participation in the VA Home Loan Guaranty Program and the geographical area affected by the action, and that HUD/FHA and Rural Housing Service will be notified accordingly.




Continued on next page

5.07  Administering Builder Sanctionsxe "Construction Complaints, builder sanction", Continued

	Sanction Letter

(Cont.)


	· That the suspension is effective as to agents, representatives, and correspondents when acting for or on behalf of the builder.

Note:  The specific language should read,  “In accordance with 38 CFR 44.710 (c), this LDP applies to all entities to which you are affiliated.  ‘Affiliates’ is defined at 38 CFR 44.105 as follows: ‘Affiliate - Persons are affiliates of each other if, directly or indirectly, either one controls or has the power to control the other, or a third person controls or has the power to control both.  Indicia of control include, but are not limited to: interlocking management or ownership, identity of interest among family members, shared facilities and equipment, common use of employees, or a business entity organized following the suspension or debarment of a person which has the same or similar management, ownership, or principal employees as the suspended, debarred, ineligible, or voluntarily excluded person.”

· That the suspension will remain in effect until the items that VA determined to be the builder’s responsibility have been corrected.

If appropriate, exclude from the suspension (and require a special VA inspection of) properties with a pending VA loan closing that were appraised for VA purposes (prior) to the suspension but not inspected by VA or HUD/FHA during construction.


Continued on next page

5.07  Administering Builder Sanctionsxe "Construction Complaints, builder sanction", Continued

	Notification of Action
	After 30 days, if no conference has been requested, the official imposing the limited denial of participation will notify VA Central Office (262) of the action taken and of the fact that no conference has been requested. Copies of the sanction letter must be sent to HUD/FHAxe "HUD/FHA, VA-HUD Co-operation" and Rural Housingxe "Rural Housing, VA-Rural Housing Co-operation" Service. If a conference is requested within the 30-day period, VA Central Office need not be notified unless a decision to affirm all or a portion of the remaining period of exclusion is issued. 


5.08  HUD/FHAxe "HUD/FHA, VA-HUD Co-operation" and Rural Housingxe "Rural Housing, VA-Rural Housing Co-operation" Service Sanctions
	HUD/FHAxe "HUD/FHA, VA-HUD Co-operation" Sanctions
	VA offices will reciprocate with HUD/FHAxe "HUD/FHA, VA-HUD Co-operation" suspensions that are based on a reason that would cause VA to take such action if a veteran were involved.  For instance:

· Uncorrected construction deficiencies, and

· Unfair marketing practices, including discrimination in the sale of residential property.

VA’s reciprocal, formal suspension will be without regard to whether the parties are active in the VA Loan Guaranty program.

Rare cases in which it is not considered in the best interests of veterans or VA to suspend on the basis of HUD/FHAxe "HUD/FHA, VA-HUD Co-operation"'s action will be referred to Central Office (262) with a statement as to why VA suspension should not be imposed. 


	Rural Housingxe "Rural Housing, VA-Rural Housing Co-operation" Service Sanctions
	VA offices will not automatically suspend a builder sanctioned by the Rural Housing Service.  Instead, the VA office will closely monitor any VA-related work by the sanctioned builder.


5.09  Existing (Previously Occupied) Construction Complaintsxe "Construction Complaints, existing construction-no VA assistance"
	VA Processing 
	If the property was appraised as “existing construction”, VA will consider whether the complaint items:

1.  Existed prior to the VA appraisal and cause the property to not meet VA minimum property requirements, and 2.  Should have been seen by the fee appraiser.




Remind them of the following statement printed in bold print on the Notice of Value (NOV):  “The VA appraisal was made to determine the reasonable value of the property for loan purposes.  It must not be considered a building inspection.  Neither VA nor the lender can guarantee that the home will be satisfactory to you in all respects or that all equipment will operate properly.  A thorough inspection of the property by you or a reputable inspection firm may help minimize any problems that could arise after loan closing.  In an existing home, particular attention should be given to plumbing, heating, electrical and roofing components.”

	· 
	


Continued on next page

5.09 Existing (Previously Occupied) Construction Complaintsxe "Construction Complaints, existing construction-no VA assistance", Continued

VA Processing (continued)

	IF Only the first of the above 2 conditions exist
	· Prepare a Construction Complaint Record in TAS, and

· Send Loan Managementxe "Loan Management/C&V co-operation": 

· the loan file,

· a copy of all documentation regarding the complaint and VA’s investigation of the fee appraiser’s performance in the case, and

· a list of repairs necessary to make the property meet VA Minimum Property Requirements (MPRs).  That list will be compiled from the best information available at the time   (e.g., letter of complaint).

· After Loan Management has completed its review, notify the veteran in writing of the results of VA’s review of the complaint.

Note:   If Loan Management’s review indicates that assistance to the veteran may be warranted, a field review may be needed to verify the condition of the property and /or establish a repair cost estimate.




Continued on next page

5.09 Existing (Previously Occupied) Construction Complaintsxe "Construction Complaints, existing construction-no VA assistance", Continued

VA Processing (continued)

	IF Both of the above two conditions exist
	THEN VA will:

· Take appropriate administrative action against the fee appraiser (see Section 6.08), and

· Prepare a Construction Complaint Record in TAS, and

· Send Loan Managementxe "Loan Management/C&V co-operation": 

· the loan file, and

· a copy of all documentation regarding the complaint and VA’s investigation of the fee appraiser’s performance in the case, and

· a list of repairs necessary to make the property meet VA MPRs.  That list will be compiled from the best information available at the time   (e.g., letter of complaint).

· After Loan Management has completed its review, notify the veteran in writing of the results of VA’s review of the complaint.

Note:  If Loan Managementxe "Loan Management/C&V co-operation"’s review indicates that assistance to the veteran may be warranted, there may need to be a field review (by VA staff or fee personnel) to verify the condition of the property and/or establish a repair cost estimate.


5.10  VA Assistance With Structural Defectsxe "Construction Complaints, assistance with structural defects"
	Nature of Assistance
	38 U.S.C. 3727 allows VA to assist borrowers, under certain circumstances, in having structural defects corrected.

Note:  38 CFR 36.4356(a) excludes condominium units from such assistance.


	Requirements for Assistance
	All of the following requirements for assistance must be met:

· The property was inspected during construction by a VA or HUD/FHAxe "HUD/FHA, VA-HUD Co-operation" fee compliance inspector on VA or HUD/FHA’s behalf,

· The applicant is a veteran-borrower on an outstanding VA-guaranteed loan (or any borrower who assumed the original VA loan, if assisting that borrower would be in the Government’s best interest),

· The dwelling has a structural defect, not the result of fire, earthquake, flood, wind or neglect, which seriously affects the livability of the dwelling,

Note:  Historically, VA has considered this to mean that the property must be virtually uninhabitable due to the defects.

· The applicant and VA have been unable to obtain the builder’s cooperation in correcting the complaint items, and

· The application for VA assistance is filed not later than 4 years from the date of the original VA loan.

Applications for assistance in correcting structural defects must:

· Be in writing over the applicant’s signature, and

· Indicate that the above requirements for assistance are met. 


	Processing Applications for Assistance
	VA offices will forward to Central Office (262):

· The application,

· A summary of the office’s review of the case, particularly in light of the details in 38 CFR 36.4364, and

· The loan folder, if available.

Note:  Central Office’s decision will be final and not subject to judicial or other review.
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