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Chapter 7.  Referrals to the Rating Activity

1.  Determining the Next Action for a Claim

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on determining where to refer a claim for appropriate action, including

· determining if there is a legal bar to entitlement. 


	Change Date
	September 30, 2010


	a.  Determining If There Is a Legal Bar to Entitlement
	Upon receipt of a claim, review all evidence to determine if

· there is a statutory or regulatory bar to entitlement, or

· the claim should be referred for a rating decision.

Use the table below to determine the appropriate action depending upon whether or not there is a legal bar to entitlement.  


	If there …
	Then …

	is a legal bar to entitlement, such as

· lack of qualifying service

· character of discharge, or 

· date of marriage (in claims from a surviving spouse)
	deny the claim without referral to the rating activity. 

Note:  If a formal administrative decision is required, it must be completed prior to the denial.

Reference:  For more information on administrative decisions, see M21-1MR, Part III, Subpart v, 1.A.1. 

	is no legal bar to entitlement
	refer the claim to the 

· Pre-Determination team, or

· rating activity, if the claim is ready to rate, or a partial grant may be awarded.

Note:  Initiate all required development prior to sending a claim to the rating activity.


2.  Denying a Claim Without a Rating Decision

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on instances in which a Veterans Service Representative (VSR) may deny a claim without a rating decision, including

· requirement to receive and review all required evidence before denying a claim

· situations in which a VSR may deny a claim

· requests for service treatment records in death claims

· guideline for review of denials

· denying service connection while awarding pension, and

· referral to the appeals team when a notice of disagreement (NOD) is filed. 


	Change Date
	September 30, 2010


	a.  Requirement to Receive and Review All Required Evidence Before Denying a Claim 
	Unless there is a statutory bar, a VSR must not deny any claim until 

· all evidence otherwise required for a rating decision has been received and reviewed, or

· all reasonable efforts to obtain the evidence have been exhausted, and, for evidence from Federal sources, it has been determined that either

· the record does not exist, or 

· further efforts to obtain the record would be fruitless.

Note:  A formal claim requires a formal decision and notification.  However, VA’s review for inferred issues on its own initiative does not necessarily require a formal decision and notification if the inference would result in a denial.  See M21-1MR, Part VII, 2.B.7.b, regarding the rating activity determination that consideration of service-connection for cause of death is not warranted.  VA has an obligation to assist with development of a claim and render a formal decision.  However, an inferred issue is not a claim.

VA should not initiate development of an inferred issue unless the evidence indicates VA may be able to grant the benefit.  Consider soliciting a claim in such instances.  It is not VA’s policy to raise an issue for the purpose of denying the benefit.

Reference:  For more information on the Department of Veterans Affairs’ (VA) duty to assist, see M21-1MR, Part I, 1.A.  


Continued on next page

2.  Denying a Claim Without a Rating Decision, Continued

	b.  Situations in Which a VSR May Deny a Claim
	A VSR may deny a claim for service-connected (SC) disability or death benefits without a rating decision if any of the following conditions exist:

· there is a legal bar to entitlement

· the claimant does not respond within 30 days to a request for evidence needed to determine whether or not there is a legal bar to payment, such as in cases involving continuous cohabitation

· a previously decided claim requires new and material evidence to reopen it, but

· no evidence pertaining to the claimed issue has been received, or

· the only evidence submitted is clearly duplicate of evidence already of record and considered in a previous decision, or

· in death cases, the claim is one in which 

· service connection was not specifically claimed, and

· there is no reasonable probability that the cause or contributory cause of death was related to service (for example, but not limited to death due to accident or natural disaster, homicide, or execution for a crime).

Important:  If any evidence is received that may be material to the claim, the rating activity must review the evidence before a decision may be made.

Note:  Normally, VA must fulfill duty-to-assist requirements and make a formal rating decision to resolve claims pertaining to service-connected issues.  However, the issue of service-connection does not come under consideration until such issues as a bar to benefits or evidence of basic eligibility are resolved.  VA should not continue assistance with a claim if there is no reasonable possibility that assistance would substantiate the claim.  See 38 CFR 3.159(d). 

References:  

· For more information on claims involving death after service, see M21-1MR Part III, Subpart ii, 7.5.c.

· For examples of reasonable probability of service-connection for a Veteran’s death, see M21-1MR, Part IV, Subpart iii, 2.1.c.


Continued on next page

2.  Denying a Claim Without a Rating Decision, Continued

	c.  Requests for Service Treatment Records in Death Claims
	If complete service treatment records are not part of the claims folder, and service connection for the cause of death cannot be granted or denied based on available evidence, then request service treatment records when there is a 

· specific claim of service connection for the cause of death, or

· a reasonable probability that death is related to service.   


	d.  Guideline for Review of Denials
	An authorizer must review each case carefully to verify that authorization denial is in accordance with the provisions of M21-1MR, Part III, Subpart ii, 7. 


	e.  Denying Service Connection While Awarding Pension 
	If the denial of service connection is simultaneous with the award of pension, the award print-out must include an entry stating, “SC death benefits denied – M21-1MR, Part III, Subpart ii, 7. 2.” 

Reference:  For more information on disallowances not processed through Benefits Delivery Network (BDN), see M21-1MR, Part III, Subpart v, 2.A.3. 


	f.  Referral to the Appeals Team When an NOD Is Filed
	If the claimant files a notice of disagreement (NOD) after being notified of the decision, refer the case to the Appeals team.  


3.  Responsibilities of the Rating Activity

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains general information on the rating activity, including

· authority of the rating activity, and 

· specific decision-making responsibilities of the rating activity.   


	Change Date
	September 30, 2010


	a.  Authority of Rating Activity
	As rating agencies of original jurisdiction, rating activities are vested with the authority to make decisions and take other actions on claims for 

· disability compensation and pension

· Dependency and Indemnity Compensation (DIC)

· burial benefits when service connection is at issue

· accrued benefits, and

· other benefits requiring rating decisions under VA laws and regulations.


	b.  Specific Decision-Making Responsibilities of the Rating Activity
	The rating activity is responsible for decisions on the following major issues relating to entitlement:

· service connection of diseases and injuries

· evaluation of disabilities

· relationship of service-connected diseases or injuries to causes of death, including suicide

· competency or incompetency

· whether or not a Veteran was insane at the time of the commission of offenses resulting in an other-than-honorable, undesirable, bad conduct or dishonorable discharge

· whether a potential beneficiary was insane at the time of a murder, in cases involving a homicide, and 

· permanent incapacity of a child for self-support.


Continued on next page

3.  Responsibilities of the Rating Activity, Continued

	b.  Specific Decision-Making Responsibilities of the Rating Activity (continued)
	· incurrence of additional disability or death under 38 U.S.C. § 1151 due to 

· hospital, medical or surgical treatment, or

· vocational rehabilitation or examination 

· if required by the need for retroactive determination for a period prior to July 1, 1973, whether or not a disability incurred or aggravated in peacetime was a direct result of the Veteran being engaged in 

· armed conflict, or

· extra hazardous service

· if the Veteran served fewer than 90 days, whether release was due to a service-connected disability or if, at the time of discharge, the Veteran had a service-connected disability which would have justified discharge for disability under 38 CFR § 3.3 

· permanent and total disability in claims for pension, as well as entitlement to Housebound or Aid and Attendance (A&A) benefits under 38 CFR § 3.3 and 38 CFR § 3.351 

· entitlement to allowance for 

· A&A if claimed by surviving spouse or surviving parent, and 

· Housebound for surviving spouses in receipt of DIC or death pension in accordance with M21-1MR, Part IV, Subpart iii, 2.2.

Reference:  For information on

· a Veteran being insane at the time of commission of an offense, see 

· M21-1MR, Part III, Subpart v, 1.E.20.a, and 

· M21-1MR, Part IX, Subpart ii, 2.6, and

· the authorization activity’s ability to grant A&A based solely on being a patient in a nursing home, see M21-1MR, Part V, Subpart iii, 2.B.4.a.


4.  Special Purpose Rating Determinations in Death Claims

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on the various special purpose determinations that are made by the rating activity, including

· special purpose determinations that do not require a death claim, and

· special purpose determinations in which a death claim is required.


	Change Date
	September 30, 2010


	a.  Special Purpose Determinations That Do Not Require a Death Claim
	The table below contains special purpose determinations which may be made whether or not a VA Form 21-534, Application for Dependency and Indemnity Compensation or Death Pension by a Surviving Spouse or Child, or VA Form 21-535, Application for Dependency and Indemnity Compensation by Parent(s), has been received.  


	Special Purpose Determination 
	Reference

	Burial Allowance
	See M21-1MR, Part VII, 2.A.

	Accrued Benefits
	See M21-1MR, Part VIII, 3.1.

	Death Gratuity
	See M21-1MR, Part III, Subpart vi.7.6.

	Dependents’ Educational Assistance
	See M21-1MR, Part IX, Subpart ii, 2.1. 

	Discharge of Liability for Education Loan Under 38 U.S.C. § 3698
	See M21-1MR, Part IX, Subpart ii, 2.8. 

	Loan Guaranty
	See M21-1MR, Part IX, Subpart i, 5.

	Service Academy Appointments 
	See M21-1MR, Part III, Subpart vi.7.5.

	Special Allowance Under 38 U.S.C. § 1312(a) 
	See M21-1MR, Part IX, Subpart ii, 1.B.5.


Continued on next page

4.  Special Purpose Rating Determinations in Death Claims, Continued

	a.  Special Purpose Determinations That Do Not Require a Death Claim (continued)


	Special Purpose Determination 
	Reference

	Testamentary Capacity for Insurance Purposes
	See M21-1MR, Part III, Subpart vi, 8.6.j.

	Special Allowance–Public Law (PL) 97-377, Section 156 (REPS) 
	See M21-1MR, Part IX, Subpart i, 6.A.


	b.  Special Purpose Determinations in Which a Death Claim Is Required
	The table below contains special purpose determinations in which a claim for DIC is required before the special purpose determination may be made.

Note:  If a claim for DIC has not been filed

· inform the requestor that VA is without authority to make a determination unless a claim is filed, and

· furnish the requestor with a VA Form 21-534, or VA Form 21-535, as appropriate.


	Special Purpose Determination 
	Reference

	Housing Preference
	See M21-1MR, Part III, Subpart vi, 7.4.

	State Bonus and Tax Exemption
	See M21-1MR, Part III, Subpart iii, 4.5. 

	Retired Serviceperson’s Family Protection Plan
	See M21-1MR, Part III, Subpart v, 4.F.28.

	Survivor Benefit Plan
	See M21-1MR, Part IV, Subpart iii, 3.I.


5.  Referring Claims Involving Death After Service 

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on claims that involve death after service, including

· the general responsibilities of a Veterans Service Representative (VSR)

· the general policy regarding the referral of death claims to the rating activity

· specific situations in which death claims should be referred to the rating activity, and

· award of death pension prior to rating decision regarding service-connected death. 


	Change Date
	September 30, 2010


	a.  General Responsibilities of a Veterans Service Representative 
	A VSR must review the evidence of record to determine if a death claim 

· should be submitted to the rating activity, or 

· can be decided without a rating decision.


	b.  General Policy Regarding Referral of Death Claims to Rating Activity
	Refer each death claim to the rating activity if death occurred within five years of separation from military service unless the death was due to 

· homicide

· execution for a crime, or

· accident or disaster.


Continued on next page

5.  Referring Claims Involving Death After Service, Continued

	c.  Specific Situations in Which Death Claims Should Be Referred to the Rating Activity 
	An issue is sometimes derived from the consideration or outcome of related facts.  Sometimes, a review of the record raises the reasonable probability that death may be service connected.  If one or more of the following situations arise, forward the death claim to the rating activity for consideration of service-connection:

· the claimant has specifically raised the issue of service connection for the cause of death on the application or otherwise, including DIC under 38 U.S.C. § 1151.  See exception listed below.

· a rating decision was made during the Veteran’s lifetime granting service connection for one or more of the following 

· cardiovascular condition

· genito-urinary condition

· any other chronic disease listed under 38 CFR § 3.309
· condition affecting any vital organ

· the Veteran had at least one service connected (SC) disability independently evaluated at 50 percent or more disabling

· the Veteran had one or more service-connected conditions with a combined 100 percent evaluation or individual unemployability

· a VSR determines that there is reasonable probability that the death may be related to service, whether from 

· disease

· injury, or

· self-infliction

· the claimant has filed for death pension and the Veteran met the wartime service requirement but did not meet the 90-day length of service requirement, unless one of the following situations exists: 

· there is no indication or claim that the discharge from service was for an SC disability

· discharge was for other than a disability

· service records show no disability, and/or

· the Veteran, at the time of death, was receiving or entitled to receive compensation for a SC disability based on service during a period of war

· a claim for accrued benefits.  For more information on when to send an accrued claim to the Rating activity, see M21-1MR, Part VIII, 3.1, or

· service-connected burial benefits.  For more information, see M21-1MR, Part VII, 2.A.2.




Continued on next page

5.  Referring Claims Involving Death After Service, Continued

	c.  Specific Situations in Which Death Claims Should Be Referred to the Rating Activity (continued)
	Exception:  If a claim for service connection for cause of death is filed by a parent or parents and the income is excessive for the receipt of DIC, 

· deny the claim because of excessive income, and 

· notify the claimant that no other aspect of the claim has been considered.

Reference:  For information on the rating activity responsibility for reviewing potential service connection for cause of death, see M21-1MR, Part VII, 2.B.7.b.

Note:  If the rating activity determines the facts do not warrant a formal determination of service connection, the claim may be annotated that there is no evidence of service-connected death, then returned to the authorization activity for resolution of the formally claimed issues.


	d.  Award of Death Pension Prior to Rating Decision Regarding Service Connected Death
	Award death pension benefits, provided that pension entitlement is established, prior to referring the claim to the rating activity, if a rating decision as to service connection for the cause of death may be delayed for development.

Annotate the award with “Decision on SC deferred.”  Continue end product (EP) control.

If, after evidence is received, the claim is denied, the authorizer must enter the notation, “Cause of death not due to service, M21-1MR, Part III, Subpart ii, 7.5,” on the last award print-out in the file, followed by the 

· authorizer’s initials, and 

· date when notification was released to the claimant. 
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