1-


Custom Federal Regulations Service™
This is supplemental material 

for Book G of your set of

Federal Regulations

Title 38, Part 21

Vocational Rehabilitation and Education
Veterans Benefits Administration

Supplement No. 72

Covering period of Federal Register issues 

through April 4, 2007

Copyright © 2007 Jonathan Publishing

Need Assistance?

Questions concerning missing supplements, need for additional books, and other distribution list issues for this loose-leaf service should be directed to:

Department of Veterans Affairs

Veterans Benefits Administration

Administration

Mail Code:  20M33

810 Vermont Avenue, N.W.

Washington  DC  20420

Telephone:  202/273-7588

Fax:  202/275-5947

E-mail:  coarms@vba.va.gov

Questions concerning the filing instructions for this loose-leaf service, 

or the reporting of substantive errors in the text, 

may be directed to:

Jonathan Publishing

855 Yorks Crossing

Driftwood  TX  78619

Telephone:  512/858-1225

Fax:  512/858-1230

E-mail:  jonpub@austin.rr.com

Copyright © 2007 Jonathan Publishing

GENERAL INSTRUCTIONS

Custom Federal Regulations Service™
Supplemental Materials for Book G
Code of Federal Regulations

Title 38, Part 21

Vocational Rehabilitation and Education

Veterans Benefits Administration

Supplement No. 72

5 April 2007

Covering the period of Federal Register issues

through April 4, 2007


When Book G was originally prepared, it was current through final regulations published in the Federal Register of 25 February 1992.  These supple​mental materials are designed to keep your regulations up to date.  You should file the attached pages immediately, and record the fact that you did so on the Supplement Filing Record which is at page G-8 of Book G, Vocational Rehabilitation and Education.  



To ensure accuracy and timeliness of your materials, 



it is important that you follow these simple procedures:

1. Always file your supplemental materials immediately upon receipt. 


2. Before filing, always check the Supplement Filing Record (page G-8) to be sure that all prior supplements have been filed.  If you are missing any supple​ments, contact the Veterans Benefits Administration at the address listed on page G-2.


3. After filing, enter the relevant information on the Supplement Filing Record sheet (page G-8)—the date filed, name/initials of filer, and date through which the Federal Register is covered.


4. If as a result of a failure to file, or an undelivered supplement, you have more than one supplement to file at a time, be certain to file them in chronological order, lower number first.   


5. Always retain the filing instructions (simply insert them at the back of the book) as a backup record of filing and for reference in case of a filing error.


6. Be certain that you permanently discard any pages indicated for removal in the filing instructions in order to avoid confusion later.


To execute the filing instructions, simply remove and throw away  the pages listed under Remove These Old Pages, and replace them in each case with the corres​pond​ing pages from this supplement listed under Add These New Pages.  Occasionally new pages will be added without removal of any old material (reflecting new regulations), and occasionally old pages will be removed with​out addition of any new material (reflecting rescinded regulations)—in these cases the word None will appear in the appropriate column.  

FILING INSTRUCTIONS

Book G, Supplement No. 72

April 5, 2007



Remove these
Add these
Section(s)

 
old pages
new pages
Affected
Do not file this supplement until you confirm that all prior supplements have been filed


21.1-1 to 21.1-6
21.1-1 to 21.1-6
Index to Part 21


21.50-1 to 21.52-1
21.50-1 to 21.52-3
§§21.50–52


21.8010-1 to 21.8010-2
21.8010-1 to 21.8010-2
§21.8010


21.8030-1 to 21.8032-1
21.8030-1 to 21.8032-1
§21.8032

Be sure to complete the 

Supplement Filing Record (page G-8) 

when you have finished filing this material.

HIGHLIGHTS

Book G, Supplement No. 72

April 5, 2007


Supplement Highlights references: Where substantive changes are made in the text of regulations, the paragraphs of Highlights sections are cited at the end of the relevant section of text. Thus, if you are reading §3.263, you will see a note at the end of that section which reads: “Supplement Highlights references—6(2).” This means that paragraph 2 of the Highlights section in Supplement No. 6 contains information about the changes made in §3.263. By keeping and filing the Highlights sections, you will have a reference source explaining all substantive changes in the text of the regulations.


Supplement frequency: This Book G (Rehabilitation and Education) was originally supplemented six times a year, in February, April, June, August, October, and December. Beginning 1 August 1995, supplements will be issued every month during which a final rule addition or modification is made to the parts of Title 38 covered by this book. Supplements will be numbered consecutively as issued.

Modifications in this supplement include the following:


1. On 26 March 2007, the VA published a final rule, effective 25 April 2007, to adopt as final a proposed rule concerning initial evaluations of individuals who apply for vocational rehabilitation and employment benefits; the amendment is intended to reflect changes in law regarding initial evaluations, reflect VA’s interpretation of applicable law and its determinations of procedures appropriate for use in the initial evaluation, and improve readability. Changes:



( Revised §§21.50–21.52; and



( In §21.8032, revised paragraph (a).

-

Subpart A—Vocational Rehabilitation 

Under 38 U.S.C. Chapter 31

Authority: 38 U.S.C. 501(a), ch. 31, and as noted in specific sections.

Source: 49 FR 40814, Oct. 18, 1984, unless otherwise noted.
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Vocational Rehabilitation Overview 

§21.1  Training and rehabilitation for veterans with service-connected disabilities.


(a) Purposes. The purposes of this program are to provide to eligible veterans with compensable service-connected disabilities all services and assistance necessary to enable them to achieve maximum independence in daily living and, to the maximum extent feasible, to become employable and to obtain and maintain suitable employment.  (Authority: 38 U.S.C. 3100)


(b) Basic requirements. Before a service-disabled veteran may receive training and rehabilitation services under Chapter 31, Title 38, United States Code, three basic requirements must be met:



(1) The Department of Veterans Affairs must first find that the veteran has basic entitlement to services as prescribed by §21.40.  (Authority: 38 U.S.C. 3102)



(2) The services necessary for training and rehabilitation must be identified by the Department of Veterans Affairs and the veteran.  (Authority: 38 U.S.C. 3106)



(3) An individual written plan must be developed by the Department of Veterans Affairs and the veteran describing the goals of the program and the means through which these goals will be achieved.  (Authority: 38 U.S.C. 3107)


[49 FR 40814, Oct. 18, 1984; 50 FR 9622, Mar. 11, 1985]

Next Section is §21.21

Initial and Extended Evaluation

§21.50  Initial evaluation.

(a) Entitlement to an initial evaluation. VA will provide an initial evaluation to an individual who:

(1) Applies for benefits under 38 U.S.C. chapter 31; and

(2) Meets the service-connected disability requirements of §21.40.  (Authority: 38 U.S.C. 3101(9), 3106)

(b) Determinations to be made by VA during the initial evaluation. A counseling psychologist (CP) or vocational rehabilitation counselor (VRC) will determine:

(1) Whether the individual has an employment handicap as determined in accordance with this section and §21.51;

(2) Whether an individual with an employment handicap has a serious employment handicap as determined in accordance with this section and §21.52; and

(3) Whether the achievement of a vocational goal is currently reasonably feasible as described in §21.53.  (Authority: 38 U.S.C. 3102, 3103)

(c) Factors for assessment as part of the initial evaluation. In making the determinations under paragraph (b) of this section, the following factors will be developed and assessed:

(1) The handicapping effects of the individual’s service-connected and nonservice-connected disability(ies) on employability and on independence in daily living;

(2) The individual’s physical and mental capabilities that may affect employability and ability to function independently in daily living activities in family and community;

(3) The impact of the individual’s identified vocational impairments on the individual’s ability to prepare for, obtain, and keep suitable employment;

(4) The individual’s abilities, aptitudes, and interests;

(5) The individual’s personal history and current circumstances (including educational and training achievements, employment record, developmental and related vocationally significant factors, and family and community adjustment); and

(6) Other factors that may affect the individual’s employability.  (Authority: 38 U.S.C. 3106(a))

(d) Need for cooperation in evaluation. The individual’s cooperation is essential during the initial evaluation. If the individual does not cooperate, the CP or VRC will make reasonable efforts to secure the individual’s cooperation. If, despite those efforts, the individual fails to cooperate, VA will discontinue the initial evaluation. A redetermination of entitlement as described in §21.58 will be made in the case of an individual whose program has been discontinued due to failure to cooperate.  (Authority: 38 U.S.C. 3111)


[49 FR 40814, Oct. 18, 1984, as amended at 53 FR 50956, Dec. 19, 1988; 56 FR 15836, April 18, 1991; 62 FR 17707, Apr. 11, 1997; 66 FR 44053, Aug. 22, 2001; 71 FR 28586, May 17, 2006; 72 FR 14042, Mar. 26, 2007]


Supplement Highlights references:  30(2), 72(1).

§21.51  Determining employment handicap.

For the purposes of §21.50, an employment handicap will be found to exist only if a CP or VRC determines that the individual meets each of the following conditions:

(a) Vocational impairment. The individual has a vocational impairment; that is, an impairment of the ability to prepare for, obtain, or keep employment in an occupation consistent with his or her abilities, aptitudes, and interests.

(b) Effects of impairment not overcome. The individual has not overcome the effects of the individual’s impairment of employability through employment in, or qualifying for employment in, an occupation consistent with his or her abilities, aptitudes, and interests. This situation includes an individual who qualifies for a suitable job, but who does not obtain or keep the job for reasons beyond his or her control.  (Authority: 38 U.S.C. 3102)

(c) Contribution of the service-connected disability(ies) to the individual’s overall vocational impairment. 

(1) Except as provided in paragraph (c)(3) of this section, the service-connected disability(ies) must contribute in substantial part to the individual’s overall vocational impairment. This means that the disability(ies) must have an identifiable, measurable, or observable causative effect on the overall vocational impairment, but need not be the sole or primary cause of the employment handicap.

(2) When determining the individual’s overall vocational impairment, the CP or VRC will consider the factors identified in §21.50(c).

(3) For determinations made on applications for vocational rehabilitation filed on or after March 30, 1995, but before October 9, 1996, the individual’s service-connected disability(ies) need not contribute to the individual’s overall vocational impairment.  (Authority: 38 U.S.C. 3101, 3102)


[49 FR 40814, Oct. 18, 1984; 50 FR 9622, Mar. 11, 1985, as amended at 54 FR 21216, May 17, 1989; 66 FR 44053, Aug. 22, 2001; 72 FR 14042, Mar. 26, 2007]
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§21.52  Determining serious employment handicap.

(a) Requirements for determining serious employment handicap. For each individual who is found to have an employment handicap, a CP or VRC must make a separate determination of whether the individual has a serious employment handicap. For the purposes of an initial evaluation under §21.50, a serious employment handicap will be found to exist only if a CP or VRC determines that the individual meets each of the following conditions:

(1) Significant vocational impairment. The individual has a significant vocational impairment; that is, a significant impairment of the ability to prepare for, obtain, or keep employment in an occupation consistent with his or her abilities, aptitudes, and interests, considering the factors described in §21.50 and paragraph (b) of this section.

(2) Effects of significant impairment not overcome. The individual has not overcome the effects of the significant vocational impairment through employment in, or qualifying for employment in, an occupation consistent with his or her abilities, aptitudes, and interests. This includes an individual who qualifies for a suitable job, but who does not obtain or keep the job for reasons beyond his or her control.  (Authority: 38 U.S.C. 3102)

(3) Contribution of the service-connected disability(ies) to the individual’s overall significant vocational impairment. 

(i) Except as provided in paragraph (a)(3)(ii) of this section, the service-connected disability(ies) must contribute in substantial part to the individual’s overall significant vocational impairment. This means that the disability(ies) must have an identifiable, measurable, or observable causative effect on the overall significant vocational impairment, but need not be the sole or primary cause of the serious employment handicap.  (Authority: 38 U.S.C. 3101)

(ii) For determinations made on applications for vocational rehabilitation filed on or after March 30, 1995, but before October 9, 1996, the individual’s service-connected disability(ies) need not contribute to the individual’s overall significant vocational impairment.

(b) Factors for assessment during the initial evaluation, when determining whether a significant vocational impairment exists. The combination of all restrictions and their effects on the individual define the extent of the vocational impairment and its significance. When determining whether the individual has a significant vocational impairment, VA will develop and assess the following factors and their effects:

(1) Number of disabling conditions;

(2) Severity of disabling condition(s);

(3) Existence of neuropsychiatric condition(s);

(4) Adequacy of education or training for suitable employment;

(5) Number, length, and frequency of periods of unemployment or underemployment;

(6) A pattern of reliance on government support programs, such as welfare, service-connected disability compensation, nonservice-connected disability pension, worker’s compensation, or Social Security disability;

(7) Extent and complexity of services and assistance the individual needs to achieve rehabilitation;

(8) Negative attitudes toward individuals with disabilities and other evidence of restrictions on suitable employment, such as labor market conditions; discrimination based on age, race, gender, disability or other factors; alcoholism or other substance abuse; and

(9) Other factors that relate to preparing for, obtaining, or keeping employment consistent with the individual’s abilities, aptitudes, and interests.  (Authority: 38 U.S.C. 3102, 3106)


[49 FR 40814, Oct. 18, 1984, as amended at 54 FR 37332, Sept. 8, 1989; 66 FR 44053, Aug. 22, 2001; 72 FR 14043, Mar. 26, 2007] 
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Reserved

Subpart M— Vocational Training and Rehabilitation for Certain Children of Vietnam Veterans(Spina Bifida and Covered Birth Defects

Authority: 38 U.S.C. 101, 501, 512, 1151 note, ch. 18, 5112, and as noted in specific sections.

Source: 67 FR 72565, Dec. 6, 2002, unless otherwise noted.
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Evaluation

§21.8030  Requirement for evaluation of child.

(a) Children to be evaluated. The VR&E Division will evaluate each child who:

(1) Applies for a vocational training program; and

(2) Has been determined to be an eligible child as defined in §21.8010.  (Authority: 38 U.S.C. 1804(a), 1814)

(b) Purpose of evaluation. The evaluation has two purposes:

(1) To ascertain whether achievement of a vocational goal by the child is reasonably feasible; and

(2) If a vocational goal is reasonably feasible, to develop an individualized plan of integrated training, services, and assistance that the child needs to prepare for and participate in vocational training or employment.  (Authority: 38 U.S.C. 1804, 1814)

Next Section is §21.8032

§21.8032  Evaluations.

(a) Scope and nature of evaluation. The scope and nature of the evaluation under this program will be comparable to an evaluation of the reasonable feasibility of achieving a vocational goal for a veteran under 38 U.S.C. chapter 31 and §§21.50(b)(3) and 21.53(b) and (d).  (Authority: 38 U.S.C. 1804(a), 1814)

(b) Specific services to determine the reasonable feasibility of achieving a vocational goal. As a part of the evaluation of reasonable feasibility of achieving a vocational goal, VA may provide the following specific services, as appropriate:

(1) Assessment of feasibility by a CP or VRC;

(2) Review of feasibility assessment and of need for special services by the Vocational Rehabilitation Panel;

(3) Provision of medical, testing, and other diagnostic services to ascertain the child’s capacity for training and employment; and

(4) Evaluation of employability by professional staff of an educational or rehabilitation facility, for a period not to exceed 30 days.  (Authority: 38 U.S.C. 1804(a), 1814)

(c) Responsibility for evaluation. A CP or VRC will make all determinations as to the reasonable feasibility of achieving a vocational goal.  (Authority: 38 U.S.C. 1804(a), (b), 1814)

[67 FR 72565, Dec. 6, 2002, as amended at 72 FR 14043, Mar. 26, 2007]
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