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CHAPTER 20. DETERMINATIONS RELATING TO HOMICIDE AND SURVWORSHIP


IN CLAIMS FOR INSURANCE





20.01	GENERAL





The fundamental principle of the common law that no one will be permitted to take advantage of his or her own wrong, or base any claim upon his or her own iniquity, or to acquire property by his or her own crime, is applicable to insurance payable by the VA. Under the established precedents and procedures of the VA, a potential beneficiary who wrongfully and intentionally causes the death of the decedent will be denied the insurance to which he or she might otherwise be entitled.





20.02	JURISDICTION RELATING TO SPECIAL DETERMINATIONS





a.	When information is received in the Death Claims Section that [requires a finding of either fact of death or presumption of death, the regional office of jurisdiction will be informed of the facts in the case and will be requested to furnish an administrative determination.] 





b.	[When information is received in the Death Claims Section indicating that the insured's death was homicidal, the appropriate personnel will review the case to make certain whether or not the cause of death was due to homicide. If it is determined that the cause of death was due to homicide, the case will be further developed to determine if the designated beneficiary(s) was involved. If evidence is developed showing that the beneficiary was involved, the regional office of jurisdiction will be requested to furnish an administrative decision as to whether the beneficiary is barred from participating in the proceeds.]





c.	[When information is received in the Death Claims Section that both the insured and beneficiary died in the same common disaster and the order of time of death is required to ascertain the proper payee in the insurance settlement, the Death Claims Section will develop the claim as outlined in paragraph 20.06 and will prepare the administrative determination.]





20.03	EFFECT OF ADVERSE FINDING ON THE BENEFICIARY





		a. When the death of an insured is wrongfully and intentionally caused by the beneficiary, the claim will be disallowed. The insurance will be settled as though the insured were not survived by the beneficiary who caused his or her death.





b.	The rule that a wrongdoer may not profit by his or her wrongful acts is equally applicable to an insurance beneficiary who wrongfully and intentionally caused the death of another beneficiary. A beneficiary who causes the death of another beneficiary may not be paid any part of the insurance to which the deceased beneficiary was entitled and would have received or continued to receive except for his or her death. Entitlement of a beneficiary to insurance payable by reason of the death of any person other than the person whose death he or she caused is not affected.





c.	Although the designated beneficiary has forfeited his or her rights to the insurance, the proceeds will be payable to the insured's estate upon evidence that such beneficiary will not share in the distribution. If evidence is received that the beneficiary will share either by will or State law, there will be withheld from the payment of the estate only the amount to which the beneficiary is entitled under the State law in which petition for payment of the insured's estate is being made.





NOTE:	Generally, as a basis for full payment, the administrator of the estate will be required to submit a certified copy of the court order of distribution, or a citation of State law showing payment to the killer is precluded.
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20.04	INTERPLEADER





a.	When there is doubt as to whether the claimant or beneficiary is entitled to payment, a suit in the nature of a bill of interpleader may be brought by the VA in the name of the United States to ascertain the person or persons entitled to the insurance benefits. Since the possibility always exists that a person adversely affected by an administrative adjudication may bring suit to test the correctness of a decision, it is sometimes preferable to have the initial determination made judicially.





b.	If there is reasonable doubt as to what determination will be made as to the claimant's entitlement to insurance benefits, consideration will be given to a request for referral of the case to the General Counsel for determination as to whether a suit in she nature of a bill of interpleader should be filed. In such cases, the XC-folder will be obtained and referred with the insurance folder and covering letter, to the Assistant Director for Insurance (290), VAC Philadelphia.





20.05	DETERMINATIONS OF SURVIVORSHIP INVOLVING THE ORDER AND TIME OF DEATH OF INSUREDS AND BENEFICIARIES





a.	"Common disaster," as used in the adjudication of death claims, includes all types of incidents in which more than one death occurred regardless of the manner in which the deaths were caused. In addition to the usually accepted common disasters such as floods, plane crashes, theater fires, epidemics, etc., the term "common disaster" will also be used in determining survivorship when multiple deaths occur from accidents, suicide pacts and homicide-suicide deaths.





b.	Determinations as to survivorship are required in order to ascertain the proper payee in the insurance settlement when:





(l)	Both the insured and beneficiary die in the same common disaster and the insurance is payable in one sum.





(2)	Two beneficiaries, with right to survivorship, die in the same common disaster, were predeceased by the insured, and payment of the insurance is payable in one sum.





NOTE:	If the insured of an NSLI policy did not select option 1, a determination is not necessary as the installments are payable to a contingent beneficiary, or upon death of all beneficiaries, the present value of the installments will be payable to the estate of the insured. In USGLI cases, determinations of survivorship will be required if no contingent beneficiary survives because the present value of the installments is payable to the estate of the last survivor.





c.	If the reports of death indicate that the deaths were the result of a common disaster and the order of death cannot be determined from the reports, development will be initiated to obtain the evidence required to determine survivorship. In corresponding with local government offices or officials, the letter will stress the fact that any records furnished will be as a courtesy to the VA inasmuch as there are no funds appropriated for the payment of such services.





20.06	FACTS TO BE CONSIDERED IN DETERMINING SURVWORSHIP





a.	When several persons perish in a common disaster, there is no presumplion as to survivorship. The fact of suivivorship must be proved by either direct or circumstantial evidence. State laws providing presumptions in cases involving the question of survivorship are not applicable in the settlement of insurance under the laws administered by the VA. Although a determination as to survivorship by a State court is not binding, careful consideration will be given to such findings in determining survivorship.
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b.	In some cases, the order of death can be established by:





(1)	Testimony of witnesses as to the position of the deceased before and after the demise;





(2)	Whether any signs of life were observed;





(3) Medical evidence relating to the character and severity of the injuries.





(4)	The extent to which rigor mortis set in; and





(5)	General considerations such as age and health.





20.07	DETERMINATIONS OF NONSURVIVORSHIP





	a. When two or more persons have perished in a common disaster and there is no evidence as to which died first, a presumption will not be made that they all died at the same instant or that one survived the other. Since a beneficiary of insurance takes no vested interest in the policy or its proceeds during the insured's lifetime, but takes only upon survivorship, the burden of proving the beneficiary's survivorship is upon the person who claims through the beneficiary. If the beneficiary's survivorship is not established, a determination of nonsurvivorship will be prepared, using the format in paragraph 20.08b.





b.	If there is conflict of evidence so as to make a determination questionable, consideration will be given to its submission to the General Counsel for review as to the advisability of instituting a suit in the nature of a bill of interpleader as provided in paragraph 20.04.





20.08	PREPARATION OF FORMAL ADMINISTRATIVE DETERMINATIONS





a.	When a formal determination as to the claimant's entitlement or nonentitlement to insurance is the responsibility of the Death Claims Section, it will be prepared for the signature of the Chief, Insurance Operations Division, or a designee who may be a supervisor not lower than a section chief. This does not preclude the Chief, Insurance Operations Division, from locally requiring additional signatures of approving officials at a higher level.





b.	Authorization determinations will be prepared in original onlwand will be filed in-the insurance folder. The following format will be used (no local form or form letter will be developed for this purpose):





	(Designation of VA Office)	(Insurance File Number)�	(Location of VA Office)	(C-Number)�		(Veteran's Name)





ADMINISTRATIVE DECISION








ISSUE:	(State the question at issue.)





FACTS:	(Furnish a brief, concise and orderly statement of the pertinent facts of record. Do not quote verbatim and at length from items of evidence. Summarize.)





DISCUSSION:	(Set forth reasoning, influencing and conclusion reached. Citations of regulations, precedents, etc., relied on should be shown.)





CONCLUSION:	(Briefly state the decision.)





	Submitted by:	(Claims Examiner)	(Date)�	Approved by:	(Authorizer)	(Date)
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NOTE:	If the authorizer is not authorized to approve the particular determination, the above format will be altered by substituting the words "Concurred In" for "Approved by" for the authorizer's signature. Another line will be added for the signature of the proper approving official.





c.	If the finding is unfavorable, a formal disallowance letter will be released. A copy of the disallowance letter will be filed in the insurance folder. Care should be taken in the correspondence directed to the claimant or other persons outside the VA. Expressions which might irritate or offend the recipient or would imply that the VA was censuring the claimant will be avoided.





d.	The reason for disallowance on letters which involve implication in homicidal death will be worded as follows:





"Based upon the evidence of record, it has been determined that the veteran's death was incurred under such circumstances as to preclude the payment to you of death benefits."











"e. In homicide cases, the contingent beneficiary will be notified by letter at the time the formal disallowance is sent to the principal beneficiary. The letter will explain the basis for the disallowance and the fact that the principal beneficiary has appeal rights. If not already filed, the contingent beneficiary will also be requested to submit (within 60 days) a formal claim and such other documents as may be necessary for settlement, and to submit any evidence which supports his or her entitlement to the proceeds. Thereafter, the contested claims procedure as outlined in Chapter 21 of this manual will be followed."


