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�
CHAPTER 6. REFERRALS





NOTE:  The instructions in this chapter apply to consolidated Education activities.  For Education activities conducted in the Manila RO (Regional Office) and for Section 901 claims, which are processed in the Waco RO, these instructions should be followed to the extent possible.  In such instances, references in this chapter to the RPO (Regional Processing Office) Director and the CELO (Chief Education Liaison Officer) may generally be applied to the local RO Director and ELR (Education Liaison Representative).  When questions or conflicts arise, contact the Field Operations Staff of the Education Service by telephone or e-mail.





6.01  REFERRAL TO STATE APPROVING AGENCY





	a.  All discrepancies involving approval criteria under 38 CFR 21.4250, 21.4251, 21.4253, 21.4254, and 21.4261 through 21.4264, must be reported to the SAA (State approving agency).  Prepare a letter identifying the facility, the officials interviewed and the specific approval criteria discrepancies found.  For each discrepancy identified, cite the specific statutory or regulatory authority.  Furnish any facts regarding the discrepancy that were developed during the survey and give your opinion of the probable cause of the discrepancy.  This information may help in preventing a needless duplication of effort by the SAA.  The authority for signature of this letter rests with the Director of the Regional Processing Office (RPO).  However, this signature authority may be delegated to the Chief Education Liaison Officer (CELO) or to the Education Liaison Representative (ELR) of jurisdiction.





	b.  Prepare referrals to the SAA as soon as possible after the completion of the remote review or site visit.  Referrals to the SAA will be made not later than 30 days after the remote review or site visit.  If it is not possible to provide a written referral within 30 days, advise the SAA by telephone of the discrepancies found which involve violations of criteria and follow up with written communications within 30 days thereafter.





	c.  Work-in-progress controls must be established to ensure that a response from the SAA is received within 60 days after the date of referral.  The 60-day time limit may be extended an additional 30 days upon the SAA's request.  If it appears that a response will not be furnished within the time limit, the ELR (Education Liaison Representative) should telephone the SAA to confirm the status of the case.  If corrective action is not taken within the appropriate time limit, the case must be referred for action to the RPO Director.





	d.  In some cases, the violations of approval criteria may be of such small nature that a SAA supervisory visit is not warranted.  In such cases, a referral to the SAA for informational purposes only is appropriate for corrective action as the SAA deems necessary.  Do not establish controls for a response.





EXAMPLES:





�symbol 183 \f "Symbol" \s 10 \h��	A training establishment's progress records for a trainee are 2 or 3 months out of date.





�symbol 183 \f "Symbol" \s 10 \h��	A college reports 15 semester hours of credit for prior training and experience, but school records show that 19 semester hours were actually granted.





	e.  Refer the following specific types of discrepancies to the SAA:





	(1)  All Schools





	(a)  Failure to maintain adequate records of prior education or training or to give appropriate credit.





	(b)  Failure to maintain adequate records showing progress.





	(c)  Evidence that the school is not financially sound or that it is using false or misleading advertising.





	(d)  Indication that the quality of instruction is not adequate or up to standards of other similar schools.


�
	(2)  Schools Other Than Flight Schools





	(a)  Failure to enforce the approved policy relating to attendance, conduct, or progress.





	(b)  Failure to follow the approved school calendar or approved attendance schedules.





	(c)  Failure to make required refunds of tuition and fees, or charging tuition and fees in excess of those approved.





	(d)  Failure to furnish a copy of the course outline, school policies, and similar material.





	(e)  Failure to give certificates indicating satisfactory completion of a course.





	(f)  Failure to adhere to enrollment limitations.





	(3)  Flight Schools





	(a) Failure to maintain permanent ground school records, daily flight records (85-15 percent ratio records), continuous hour meter records for each aircraft, invoices or flight tickets NOT signed by student and school officials, accounts receivable ledger, logbooks and aircraft logs, required medical certificates and private pilot certificates, and records to identify veterans and nonveterans enrolled under parts 61, 62, 63, 141, or 142 of the Federal Aviation Regulations.





	(b)  Failure to make required refunds of tuition and fees.





	(c)  Failure to furnish VA students a copy of the course outline, school policies and other such items.





	(d)  Failure to give a certificate of completion after satisfactory completion of a course.





	(e)  Failure to follow approved schools policies for conduct and dismissal and approved hours of training requirements.





	(f)  Besides referral to the SAA, discrepancies found on VA compliance surveys which appear to violate FAA regulations should be reported to the GADO (General Aviation District Office) FSDO (Flight Standards District Office) of jurisdiction.  Examples of such discrepancies include violation of advertising limitations (revised part 141.23), inadequate ground training facilities (revised part 141.45) and inadequate training records (revised subpart F).  The FAA has instructed its GADOs and FSDOs to inform the VA regional office of jurisdiction if a school's certificate, rating or approved course of training is withdrawn or terminated for any reason.  Any discrepancies found during FAA inspection visits which appear to violate VA regulations will also be referred to the appropriate VA office.





	(4)  Training Establishments





	(a)  Failure to maintain adequate records of hours worked, progress records, or records of wages paid.





	(b)   Failure to provide veterans or eligible persons with a copy of the signed training agreement.





	(c)  Failure to provide adequate training shown in the approved training program or related training when required.





	(d)  Failure to pay the wages established in the approved wage schedule.





6.02 REFERRAL TO OTHER VA ELEMENTS





	a.  If the compliance survey discloses discrepancies involving matters which should be referred to the appropriate Authorization activity, Finance activity, or others, send a memorandum outlining all essential facts within 30 days of the conclusion of the remote review or site visit, over the signature of the CELO or his/her designee.  Request corrective action and a response when the action has been completed.  Referrals for action should be grouped separately from referrals for information only.  Maintain and control all grouped referrals in terminal digit order.  Do not refer discrepancies neither requiring corrective action nor involving information for inclusion in the education or DEA (Dependents Educational Assistance) folder: e.g., a late report of reduction when the proper award adjustment has already been made.





	(1)  Request corrective action in accordance with the facts found during the survey.  It is not necessary for the school to submit corrected enrollment or other certifications.  Furnish copies of individual compliance survey worksheets or a copy of the compliance survey report only if needed.





	(2)  If a request to a facility for additional information was made and the facility did not furnish it, base corrective action upon the facts found exclusive of the additional information.





	(3)  If overpayments have occurred and may continue pending a response from either the facility or the SAA, immediately forward a request for suspension of further benefits in the appropriate cases through the CELO to the Authorization activity.  Upon responses from the facility or the State approving agency (or the lack of a response within the time limits) send a follow-up memorandum to the Authorization activity requesting final award adjustments.





	(4)  Upon completion of corrective action by the other VA element, the memorandum should be endorsed and returned to the ESU (Education Services Unit).  Work-in-progress controls should be established by the ESU to ensure that corrective action is completed within 30 days.  Corrective action may be ascertained by review of the BDN record even though a formal response has not been received.  Requests which have been pending more than 30 days without either corrective action or a response should be brought to the attention of the CELO at the RPO.





	b.  Refer the following types of discrepancies for action by the operating element shown without referral to the SAA or the RPO Director, if not part of a substantial pattern of overpayments.  For referrals involving a substantial pattern of overpayments, see paragraph 6.03 below.





	(1)  Authorization activity





	(a)   Student not enrolled in the same course certified by school.





	(b)  Student not pursuing the number of hours certified.





	(c)  Student did not commence the course on the date certified.





	(d)  Dates of interruption or termination not reported or reported incorrectly.





	(e)  Changes in training time not reported or reported incorrectly.





	(f)  Failure to report the date a trainee reached or exceeded the journeyman wage when such occurs before the scheduled date.





	(g)  Eligible persons no longer suitably employed full time in an occupation relevant to the approved training program (farm cooperative).





	(h)  Flight student's private pilot's certificate not on file.





	(i)	Flight student's medical certificate not on file, not the proper class, or has expired.





	(j)	Any other action which requires an award adjustment, possible award adjustment or a determination regarding evidence of school liability.


�
	(2)  Finance Activity (or Other Operating Element Assigned Responsibility)





	(a)  Hours worked were improperly reported.





	(b)  Correspondence lessons were improperly reported.





	(c)  Hours of flight training or ground instruction were improperly reported





	c.  If improper reporting in any area results in overpayment of benefits, consider school liability.  See paragraph 6.05.





	d.  For cases in which fraud on the part of the school or student is suspected see paragraph 6.06 below.





6.03  REFERRALS INVOLVING A SUBSTANTIAL PATTERN OF OVERPAYMENTS





	a.  During and following a 100 percent audit, refer all cases of potential overpayment to the appropriate RPO activity (authorization or finance) for corrective action.  Upon completion of such action, the referrals will be returned to the ESU.  Each referral should be annotated by the Finance or Authorization activity with the amount of any overpayment created.  Consolidate these results with the results of the previously accomplished routine or expanded survey in order to confirm whether a substantial pattern of overpayments exists.  (See par. 5.02.)





	b.  If a substantial pattern of overpayments exists, the ELR will discuss the matter with the CELO.  Notify the Program Administration Staff of the Education Service by telephone or e-mail before taking action adverse to the school or training establishment.  After consultation, if adverse action is planned, prepare a memorandum to the Director of the RPO having jurisdiction over the geographical area where the school is located, recommending referral to the CEA if the approval remains active.  The memorandum must be signed by the CELO of the RPO of jurisdiction, or his/her designee.





	c.  In the memorandum, notify the RPO Director of the discrepancies found and recommend one or more of the following actions due to school noncompliance:





	(1)  Mass suspension and discontinuance.  (38 CFR 21.4134)





	(2)  Individual suspension and discontinuance.  (38 CFR 21.4134)





	(3)  Disapproval because of overcharges.  (38 CFR 21.4202(a))





	(4)  Mass discontinuance.  (38 CFR 21.4202(b))





	(5)  Individual discontinuance.  (38 CFR 21.4202(b))





	(6)  Suspension of approval or disapproval of courses when VA functions for the SAA.  (38 CFR 21.4259(a) and (c))





	d.  If the Director concurs, take actions as recommended.  If the Director does not concur,  a memorandum detailing the reasons for the decision will be prepared and returned to the ESU for inclusion in the compliance survey folder.





6.04  REFERRAL TO THE STATION COMMITTEE ON EDUCATIONAL ALLOWANCES (38 CFR 21.4207)





	a.  The station Committee on Educational Allowances (CEA) is a fact-finding body composed of three station employees designated by the regional office Director.  The CEA's purpose is to recommend to the Director of the RPO if further enrollments should be discontinued (38 CFR 21.4202(a)), or if further enrollments should be discontinued and further benefits to those already enrolled discontinued (38 CFR 21.4202(b)).  Before taking such actions, as listed in subparagraph 6.03c, the RPO Director will refer the facts to the CEA for its findings and recommendations, except when the director decides on one of the following:





	(1)  Mass suspension under 38 CFR 21.4134.  However, following a mass suspension, if the RPO Director is convinced the school will not take corrective action and that the SAA will not disapprove the course, the facts will be referred to the CEA before discontinuance.





	(2)  Individual suspension or discontinuance under 38 CFR 21.4134.





	(3)  Suspension of approval or disapproval of courses when VA functions for the SAA.





	c.  It is not necessary for a substantial pattern of overpayments to exist before the cases of schools or individual students are referred to the CEA.  When referral is determined to be appropriate, the ELR will discuss the matter with the CELO.  Consult with the Program Administration Staff of the Education Service by telephone of e-mail before taking action adverse to the school or training establishment.  After consultation, if adverse action is planned, prepare a memorandum from the CELO to the Director of the RPO having jurisdiction over the geographical area where the school is located, recommending referral to the CEA.  The school or training establishment will be notified by letter, over the signature of the RPO Director, of the specific nature of the compliance problem, and of its right to a hearing before the CEA.  The school or training establishment may choose to have the hearing at the RPO or at the regional office having jurisdiction over its geographic location.  The school or training establishment will be given 30 days to reply.





	d.  The following types of discrepancies may be referred to the CEA without prior referral to the SAA:





	(1)  Evidence that the school has charged or received from a veteran, in-service student or eligible person any amount in excess of the established charges for tuition and fees which the school requires from similarly circumstanced nonveterans enrolled in the same course.  Lower tuition or rates for groups or special categories of persons will not be considered a violation provided the same rates are available to veterans, in-service students, or eligible persons in these groups, or special categories (38 CFR 21.4202(a)).





	(2)  Evidence that the school has willfully and knowingly submitted false reports or certifications (38 CFR 21.4202(b)(1)).





	(3)  Evidence that the school has willfully and knowingly failed to report unsatisfactory attendance or termination of training (38 CFR 21.4202(b)(2)).





	(4)  Submission of incorrect reports through gross negligence (38 CFR 21.4202(b)(3)).





	(5)  Violation of a provision of the law other than approval criteria, and failure to correct it within 30 days, or willful repetition of the violation (38 CFR 21.4202(b)(4)).





	(6)  Failure of the school or training establishment to respond within 30 days to a request for information or clarification of apparent violations (which do not involve approval criteria) (38 CFR 21.4202(b)(4)).





	(7)  A repeated violation of the 85-15 percent ratio after the school has been notified in writing of the requirement after prior violations (38 CFR 21.4202(c)(1)).





	(8)  Refusal by school officials to make records of enrolled veterans, in-service students or eligible persons available for review (38 CFR 21.4202(b)(6)).





	e.  Refer the following types of discrepancies to the CEA after prior referral to the SAA (38 CFR 21.4250, 21.4253, 21.4254, 21.4261, 21.4262, 21.4263, and 21.4264):





	(1)  Failure of the SAA to correct a reported violation of approval criteria within 30 days, or within 60 days if an extension of time is warranted.





	(2)  Failure of the SAA to respond to the violations within 60 days after referral or within 90 days if an extension of time is warranted.


�
	(3)  Failure of the SAA to take proper action on violations of approval criteria.





	f.  In some cases, referrals to the CEA may have to be deferred pending corrective action as reported by the SAA or pending a referral to the OIG (Office of the Inspector General) in cases involving possible criminal violations.





	g.  Before referral to the CEA, the RPO Director, or his/her designee, may require a special compliance survey site visit in order to determine whether discrepancies at a school have been corrected.  The decision should be based on the school's compliance history.  If a special survey visit is decided on, it need not be a 100 percent audit but may encompass only the records of those students currently enrolled, and may be limited in the areas reviewed, depending on the discrepancies previously found.  Further actions based on the special survey visit must follow the same procedures as when no special survey visit at has been conducted.





	h.  When the advertising, sales, or enrollment practices of a school or training establishment have been found to be erroneous, deceptive or misleading, either by actual statement, omission, or limitation, and the school or training establishment fails to correct the violation, regardless of whether the case was referred to the SAA for action, the standard procedures for actions due to noncompliance will be followed.  Suspension of further enrollments must be considered independently from suspension or withdrawal of approval.  However, before adverse action by VA against the school or training establishment, the following optional procedures may be used:





	(1)  Field stations may request that Director, Education Service (225B), review individual cases including administrative review at the request of the school.  Schools do not have the right of appeal to the Board of Veterans Appeals.





	(2)  The Director, Education Service, may refer cases deemed appropriate to the Federal Trade Commission for its investigation and preliminary findings in accordance with the VA/FTC formal agreement under the provisions of 38 U.S.C. 3696(c).  The final decision in each case shall be made by VA.





	(3)  A school or training establishment which has had further enrollments suspended under 38 U.S.C. 3696(a) may request the resumption of further enrollments upon a showing that it no longer violates that section, provided approval of its courses has not been withdrawn.  This request must be approved by the same authority which made the decision to suspend further enrollments, i.e., by the RPO Director or the Director, Education Service.  The effective date of the resumption of further enrollments shall in no case be earlier than the date of receipt of the request in VA.  If the approval has been withdrawn, resumption of enrollments is not permitted.  The school or training establishment must submit a new application for approval to the SAA, and the applicable effective date will be determined under normal procedures.





6.05  SCHOOL LIABILITY





	a.  Compliance survey referrals which result in the creation of overpayments against VA beneficiaries also raise the issue of school or training facility liability for all or part of the overpayment (38 CFR 21.4009).  The responsibility for determining potential liability for overpayments is discharged in the RPO Authorization activity.  (See pt. I, ch. 7.)





	b.  Upon completion of any compliance survey which has resulted in the establishment of overpayments, the ELR will determine whether or not to refer a copy of the narrative report to the Authorization activity for inclusion in school liability folders.  If a 100 percent audit has been performed, referral is required.  If the narrative report does not fully account for and explain each overpayment created, attach copies of the memorandums which document the overpayments.





6.06  FRAUD





	a.  Information obtained during the compliance survey which indicates fraud or any other violation of Federal criminal statutes will be referred to the Adjudication Officer of the RPO having jurisdiction.  The Adjudication Officer will assume control of the issue, complete all necessary development in accordance with established procedures and refer the material to the OIG if appropriate.  The ESU will assist the Adjudication Officer when requested in order to fully develop the potential fraud issue.  The ESU will not maintain a formal control of the potential fraud issue.  However, control of other referrals will be maintained as prescribed in chapter 2.  The completion of the compliance survey will depend on the resolution of these other referrals.





	b.  The discovery of potential fraud or other violations of the law does not preclude the completion of the compliance survey.  The compliance survey specialist should advise appropriate regional office personnel of potential violations of law as soon as possible.  Such findings will not be discussed with facility officials.  The area of potential fraud or other violation of law will not be investigated by the compliance survey specialist once sufficient information is known which leads to the belief that a violation of criminal statute has occurred.  However, the administrative aspects of the survey, e.g., review of records and documentation of overpayments, will be completed.





	c.  After the compliance survey site visit, administrative action will be completed as indicated above.  When a case referred for potential fraud involves the creation of overpayments, payment will be suspended by the Authorization activity and controlled as required by established Adjudication guidelines.  The Adjudication Officer will respond to overpayment referrals stating the action taken.  (Completion of the survey will depend on the Adjudication Officer's response on the overpayment referral, but not on a final determination of fraud.)





	d.  The ESU will report referrals for potential fraud to the SAA.  If preliminary evidence indicates that it would be in the interests of the Government, the RPO Director may suspend benefits to persons enrolled in the facility until a determination has been made by the SAA whether or not to withdraw the approval.
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