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CHAPTER 5.  UNSATISFACTORY ATTENDANCE, 


PROGRESS, OR CONDUCT





5.01  GENERAL





	a.  Purpose.  [This chapter explains how education stations will apply the rules governing unsatisfactory attendance, progress, or conduct.  Standards requiring satisfactory attendance, progress, or conduct apply to chapters 30, 32, 35, 1606 and section 903, but do not apply to section 901 or the Antiterrorism Act of 1986.





NOTE 1:  In this chapter, the term "student" refers to any individual who is eligible to receive VA education benefits; it does not refer to those enrolled individuals who are not eligible for VA education benefits.





NOTE 2:  Schools can use VACERT (VA Certification) or VAnetCert (VA internet certification) (when available) to submit any certification mentioned in this chapter.





	b.  Termination for Unsatisfactory Attendance, Progress, or Conduct.  Sections 3474 and  3524 of title 38, U. S. Code require that education benefits being paid to a student be discontinued when VA finds that the student's attendance, progress, or conduct is unsatisfactory according to the regularly prescribed standards and practices of the educational institution.





	c.  Conditions for Resuming Benefits.  After VA discontinues benefits because of a student's unsatisfactory attendance, progress, or conduct, VA may resume benefits as described in paragraph 5.03a.





	d.  References.  The following are pertinent references in title 38 of the Code of Federal Regulations:





	(1)  Discontinuance dates for benefits:





	(a)  Chapter 30:  Section 21.7135(l);





	(b)  Chapter 32:  Section 21.5130(b);





	(c)  Chapter 35:  Section 21.4135(g); and





	(d)  Chapter 1606:  Section 21.7635(h).





	(2)  Reports by schools:





	(a)  Chapter 30:  Section 21.7156(b);





	(b)  Chapter 32:  Section 21.5200(d);





	(c)  Chapter 35:  Section 21.4203(d); and





	(d)  Chapter 1606:  Section 21.7653(d).
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	(3)  Discontinuance - unsatisfactory progress or conduct:





	(a)  Chapter 30:  Sections 21.7153(a) and (b);





	(b)  Chapter 32:  Section 21.5270(g);





	(c)  Chapter 35:  Section 21.4277; and





	(d)  Chapter 1606:  Sections 21.7653(a) and (b).





	(4)  Reentrance after discontinuance:





	(a)  Chapter 30:  Section 21.7153(d);





	(b)  Chapter 32:  Section 21.5270(h);





	(c)  Chapter 35:  Section 21.4278; and





	(d)  Chapter 1606]:  Section 21.7653(d).





5.02  RESPONSIBILITIES OF SCHOOLS





	a.  Required Standards of Attendance, Progress, and Conduct.  [Schools are required to have and enforce standards of progress and conduct.  See part IX, paragraphs 2.03, 2.04, 2.09, 2.10 and 2.16.





	b.  Notifying VA of Failure To Maintain Standards of Attendance, Progress, or Conduct.  When a student has failed to maintain the prescribed standard of attendance, progress, or conduct, the school must promptly notify VA so that VA can discontinue benefit payments in accordance with the law.  If a student's progress or conduct becomes unsatisfactory, the termination date assigned by the school will be the last day of the term or other evaluation period in which the student's progress or conduct became unsatisfactory.  In situations involving unsatisfactory attendance, benefits will be discontinued based on the student's last date of attendance as reported by the school.





NOTE:  In conjunction with eliminating the reduction of NCD (Non-College Degree) benefits for excess absences, Public Law 101-237 added the requirement that schools with approved attendance standards must notify VA when a student fails to meet attendance standards.





	(1)  IHLs (Institutions of Higher Learning) and vocational schools should use VA Form 22-1999b, VACERT, or VAnetCert (when available), to report a student's termination.





	(2)  Other schools and training establishments may submit notices of termination on periodic certification forms used in these training programs.  A letter or other written communication, providing the student's name, VA file number, and the date and reason for termination is also acceptable.
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NOTE:  While schools can certify on either VACERT or VAnetCert (when available) that the student has filed VA Form 22�1995, Request for Change of VA Education Program or Place of Training, (or 22-5495, Request for Change of Program or Place of Training, Survivors' and Dependents' Educational Assistance), the school should also forward this form to the RPO (Regional Processing Office).  The form may have information showing the cause of the unsatisfactory attendance, progress, or conduct.  This information is necessary as VA must determine: (1) that the cause has been removed and (2) that the program requested (even if this is the same program at a different school) is suitable to the student's aptitudes, interests, and abilities.]





[5.02A  PROCEDURES FOR TERMINATING AWARDS





	a.  Processing the Stop Payment.  Upon receipt of a report of unsatisfactory attendance, progress, or conduct, the Education Division will promptly discontinue further payment if the student's award extends beyond the termination date for benefits as reported by the school or training establishment.  





	(1)  Process a stop payment transaction (or amended award) using ending reason code 62, Unsatisfactory Progress.  The effective date for termination will be the earlier of the following dates:





	(a)  The date the educational institution discontinues the student's enrollment, or





	(b) The date on which the student's progress becomes unsatisfactory according to the educational institution's regularly established standards of progress 


(38 CFR 21.4135(g)).





	(2)  For chapters 32, 35, and section 903, enter file pull indicator "S," Claimant Terminated for Unsatisfactory Progress, in BDN (Benefits Delivery Network).  For chapters 30 and 1606, enter "UNSAT" on the message line on the award screen.





	b.  Notification of Terminations for Unsatisfactory Attendance, Conduct, or Progress.  Whenever a claimant is terminated for unsatisfactory attendance, conduct, or progress, let the BDN letter issue for all benefit programs.





	(1)  Except for chapter 30 and 1606 terminations, also send the claimant a dictated letter.  If using the PCGL (Personal Computer Generated Letter) system, send letter S/R-03.  (See TG (Training Guide) 22-99-3, PCGL Training Guide, figure D.03.)





	(2)  In chapter 30 and 1606 cases, reason code 62 will generate the proper BDN�generated letter paragraph.  If the BDN-generated letter is suppressed, send the claimant a dictated letter.  If using PCGL, send letter S/R-03.]





5.03  REQUESTS TO REENTER TRAINING





[NOTE:  These procedures also apply when a claimant's progress is unsatisfactory under one benefit program and elects to another benefit program.  The cause of the unsatisfactory attendance, progress, or conduct must be removed before a claimant can receive benefits under the second benefit program.





	a.  Conditions for Resuming Benefits.  After VA has discontinued education benefits because of a student's unsatisfactory attendance, progress, or conduct, education benefits may be resumed under the following conditions:





	(1)  If the student again attends the same school and in the same program of education or training, resume payments without further development of the student's attendance, progress, or conduct and suitability of his or her program.  The school's certification of the student's enrollment on VA Form 22-1999, by VACERT or VAnetCert (when available) is sufficient for resuming benefits.





	(2)  If the student enrolls or plans to enroll in a different school or a different program, VA must find that the cause of the unsatisfactory attendance, progress, or conduct has been removed and that the program of education or training to be pursued is suitable to the student's aptitudes, interests, and abilities.  The student must request that benefits be resumed preferably by submitting VA Form 22-1995 (VA Form 22�5495 if chapter 35 student).





	b.  Request for VA Counseling.  If a student requests VA counseling to resume benefits, refer the request to the VR&E (Vocational Rehabilitation and Employment)] Division in accordance with the procedures described in part III, chapter 5.  (Pt. III, par. 5.07b has the RPO send the information directly to the VR&E Division having jurisdiction over the claimant's address.)





	(1)  When a student completes VA counseling, the VR&E Officer will forward the counseling psychologist's recommendations concerning resumption of benefits to the Education Division.  In such cases, the student will not have to submit any additional evidence concerning the issues of unsatisfactory attendance, progress, or conduct and program suitability.





	(2)  If a student does not report for requested VA counseling, the VR&E Officer will return the claim to the Education Division.  The Education Division must approve or disallow the request to reenter training without the recommendations of a VA counseling psychologist.  The Education Division can consult with the VR&E Officer for the interpretation of any technical counseling information which has a bearing on the determination.]





5.04  CLAIMS REQUIRING DEVELOPMENT





	a.  When VA counseling has not been requested and insufficient evidence is of record to determine eligibility for resuming benefits after termination for unsatisfactory progress or conduct, send [the student PCGL DEV-06 (see TG 22-99-3, figure B.02) or a locally prepared letter.  If only developing for the suitability of the new program, send the student PCGL letter DEV-04.  (See TG 2-99-3, figure A.04)]  Enclose VA Form 22�8873, Supplemental Information for Change of Program or Re-enrollment After Unsatisfactory Progress or Conduct.





	b.  VA Form 22-8873 requests information relating to the cause of the unsatisfactory progress or conduct, the conditions for its removal, and the suitability of the program to be pursued.  Before sending the form to the student, indicate the items which the student should complete.  Do not ask for information which is already of record.]
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5.05  EVIDENCE REQUIRED TO DETERMINE IF BENEFITS MAY BE RESUMED





	a.  Criteria for Resuming Benefits.  [When reviewing and evaluating the evidence other than the results of counseling, the Education Division must determine if:





	 (1)  The cause of the unsatisfactory progress or conduct has been removed; and 





	(2)  If the program requested is suitable to the student's aptitudes, interests, and abilities.





NOTE:  If a proposed change of program is involved, there must be a reasonable likelihood that the student's new program will not be interrupted because of misconduct, neglect or lack of application.





	b.  Evaluating Evidence.  To determine if the above criteria have been satisfied, Education personnel (GS-9 or higher) will evaluate the evidence furnished by the student along with the evidence of record.  The following are examples of issues to be considered:





	(1)  Is this the first indication that the student's progress or conduct in training is unsatisfactory, or has the student's training been interrupted previously for unsatisfactory progress in the same or a similar program or for unsatisfactory conduct?  If it is the latter, is the cause for unsatisfactory progress or conduct substantially the same as the previous cause(s)?





	(2)  Has the student completed a significant portion of the same or similar program (i.e., approximately half or more), or will the new program represent the student's initial attempt at that type of training?





	(3)  Has the student recently received VA tutorial assistance?





	(4)  Does the student's record show previous pursuit of deficiency courses?





	(5)  Does the student possess a high school diploma or equivalent?





	(6)  Is there a record of previous VA counseling, or counseling information previously submitted by the student, that deals with the problem of unsatisfactory progress or conduct?





	(7)  Has the student recently received nonpunitive grades and submitted evidence of mitigating circumstances that relate to his or her unsatisfactory progress?





	c.  Request for VR&E to Evaluate Evidence.  If the student or school has submitted evidence such as aptitude test results, percentile rankings, or technical counseling reports, the adjudicator may request the assistance of a VA counseling psychologist for an evaluation of the evidence.
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	(1)  Refer the evidence and the claimant's folder to the VR&E Division by Optional Form 41, Routing and Transmittal Slip.  (Route the claimant's folder to the VR&E Division in the RPO of jurisdiction unless there is some reason for routing to another RO (Regional Office.))  On the form, request that VR&E address the likelihood that the cause for unsatisfactory progress or conduct has been removed and whether the proposed program is suitable.





	(2)  Counseling psychologists will review these cases within 2 workdays of receipt in VR&E.  When a review has been completed, VR&E should promptly return the claimant's folder with the counseling psychologist's interpretation noted on VA Form 119, Report of Contact, to the Education Division.]





5.06  APPROVALS





	a.  [Acceptable Evidence Indicating Cause for Unsatisfactory Progress or Conduct Removed.  The following are typical examples and acceptable remedies to show that the cause for a student's unsatisfactory progress or conduct has been removed.





	(1)  If the student's progress was unsatisfactory in a full-time academic program:





	(a)  The student states that he or she did not have any  time to complete assignments and he or she had to prepare for several examinations at the same time.





	1.  The student proposes to reduce his or her rate of pursuit to attain satisfactory progress through enrollment in fewer courses.





	2.  The student plans to devote more time to his or her educational program by reducing the number of hours worked each week or by obtaining employment that allows (more) study time on the job.





	3.  VA tutorial assistance was claimed shortly before academic suspension or dismissal and evidence supports a conclusion that further tutoring will raise performance to an acceptable level.





	(b)  Evidence shows the student was unprepared academically for his or her program and now plans to pursue a different program that is less demanding than the previous program.





	(2)  The student's progress or conduct became unsatisfactory due to family, financial, or health problems that, according to the student's own statement, have subsequently been resolved.





	(3)  The student has received poor grades in certain advanced or upper-division classes because he or she did not complete necessary prerequisite courses.  The student now plans to pursue the prerequisite courses.





	b.  Determining Suitability.  If an adjudicator determines that the cause for the unsatisfactory progress or conduct has been removed, he or she must determine if the requested program is suitable to the aptitudes, interests, and abilities of the student before benefits may be resumed.  (See pt. IV, par. 4.15a for procedures to determine the suitability of a program.)  





	(1)  A suitability determination applies only if the student is enrolling in a new school or in a new program after termination for unsatisfactory progress or conduct.





	(2)  A suitability determination will not be made if the student is reenrolling in the same school and in the same program.]





	c.  Notifying the Student of Conditions for Continued Enrollment.  If minimum standards of academic achievement or other conditions for continued enrollment have been indicated by the school or by a VA counseling psychologist, specify these conditions in the notice of approval that is sent to the student.





	d.  Payment for Interval Between Terms.  Approval of payment for an interval between terms is appropriate only if the student has been permitted to reenroll in the next available term and payment is otherwise in order for the interval.





5.07  DENIALS





	a.  Reasons for Denial.  Reasons for finding that the cause for unsatisfactory progress or conduct has not been removed include:





	(1)  [The results of counseling by VA or by the student's school indicate that the cause of the unsatisfactory progress or conduct will likely recur.





	(2)  Evidence of multiple occurrences of unsatisfactory progress or conduct in the same or similar program.





	(3)  A significant portion of a program has been completed, but according to a report from the student's school, there is no possibility the student can raise his or her academic standing to a level that would permit graduation within a reasonable period of additional training.





	(4)  A student has been unable to attain satisfactory progress in his or her program despite intensive tutoring.





	(5)  A student's record of prior training conclusively shows inadequate prior education for the program being attempted.





	(6)  Evidence submitted by the student is clearly insufficient for an informed determination.





	b.  Notice to Student.  Dictate a letter to the student furnishing the reason(s) for denial and summarizing the evidence upon which the determination is based.  Enclose VA Form 4107, Notice of Procedural and Appellate Rights, and VA Form 22-1995 (or 22-5495) for the student to apply for a different program, to request VA counseling assistance, or to reapply later for the same program after the cause for unsatisfactory progress or conduct has been removed.





NOTE:  If the claimant requests a personal hearing on this issue, the RO having jurisdiction over the claimant's address will hold the hearing in accordance with part I, paragraph 4.13j.]
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