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Chapter 2.  Death Pension Ratings

1.  Rating Death Pension Cases With Less Than 90 Days of Wartime Service

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on rating death pension cases with less than 90 days of wartime service, including

· statutory/regulatory requirements for entitlement to death pension in cases of less than 90 days of wartime service

· cases where basic entitlement exists

· determining the effective date when death occurred before October 1, 1982

· .determining the effective date when death occurred on or after October 1, 1982

· determining the effective date when death occurred on or after October 1, 1984, and

· determining the effective date when a claim for NSC death pension is received on or after December 10, 2004


	Change Date
	December 13, 2005


	a.  Statutory/ Regulatory Requirements for Entitlement to Death Pension 
	For entitlement to death pension to exist in cases where the veteran had less than 90 days of wartime service, the claim must meet the provisions of

· 38 U.S.C. 1541, 38 U.S.C. 1542, and 38 CFR 3.3(b)(4)(i) for Improved Pension  

· 38 CFR 3.3 (b)(3)(i) for Section 306 Pension, or  

· 38 CFR 3.3 (b)(2)(ii) for Spanish-American War death pension.


	b.  Cases in Which Basic Entitlement Exists
	Basic entitlement to death pension exists if

· the veteran was in receipt of, or entitled to receive, compensation or retirement pay by reason of wartime disability, even though

· such a grant of benefits is a clear and unmistakable error (CUE), and

· action to sever service connection under 38 CFR 3.105(a) is pending at the time of death, in the absence of illegality or fraud
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1.  Rating Death Pension Cases With Less Than 90 Days of Wartime Service, Continued

	b.  Cases in Which Basic Entitlement Exists (continued)
	· the rating activity determines that the veteran was discharged for a disability incurred in, or aggravated by, service, in the line of duty, without the benefit of presumptive provisions of law, or

· the rating activity determines that the veteran

· was discharged from service for a service-connected (SC) disability, or

· had, at the time of separation from service, an SC disability shown by official service records which, in medical judgment, would have warranted a discharge for disability.


	c.  Determining the Effective Date When Death Occurred Before October 1, 1982
	If the death of a veteran after separation from service occurred before October 1, 1982, then the effective date for original awards of death pension, is the

· first day of the month in which the veteran died for claims that are filed within one year after the date of death, or 

· date the claim was received for claims that are not filed within one year after the date of death. 


	d.  Determining the Effective Date When Death Occurred on or After October 1, 1982
	If the death of a veteran after separation from service occurred on or after October 1, 1982, then the effective date for original awards of death compensation, pension, and DIC is the 

· first day of the month in which the veteran died for claims that are filed within one year after the date of death, or 

· date the claim was received for claims that are not filed within one year after the date of death.

For children or parents, the effective date is the first day of the calendar month following the death of the veteran.

For surviving spouses, the effective date is determined under 38 CFR 3.20(b) by the

· rate of benefits payable, and

· date of the claim.
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	e.  Determining the Effective Date When Death Occurred on or After October 1, 1984
	For surviving spouses of veterans whose death was not service-connected and death occurred on or after October 1, 1984, the effective date is the

· first day of the month of death if the claim is received within 45 days of death, otherwise

· date of receipt of the claim.


	f.  Determining the Effective Date When a Claim for NSC Death Pension Is Received on or After December 10, 2004 
	PL 108-454 rescinded the 45-day provision, effective December 10, 2004.  Use the table below to determine the proper effective date when a claim for death pension is received on or after December 10, 2004. 


	If…
	Then the Effective Date Is…

	· the date of death is on or after December 10, 2004, and 

· the claim is received within one year of death
	the first day of the month of death.

	· the date of death is on or after December 10, 2004, and

· the claim is not received within one year of death
	the date of receipt of claim.

	· the date of death is prior to December 10, 2004, and

· the claim is received

· on or after December 10, 2004,

· within one year of death, and 

· more than 45 days after death
	the earlier of the following:

· December 10, 2004, or

· date of receipt of claim.

	· the date of death is prior to December 10, 2004, and

· the claim is received

· on or after December 10, 2004, 

· within one year of death, and

· within 45 days of the date of death
	the first day of the month of death, as provided by previous law.
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