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Section B.  Processing Awards to Incompetent Beneficiaries
Overview

 PRIVATE INFOTYPE="OTHER" 
	In this Section
	This section contains the following topics:


	Topic
	Topic Name
	See Page

	4
	General Authorization Issues in Incompetency Cases
	9-B-2

	5
	Handling Incompetency Determinations and Processing Awards
	9-B-4

	6
	Due Process Requirements for Incompetency Determinations
	9-B-22

	7
	Processing Awards for Supervised Direct Payment (SDP)
	9-B-30

	8
	Processing Awards to a Spouse Under 38 CFR 3.850(a)(2) and 38 CFR 13.57
	9-B-33


4.  General Authorization Issues in Incompetency Cases

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on general authorization issues in incompetency cases, including 

· indicating incompetency when scheduling a physical examination

· handling an incompetent Veteran’s failure to report for an examination

· cases in which an incompetent Veteran is admitted to an institution, and
· claims from beneficiaries rated incompetent.


	Change Date
	April 21, 2011


 PRIVATE INFOTYPE="PRINCIPLE" 
	a.  Indicating Incompetency When Scheduling a Physical Examination
	When scheduling an incompetent Veteran for a physical examination, indicate the fact of incompetency on VA Form 21-2507, Request for Physical Examination, by typing 

· incompetent after the name of the Veteran, and 

· fiduciary in the address space, followed by the name and address of the fiduciary.  

Note:  Because a computer-generated VA Form 21-2507a, Request for Physical Examination, shows the name and address of the fiduciary with the descriptive legend and the name of the Veteran, no additional indication is required when the request for examination is made on this form.

References:  For information on completion of an electronic request for an examination, see the CAPRI User Guide.


Continued on next page

4.  General Authorization Issues in Incompetency Cases, Continued

 PRIVATE INFOTYPE="PROCEDURE" 
	b.  Handling an Incompetent Veteran’s Failure to Report for Examination
	If an incompetent Veteran fails to report for an examination

· send a notice of proposed adverse action to the Veteran before the account is reduced or suspended

· send a letter to the fiduciary explaining 

· the necessity of the examination, and
· that failure to report could result in discontinuance or reduction of benefits, and
· send an e-mail notice to the appropriate Fiduciary and Field Examination (F&FE) activity mailbox and request the F&FE activity’s assistance in having the Veteran report for the examination.  

References:  For more information on handling a Veteran’s failure to report for examination, see M21-1MR, Part III, Subpart iv, 8.E.16.


 PRIVATE INFOTYPE="PROCEDURE" 
	c. Cases in Which an Incompetent Veteran Is Admitted to an Institution
	For information on handling cases in which an incompetent Veteran is admitted to a Department of Veteran Affairs (VA) or non-VA institution, see M21-1MR, Part III, Subpart v, 6.E.


 PRIVATE INFOTYPE="PRINCIPLE" 
	d.  Claims From Beneficiaries Rated Incompetent
	A claim received from a beneficiary who has been rated incompetent for VA purposes may be accepted, even if a fiduciary has been appointed for the claimant.  A VA rating of incompetency under 38 CFR 3.353 determines the claimant’s incapacity to handle his/her own affairs, including disbursement of funds.  It does not preclude the claimant from prosecuting a claim for benefits.

Reference:  For more information on the process for rating incompetency, see M21-1MR, Part III. Subpart iv, 8.A.3.a.


5.  Handling Incompetency Determinations and Processing Awards

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on handling incompetency determinations and authorizing awards, including

· competency and incompetency determinations

· overview of the process for handling incompetency determinations not based on a judicial determination

· authorization actions upon receipt of F&FE activity’s recommendation for payment

· handling a

· court decree of incompetency or court appointment of a fiduciary by reason of incompetency

· court appointment of a fiduciary without a judicial determination of incompetency

· judicial determination of incompetency for a Veteran

· judicial determination of incompetency for a parent or surviving spouse, and
· child beneficiary’s permanent incapacity for self-support
· authorizing an award for a beneficiary found competent by court decree
· effect of the Brady Act on incompetent beneficiaries
· relief from the Brady Act requirements

· initial actions upon receipt of a request for relief
· National Instant Criminal Background Check System (NICS) relief development letter
· deciding a request for relief

· examples of relevant evidence in determining whether to grant relief

· unfavorable factors to consider when determining whether to grant relief, and

· actions to take after making a decision.


	Change Date
	May 3, 2012


 PRIVATE INFOTYPE="PRINCIPLE" 
	a.  Competency and Incompetency Determinations
	Competency and incompetency determinations may be made by

· VA rating decision

· court decree, or 

· both a VA rating decision and court decree.


Continued on next page

5.  Handling Incompetency Determinations and Processing Awards, Continued

	a.  Competency and Incompetency Determinations (continued)
	Determinations of competency and/or incompetency by a court decree require different actions than a VA decision, as VA is not required to recognize a court-appointed fiduciary for purposes of payment of VA benefits, per 38 CFR 3.850(a).
References:  For more information on incompetency determinations, see 
· M21-1MR, Part III, Subpart iv, 8.A, and
· 38 CFR 3.353.


 PRIVATE INFOTYPE="PROCESS" 
	b.  Overview of Process for Handling Incompetency Determinations Not Based on a Judicial Determination
	The table below provides an overview of the process for handling an incompetency determination when the evidence of record 

· indicates that a claimant/beneficiary may be incompetent, per 38 CFR 3.353, but
· does not constitute a judicial determination of incompetency.

Note:  Throughout this process, the authorization activity should

· release, at the earliest opportunity, all new recurring funds from the current month forward to a beneficiary whose competency is in question
· withhold the release of any retroactive payments until VA resolves the issue of competency and, if necessary, the appointment of a fiduciary, and
· suspend the release of any additional funds only when the potential for their misuse is evident.


	Stage
	Description

	1
	The authorization activity refers medical evidence of a beneficiary’s or claimant’s incompetency to the rating activity for action before referral to the F&FE activity.

Note:  If the medical evidence is not adequate for rating purposes, the Veterans Service Representative (VSR) develops for additional evidence before referring the case for rating action. 

Reference:  For more information on handling evidence of a child’s permanent incapacity for self-support, see M21-1MR, Part III, Subpart iii, 7.1 and 2.


Continued on next page

5.  Handling Incompetency Determinations and Processing Awards, Continued

	b.  Overview of Process for Handling Incompetency Determinations Not Based on a Judicial Determination (continued)


	Stage
	Description

	2
	The rating activity issues a rating proposing a change in competency status, if appropriate.  If the evidence does not support a change in competency status, the authorization activity will release any funds withheld pending resolution of the competency issue. 

	3
	The authorization activity 

· provides the beneficiary/claimant with notice under M21-1MR, Part III, Subpart v, 9.B.6 of the
· proposed rating of incompetency, and
· right to a hearing, and
· sets a suspense date for final rating action that is 65 days in the future.

Exception:  Per 38 CFR 3.353(e), it is unnecessary to issue the notice described in this step when 

· a beneficiary/claimant has been declared incompetent by decree of a court of competent jurisdiction, or 

· a fiduciary has been court-appointed for the beneficiary/claimant based on a court finding of incompetency.

Note:  When a new claimant to whom VA is not paying benefits waives the notice described in this step in writing, a final decision may be made without waiting the requisite 65 days.


Continued on next page

5.  Handling Incompetency Determinations and Processing Awards, Continued

	b.  Overview of Process for Handling Incompetency Determinations Not Based on a Judicial Determination (continued)


	Stage
	Description

	4
	The rating activity makes a final decision on the competency issue at the later of the following times:

· the end of the 65-day response period, or 

· after a hearing and the receipt of evidence from the hearing.

Exception:  When the beneficiary/claimant responds to notice of the proposed rating and provides a written request waiving the 65-day response period, a final decision may be made without further delay.

Important: Unless the beneficiary/claimant requests a hearing within 30 days of the date a regional office (RO) issues notice of the proposed rating, the RO must complete the following actions within 21 days of the date the response period ends:

· prepare the final rating decision
· process and authorize the rating decision, and
· complete the actions in the next step.

	5
	When a final rating of incompetency is made, the VSR

· notifies the beneficiary of the decision, including a copy of the rating decision

· completes VA Form 21-592, Request for Appointment of a Fiduciary, Custodian, or Guardian, including a summary statement of the information on which the rating of incompetency was based, and
· sends VA Form 21-592 to the F&FE activity having jurisdiction over the area in which the beneficiary resides. 

Note:  In certain situations, award action may be taken concurrent with submission of VA Form 21-592, and prior to receipt of VA Form 21-555.  For information about

· an award to an incompetent Veteran’s spouse, see M21-1MR, Part III, Subpart v, 9.B.8.a, and
· an institutional award when the Veteran is hospitalized in a VA facility, see M21-1MR, Part III, Subpart v, 6.E.23.a.


Continued on next page

5.  Handling Incompetency Determinations and Processing Awards, Continued

	b.  Overview of Process for Handling Incompetency Determinations Not Based on a Judicial Determination (continued)


	Stage
	Description

	6
	The F&FE activity is responsible for furnishing VA Form 21-555, Certificate of Legal Capacity to Receive and Disburse Benefits, to the requesting RO or fiduciary hub with 

· certification of a fiduciary

· recommendation that payment be made to the beneficiary under supervised direct payment, or

· recommendation that payment not be made to a fiduciary.

Reference:  For more information on 
· F&FE activity’s recommendation for payment, see M21-1MR, Part XI, 2.E.26.a, and

· authorization actions upon receipt of F&FE activity’s recommendation, see M21-1MR, Part III, Subpart v, 9.B.5.c.


Continued on next page

5.  Handling Incompetency Determinations and Processing Awards, Continued

 PRIVATE INFOTYPE="PROCEDURE" 
	c.  Authorization Actions Upon Receipt of F&FE Activity’s Recommendation for Payment
	Use the table below to determine the appropriate authorization actions to take upon receipt of F&FE activity’s recommendation for payment.

Note:  To implement the F&FE activity’s recommendation for payment, the authorization activity must
· prepare an award, if existing benefits require adjustment, or

· use a change-of-fiduciary (CFID) transaction, if benefits remain unchanged.


	If the F&FE activity …
	Then the authorization activity …

	· concurs with the rating of incompetency and determines that a fiduciary is desirable, and
· effects and certifies the appointment of a fiduciary to the authorization activity by sending VA Form 21-555
	releases any retroactive payments (in accordance with F&FE activity’s instructions) to the
· fiduciary, following the procedures in M21-1MR, Part III, Subpart v, 9.C.10.b, or 

· Veteran’s spouse for use by the Veteran and his/her dependents, following the procedures in M21-1MR, Part III, Subpart v, 9.B.8.d.
If the beneficiary’s award was adjusted, the authorization activity also
· furnishes the certifying F&FE activity with a copy of the award document, and
· notifies the fiduciary of the award action and his/her appellate rights regarding the award adjustment, per M21-1MR, Part I, 2.C.12. 


Continued on next page

5.  Handling Incompetency Determinations and Processing Awards, Continued

	c.  Authorization Actions Upon Receipt of F&FE Activity’s Recommendation for Payment (continued)


	If the F&FE activity …
	Then the authorization activity …

	· concludes the beneficiary is incompetent, but reasonable protection of the interests of the beneficiary can be accomplished with follow-up, personal contact, and
· furnishes the authorization activity with certification of supervised direct payment (SDP) on VA Form 21-555
	· pays benefits directly to the beneficiary, per the procedures in M21-1MR, Part III, Subpart v, 9.B.7, and
· releases any retroactive payments in accordance with F&FE activity instructions.
If the beneficiary’s award was adjusted, the authorization activity also
· furnishes the certifying F&FE activity with a copy of the award document, and
· notifies the beneficiary of the award action and his/her appellate rights regarding the award adjustment, per M21-1MR, Part I, 2.C.12.

	· concludes the beneficiary is competent to administer the funds payable, and
· furnishes the authorization activity with certification of SDP on VA Form 21-555
Reference:  For information about handling a change in the beneficiary’s capacity to manage his/her benefits, see M21-1MR, Part XI, 2.E.27.f.
	refers a statement of the F&FE activity’s finding of competency, including all evidence upon which the opinion is based, to the rating activity.
Result:  The rating activity reconsiders the issue of competency, per 38 CFR 3.353, and if upon reconsideration the rating activity rates the beneficiary

· competent, the authorization activity 

· pays benefits directly to the beneficiary
· furnishes the certifying F&FE activity with a copy of the award document (if the beneficiary’s award was adjusted), and
· notifies the beneficiary of the final determination and his/her appellate rights, per M21-1MR, Part III, Subpart v, 2.B.9.b, or

· incompetent, the authorization activity continues the SDP and notifies the F&FE activity of the rating decision.


Continued on next page

5.  Handling Incompetency Determinations and Processing Awards, Continued

 PRIVATE INFOTYPE="PROCEDURE" 
	d.  Handling a Court Decree of Incompetency or Court Appointment of a Fiduciary by Reason of Incompetency
	Upon receipt of evidence of a court decree of incompetency or a court appointment of a fiduciary by reason of incompetency of a Veteran or other beneficiary

· notify the F&FE activity either

· on VA Form 21-592 (if not previously furnished), or

· by memorandum or letter (if VA Form 21-592 was previously furnished), and
· include with the notification either

· a copy of the decree of incompetency, or

· the letters of appointment of a fiduciary.

Upon receipt of the F&FE activity’s recommendation for payment, follow the instructions in M21-1MR, Part III, Subpart v, 9.B.5.c.

Reference:  For more information on the distribution of court documents, see M21-1MR, Part III, Subpart v, 9.C.10.a.


 PRIVATE INFOTYPE="PROCEDURE" 
	e.  Handling a Court Appointment of a Fiduciary Without a Judicial Determination of Incompetency
	Do not consider a court appointment of a fiduciary as evidence of incompetence requiring rating action, unless it is also accompanied by either

· a judicial determination of incompetency, such as a court order or decree, or 

· medical evidence.

Upon receipt of a court appointment of a fiduciary without a judicial determination of incompetency or medical evidence, 
· prepare VA Form 21-592, and
· send the form to the F&FE activity having jurisdiction over the area in which the court of appointment is located.

Upon receipt of VA Form 21-555 from the F&FE activity,
· award benefits to the payee certified by the F&FE activity, and
· refer the case to the rating activity for a rating decision if evidence of incompetence is provided with the VA Form 21-555.

Reference:  For more information on the appropriate authorization actions to take upon receipt of F&FE activity’s recommendation for payment, see M21-1MR, Part III, Subpart v, 9.B.5.c.


Continued on next page

5.  Handling Incompetency Determinations and Processing Awards, Continued

 PRIVATE INFOTYPE="PROCEDURE" 
	f.  Handling a Judicial Determination of Incompetency for a Veteran
	Follow the steps in the table below when a judicial determination of incompetency has been made for a Veteran.


	Step
	Action

	1
	Initiate referral to the F&FE activity prior to submission of the case to the rating activity.
Note:  A court appointment of a fiduciary by reason of incompetency, or a court decree of incompetency, constitutes a court adjudication of incompetency.

	2
	If the Veteran has been admitted to a hospital for treatment or observation, request medical records from the hospital that would be useful in evaluating the Veteran’s competency.

	3
	Pending certification of a fiduciary or other instructions from the F&FE activity, continue any existing
· apportionments, and
· payments being made to the Veteran’s spouse under 38 CFR 13.57 (even if the court appointed a fiduciary other than the spouse), unless evidence clearly demonstrates the spouse would be an unsuitable fiduciary.

Reference:  For more information on how to handle a court’s appointment of more than one fiduciary, see M21-1MR, Part III, Subpart v, 9.C.9.c.


Continued on next page

5.  Handling Incompetency Determinations and Processing Awards, Continued

	f.  Handling a Judicial Determination of Incompetency for a Veteran (continued)


	Step
	Action

	4
	Upon receipt of the F&FE activity’s certification

· process the payee certification from VA Form 21-555
· refer the case for formal rating if evidence of incompetence is provided with the VA Form 21-555, and
· notify the insurance activity of the change in status by following the procedures in M21-1MR, Part III, Subpart v, 9.A.3.b (if the F&FE activity did not send the insurance activity a copy of VA Form 21-555).

References:  For more information on 

· the appropriate authorization actions to take upon receipt of F&FE activity’s certification for payment, see M21-1MR, Part III, Subpart v, 9.B.5.c, and
· simultaneous institutional award action and immediate payment to dependents if the Veteran has a spouse or child or is in a non-VA institution, see M21-1MR, Part III, Subpart v, 6.E.25.b.


 PRIVATE INFOTYPE="PRINCIPLE" 
	g.  Handling a Judicial Determination of Incompetency for a Parent or Surviving Spouse
	Rating action is not required when a parent, surviving spouse, or adult helpless child is judicially determined to be incompetent.  

Continue direct payment pending receipt of the F&FE activity’s certification of fiduciary or other payee.


 PRIVATE INFOTYPE="PROCEDURE" 
	h. Handling a Child Beneficiary’s Permanent Incapacity for Self-Support 
	Upon receipt of evidence indicating a child beneficiary is permanently incapable of self-support, refer the case to the rating activity for a decision as to whether or not

· the child was incapacitated prior to age 18 

· such condition currently exists, and
· the child is incompetent to handle his/her own funds.  


Continued on next page
5.  Handling Incompetency Determinations and Processing Awards, Continued

	h. Handling a Child Beneficiary’s Permanent Incapacity for Self-Support (continued)
	Note:  Incapacity for self-support does not equate to the inability to handle financial affairs.  A child may be unable to support him/herself and still be considered competent to handle personal funds.

References:  For more information on 

· the appropriate authorization actions to take upon receipt of F&FE activity’s certification for payment, see M21-1MR, Part III, Subpart v, 9.B.5.c
· handling evidence of a child’s permanent incapacity for self-support and incompetency, see M21-1MR, Part III, Subpart iii, 7.1 and 2, and

·  considering the competence of a helpless child, see M21-MR, Part III, Subpart iv, 8.A.2.b.


 PRIVATE INFOTYPE="PROCEDURE" 
	i.  Authorizing an Award for a Beneficiary Found Competent by Court Decree
	If a beneficiary previously held incompetent by court decree only is subsequently found competent by court decree,
· award any benefits payable to the beneficiary upon receipt of the F&FE activity’s certification that the court proceedings restoring competency were regular and proper in all respects, notwithstanding the fact that the guardian may not have been discharged

· annotate the remarks section of the amended award with the facts as to restoration of competency, and
· furnish a copy of this award to the F&FE activity having supervision over the guardian as notice of the action taken.  

Notes:  

· If the beneficiary has been rated incompetent, do not make direct payment without the approval of the F&FE activity.

· If payments are being made to a child incapable of self-support by reason of mental defect, the rating activity must make a new determination of the child’s entitlement to continued benefits.  Do not defer award action pending this referral to the rating activity.

Reference:  For more information on institutional awards to incompetent Veterans, see M21-1MR, Part III, Subpart v, 6.E.21.


Continued on next page

5.  Handling Incompetency Determinations and Processing Awards, Continued

 PRIVATE INFOTYPE="PRINCIPLE" 
	j.  Effect of the Brady Act on Incompetent Beneficiaries
	The Brady Handgun Violence Prevention Act of 1993, Public Law 103-159 (The Brady Act), prohibits the sale of firearms to certain individuals, including beneficiaries the VA determines are incompetent.  In compliance with this act, VA reports the names of incompetent beneficiaries to the Federal Bureau of Investigations (FBI), which then adds the names to a database called the National Instant Criminal Background Check System (NICS).  Gun dealers must check NICS for the name of a potential buyer before selling him/her a firearm.


 PRIVATE INFOTYPE="PRINCIPLE" 
	k.  Relief From the Brady Act Requirements
	The NICS Improvement Amendments Act of 2007 (NIAA) contains an amendment to the Brady Act that obligates VA to allow incompetent beneficiaries the opportunity to request relief from the reporting requirements the Brady Act imposes.  The NIAA places the responsibility for administering the relief program on the agency that provided NICS with the name of the individual who is requesting relief.

Because relief from the reporting requirements of the Brady Act is not a “benefit” under Title 38, principles common to VA’s adjudication process, such as “benefit of the doubt” and “duty to assist” (as demonstrated in ordering examinations or securing private medical records) do not apply.  The burden of proof for these requests resides with the beneficiary, and failure to meet that burden is sufficient reason for denying the request.

Note:  Requests for relief from the Brady Act reporting requirements must be clear and explicit.  Do not infer or interpret

· a request for relief as a claim for reconsideration of the beneficiary’s competency, or

· a claim of competency as a request for relief.


Continued on next page

5.  Handling Incompetency Determinations and Processing Awards, Continued

 PRIVATE INFOTYPE="PROCEDURE" 
	l.  Initial Actions Upon Receipt of a Request for Relief
	Follow the instructions in the table below upon receipt of a request for relief from the Brady Act requirements.


	If VA receives the request for relief ...
	Then ...

	following a final rating of incompetency
	· establish end product (EP) 290, using the NICS Relief Request claim label, and
· determine whether the evidence of record is sufficient to grant relief under the provisions of M21-1MR, Part III, Subpart v, 9.B.5.n.

If the evidence of record is

· insufficient to grant relief, 

· send the beneficiary a letter containing the language in M21-1MR, Part III, Subpart v, 9.B.5.m, and
· allow 30 days for a response, or
· sufficient to grant relief, prepare an administrative decision without further delay.

	prior to a final rating of incompetency
	· send the beneficiary a letter containing the language in M21-1MR, Part III, Subpart v, 9.B.5.m
· allow 30 days for a response, and
· do not make a decision on the issue of relief prior to completion of the final rating. 

Rationale:  A determination by the rating activity that the beneficiary remains competent eliminates the need for a decision on the request for relief. 


Continued on next page

5.  Handling Incompetency Determinations and Processing Awards, Continued

	l.  Initial Actions Upon Receipt of a Request for Relief (continued)


	If VA receives the request for relief ...
	Then ...

	along with a claim for reconsideration of a rating (final or otherwise) of incompetency
	· establish EP 020

· send the beneficiary a letter containing the language in M21-1MR, Part III, Subpart v, 9.B.5.m
· undertake any development necessary to determine whether the beneficiary is competent for VA purposes
· route the claim to the rating activity as soon as all development actions are complete (or 30 days have passed without a response from the beneficiary), and

· do not make a decision on the issue of relief before the rating activity decides whether the beneficiary remains incompetent for VA purposes. 

If the rating activity decides the beneficiary

· remains incompetent, prepare an administrative decision on the issue of relief, or

· is now competent for VA purposes, the corresponding rating decision must contain the following statement under Reasons for Decision:
We received your request for relief from the Department of Justice (DoJ) reporting requirements contained in the Brady Handgun Violence Prevention Act.  We have determined you are competent for VA purposes, so it is not necessary to render a decision on that request.  VA will inform DoJ of your changed status.


Continued on next page

5.  Handling Incompetency Determinations and Processing Awards, Continued

 PRIVATE INFOTYPE="STRUCTURE" 
	m.  NICS Relief Development Letter
	If development action is necessary under M21-1MR, Part III, Subpart v, 9.B.5.m to decide a request for relief from the Brady Act requirements, include the paragraphs below in a letter to the beneficiary.

	


	We received your request for relief from the Department of Justice reporting requirements contained in 18 U.S.C. § 922(d)(4) and (g)(4).  VA must report to the National Instant Criminal Background Check System (NICS) individuals whom VA determines to be unable to contract or manage their own affairs.

Pursuant to 18 U.S.C. § 925(c) and § 101(c) (2) (A) of the NICS Improvements Amendment Act of 2007, Public Law 110-180, VA is obligated to decide whether you are eligible to receive relief from the reporting requirements of the Brady Handgun Violence Prevention Act.  This letter contains information about what we will do with your request and what you can do to help us decide it.

We may grant relief if clear and convincing evidence shows the circumstances regarding your disability, and your record and reputation are such, that you are not likely to act in a manner dangerous to yourself or others, and the granting of relief is not contrary to public safety and/or the public interest.

What Can You Do?

To support your claim for relief, you may submit such evidence as:

· A statement from your primary mental health physician assessing your mental health status over the last five years.

· Medical information addressing the extent of your mental health symptoms and whether or not you are likely to act in a manner dangerous to yourself or to public.

· Information documenting that a court, board or commission that originally determined incompetence has restored your competency status or otherwise determined that you have been rehabilitated through any procedure available under the law.

· Statements or records from law enforcement officials, such as the Federal Bureau of Investigation (FBI), the Bureau of Alcohol, Tobacco, and Firearms (ATF), or the Attorney General, which show that the granting of relief would not be contrary to the public interest.


Continued on next page

5.  Handling Incompetency Determinations and Processing Awards, Continued

 PRIVATE INFOTYPE="PRINCIPLE" 
	n.  Deciding a Request for Relief
	When deciding a request for relief, consider not only the beneficiary’s desire to own firearms and/or ammunition but also his/her

· history and reputation, and

· mental and physical status.

To grant relief, there must be clear and convincing evidence the beneficiary is not likely to act in a manner dangerous to 

· himself

· his family, or

· the community. 

Follow the instructions in M21-1MR, Part III, Subpart v, 1.A.2 for preparing administrative decisions on requests for relief.  RO directors must approve these decisions after concurrence by the

· Veterans Service Center Manager

· Pension Management Center Manager, or

· other designee.

Important:  Decisions that deny relief are not subject to review by the Board of Veterans’ Appeals.  They are, however, subject to review in Federal district court.  For this reason, all such decisions must contain a detailed explanation of the basis for denial.


Continued on next page

5.  Handling Incompetency Determinations and Processing Awards, Continued

 PRIVATE INFOTYPE="PRINCIPLE" 
	o.  Examples of Relevant Evidence in Determining Whether to Grant Relief
	The following is considered relevant evidence in determining whether to grant a request for relief from the Brady Act requirements:
· a statement from the beneficiary’s primary mental health physician that assesses the beneficiary’s mental health status over the last five years

· medical evidence that indicates

·  the extent of the beneficiary’s mental health symptoms, and/or

· whether or not the beneficiary is likely to act in a manner dangerous to himself/herself or to the public

· documentation that indicates a court, board, or commission that originally determined the beneficiary was incompetent has since determined the beneficiary 

· is competent, or
· has been rehabilitated through any procedure available under the law, and
· statements or records from law enforcement officials that indicate whether granting relief would be contrary to the public interest.


 PRIVATE INFOTYPE="PRINCIPLE" 
	p.  Unfavorable Factors to Consider When Determining Whether to Grant Relief
	When deciding whether to grant a request for relief from the Brady Act requirements, determine whether any of the following unfavorable factors were evident during the last five years:
· suicidal or homicidal ideations

· overtly aggressive or hostile

· behavior, and/or

· demeanor

· any mental or personality disorder that, if not already evaluated by rating decision, is/was more than 10 percent disabling under the criteria in 38 CFR 4.130
· recurring substance abuse (or any substance abuse within the last year), or
· local, state, or Federal conviction for a
· felony and/or
· violent offense (attempted or otherwise), including (but not limited to)

· menacing

· stalking

· assault

· battery

· burglary

· robbery

· rape, or

· murder.


Continued on next page

5.  Handling Incompetency Determinations and Processing Awards, Continued

 PRIVATE INFOTYPE="PROCEDURE" 
	q.  Actions to Take After Making a Decision
	After making an administrative decision on a request for relief from the requirements of the Brady Act, 
· clear the EP that was established upon receipt of the request for relief

· file the decision and all evidence/information gathered in connection with it on the right flap of the claims folder, and

· follow the instructions in the table below.


	If relief is ...
	Then ...

	denied 
	notify the beneficiary, using the NIC Relief Denial letter in Personal Computer Generated Letters (PCGL).

	granted
	· notify the beneficiary, using the NIC Relief Grant letter in PCGL, and
· notify the NICS Manager of the grant within three days by sending an email under the subject heading NICS Relief Grant to VAVBAWAS/CO/NICS.  Include the following information about the beneficiary in the body of the email:
· name
· claim number

· Social Security number (if different than the claim number)

· date of birth

· address

· telephone number, and

· date of the grant of relief.

Note:  Upon receipt of the email, the NICS Manager notifies the FBI that VA has granted a relief request.  Within approximately two months of receiving notice, the FBI will remove the beneficiary’s name from NICS.


6.  Due Process Requirements for Incompetency Determinations

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on due process requirements for incompetency determinations, including

· notification procedures for a proposed rating of incompetency

· elements of a notice of a proposed rating of incompetency 

· sample language for notice of a proposed rating of incompetency
· notifying an adult beneficiary
· notifying a beneficiary who is a minor
· requirement for oral notification of the beneficiary
· documenting compliance with the requirement for oral notification
· handling a beneficiary’s request for a hearing 

· conducting a hearing prior to a final determination
· proposals on which the beneficiary takes no action, and
· handling a notice of disagreement (NOD) received after a final rating of incompetency.


	Change Date
	May 3, 2012


 PRIVATE INFOTYPE="PROCEDURE" 
	a.  Notification Procedures for a Proposed Rating of Incompetency
	If the rating activity proposes to rate a beneficiary incompetent,
· notify the following of the proposed rating and the beneficiary’s right to submit any pertinent evidence and/or participate in a hearing:
· beneficiary
· Chief Officer of the VA hospital or domiciliary, or
· the beneficiary’s custodian  
· clear the initial EP when all actions associated with it are complete, and
· establish and control the case under EP 600 with a suspense date that is 65 days after the date VA notified the beneficiary of the proposed rating


Continued on next page

6.  Due Process Requirements for Incompetency Determinations, Continued

	a.  Notification Procedures for a Proposed Rating of Incompetency (continued)
	· at the end of the 65-day response period

· take immediate rating action

· notify the beneficiary of the decision

· include a copy of the rating decision in the decision notice

· award benefits to 

· an incompetent Veteran’s spouse, if applicable, under M21-1MR, Part III, Subpart v, 9.B.8.b, or

· the VAMC director, if appropriate, under M21-1MR, Part III, Subpart v, 6.E.23.a
· clear the pending EP 600

· establish an EP 290 pending appointment of a fiduciary

· request F&FE activity to appoint a fiduciary, per M21-1MR, Part III, Subpart v, 9.B.5.b, and

· clear the pending EP 290 upon appointment of the fiduciary.

Exception:  Per 38 CFR 3.353(e), notification of the proposed rating and the right to a hearing are not required when 

· a beneficiary is declared incompetent by a decree of a court of competent jurisdiction, or 

· a court has appointed the beneficiary a fiduciary based on a finding of incompetency.

Note:  Use EP 600 to control the issue of an individual’s competency during the response period, regardless of whether the individual

· is already receiving benefits, or

· has an original claim pending.


Continued on next page

6.  Due Process Requirements for Incompetency Determinations, Continued

 PRIVATE INFOTYPE="PRINCIPLE" 
	b.  Elements of a Notice of a Proposed Rating of Incompetency
	Notice of a proposed rating of incompetency must contain the following elements:

· a short summary of the facts and evidence of record that supports the finding of incompetency or a copy of the proposed rating decision 

· the effect of such a finding on the payment of VA benefits

· notice that a VA rating of incompetency prevents the beneficiary from purchasing firearms, and
· a statement of the beneficiary’s right to 

· submit evidence to show why the proposed action should not be taken

· request a personal hearing to present evidence, and
· have representation during the hearing.

References:
· For sample language for notice of a proposed rating of incompetency, see M21-1MR, Part III, Subpart v, 9.B.6.c.

· For information about the Brady Handgun Violence Prevention Act and requests for relief from its reporting requirements, see M21-1MR, Part III, Subpart v, 9.B.5.j-q.


Continued on next page

6.  Due Process Requirements for Incompetency Determinations, Continued

 PRIVATE INFOTYPE="STRUCTURE" 
	c.  Sample Language:  Notice of a Proposed Rating of Incompetency
	The paragraphs below contain sample language for notice of a proposed rating of incompetency:
We have received medical evidence from [name of physician, medical institution, etc.] which indicates that you may be unable to handle your funds.

Because we cannot make direct payments to persons who are unable to handle their funds, we propose to make the determination that you are unable to handle your financial affairs.  If we take that action, your benefits will be paid to someone we appoint who would receive your benefits and use them for your support.

A determination of incompetency will prohibit you from purchasing, possessing, receiving, or transporting a firearm or ammunition.  If you knowingly violate any of these prohibitions, you may be fined, imprisoned, or both pursuant to the Brady Handgun Violence Prevention Act, Pub.L.No. 103-159, as implemented at 18, United States Code 924(a)(2).

If we decide that you are unable to handle your VA funds, you may apply to this regional office for the relief of prohibitions imposed by the Brady Act with regards to the possession, purchase, receipt, or transportation of a firearm.  Submit your request to the address at the top of this letter on the enclosed VA Form 21-4138, Statement in Support of Claim.  VA will determine whether such relief is warranted.  

You have the right to submit evidence to show why we should not determine that you are unable to handle your funds.

If you want a personal hearing to present evidence or argument about your ability to handle your funds, notify this office within 30 days and we will arrange a time and place for the hearing.  You may bring witnesses if you desire, and their testimony will be entered in the record.  VA will furnish the hearing room, provide a Decision Review Officer and prepare a transcript or summary of the proceedings.  VA cannot pay any other expenses of the hearing since a personal hearing is held only upon your request.

You may be represented, without charge, by an accredited representative of a Veterans organization or other service organization recognized by the Secretary of Veterans Affairs.  You may also be represented by an attorney, for example, an attorney in private practice or a legal aid attorney.  However, under 38 U.S.C. 5904, an agent or attorney may only charge you for services performed after VA has made a decision on a claim and a notice of disagreement has been filed.  If you want representation, let us know and we will send you the necessary forms.  If you have already designated a representative, no further action is required on your part.

If you do not submit evidence within 60 days or request a hearing within 30 days, we will make a decision on the evidence of record.


Continued on next page

6.  Due Process Requirements for Incompetency Determinations, Continued

 PRIVATE INFOTYPE="PROCEDURE" 
	d.  Notifying an Adult Beneficiary
	Use the table below to determine to whom to send notice of a proposed rating of incompetency if the beneficiary is an adult in the care of a medical center or institution, per 38 CFR 3.852.  


	If the beneficiary is …
	Then …

	a patient in a medical center
	send a copy of the notice to the Chief Officer of the hospital or domiciliary.

	· institutionalized in a medical center

· in a non-bed-care status on authorized or unauthorized absence, or

· a member of a domiciliary
	· send a copy of the notice to the Chief Officer of the institution, and
· request that a psychiatric social worker (or other professional staff member designated by the Chief Officer) inform the patient orally about the proposed action and of his/her due process rights.


 PRIVATE INFOTYPE="PROCEDURE" 
	e.  Notifying a Beneficiary Who Is a Minor
	If VA is making payments on behalf of a minor child, and a decision regarding the child’s competency is needed when the child reaches age 18, send notice of a proposed rating of incompetency to
· the fiduciary previously certified by the F&FE activity to receive payments for the child based on his/her status as minor, or 

· a custodian who is recognized as a parent under 38 CFR 3.850(c).


Continued on next page

6.  Due Process Requirements for Incompetency Determinations, Continued

 PRIVATE INFOTYPE="PROCEDURE" 
	f.  Requirement for Oral Notification of the Beneficiary
	Upon sending notice of a proposed rating of incompetency to a beneficiary, ROs must make reasonable efforts to contact him/her by telephone for the purpose of orally informing the beneficiary of the following three provisions:

· The determination of incompetency will prohibit the purchase, possession, receipt, or transportation of a firearm or ammunition.

· Violation of the law may result in a fine and/or imprisonment.

· To apply for relief of any firearm prohibitions resulting from the determination of incompetency, the beneficiary should submit a request to the RO.

“Reasonable efforts” generally consist of an initial telephone contact to the beneficiary’s current telephone number and at least one follow-up attempt, if the initial attempt is unsuccessful.

Notes:  

· Exercise discretion when discussing the proposed rating with the beneficiary, as this type of notice may be upsetting to him/her.

· A voice-mail message is not considered sufficient oral notice.

· If a current, valid telephone number is not available for the beneficiary, use reasonable efforts to secure one, which may include

· searching the telephone directory

· reviewing applicable hospital records, and/or

· contacting the beneficiary’s representative.


 PRIVATE INFOTYPE="PROCEDURE" 
	g.  Documenting  Compliance With the Requirement for Oral Notification

	Document compliance with the requirement to give oral notice of the three provisions in M21-1MR, Part III, Subpart v, 9.B.6.f on VA Form 21-0820, Report of General Information.
If an initial and follow-up attempt to contact the beneficiary by telephone is unsuccessful, document the actions taken in a “contact note” in Modern Award Processing – Development (MAP-D).
Notes:

· If telephone contact with the beneficiary is made, but oral delivery of the notice is unsuccessful because, for example, the beneficiary is physically or mentally incapacitated, fully explain the circumstances on VA Form 21-0820.
· If the beneficiary later reports never receiving or not understanding the initial oral notice, provide it again and document the action on VA Form 21-0820.


Continued on next page

6.  Due Process Requirements for Incompetency Determinations, Continued

 PRIVATE INFOTYPE="PROCEDURE" 
	h.  Handling a Beneficiary’s Request for a Hearing 
	If the beneficiary requests a personal hearing, advise him/her that 

· he/she may bring witnesses and that witness testimony will be included in the record

· he/she may be represented by an

· accredited representative of a Veterans organization or other service organization recognized by the VA at no charge, or

· employed attorney

· VA furnishes the hearing room, provides hearing officials, and prepares the transcript or summary of the proceedings, and
· VA cannot pay any other expenses of the hearing.

Note:  If the beneficiary expresses a desire for representation but has not yet designated a representative, furnish the necessary forms to help the beneficiary obtain one.
Reference:  For more information on hearings, see M21-1MR, Part I, 4.1.


 PRIVATE INFOTYPE="PRINCIPLE" 
	i.  Conducting the Hearing Prior to a Final Determination
	The Decision Review Officer (DRO) conducts the hearing in accordance with the provisions in M21-1MR, Part I, 4.4.

Due to the nature of the hearing, the DRO must provide latitude to allow participation on behalf of, and assistance to, the beneficiary by the next of kin or any other person of the beneficiary’s choice. 


 PRIVATE INFOTYPE="PRINCIPLE" 
	j.  Proposals on Which the Beneficiary Takes No Action
	If the beneficiary does not respond to notice of the proposed rating, either by submitting evidence or requesting a hearing, the rating activity makes a decision as to competency based on the evidence of record.

Reference:  For more information on follow-up actions after the response period ends, see M21-1MR, Part III, Subpart v, 9.B.5.b.


Continued on next page

6.  Due Process Requirements for Incompetency Determinations, Continued

 PRIVATE INFOTYPE="PROCEDURE" 
	k.  Handling a Notice of Disagreement (NOD) Received After a Final Rating of Incompetency 
	If a notice of disagreement (NOD) is received after a final rating of incompetency,
· prepare a statement of the case (SOC)

· send the SOC to
· the beneficiary, or fiduciary, if applicable, and
· the beneficiary’s or fiduciary’s representative, and
· enclose VA Form 9, Appeal to Board of Veterans’ Appeals.
Important:  When preparing the SOC, carefully consider whether the inclusion of certain information could be detrimental to the beneficiary’s state of mind.  A decision to exclude information on this basis must be supported by a physician’s opinion and advice concerning the appropriate way to communicate the information directly to the beneficiary.

References:  For more information on 

· sending a SOC, see M21-1MR, Part I, 5.D.20, and
· releasing information that may be detrimental to the beneficiary’s state of mind, see M21-1MR, Part I, 5.D.19.d.


7.  Processing Awards for Supervised Direct Payment (SDP)

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on processing awards of SDP, including

· F&FE activity’s authorization of SDP

· reopened awards and SDP certifications more than one year old

· processing SDP awards, and
· processing and controlling an SDP award for less than the full amount.


	Change Date
	May 3, 2012


 PRIVATE INFOTYPE="PRINCIPLE" 
	a.  F&FE Activity’s Authorization of SDP
	Under 38 CFR 13.56, the F&FE activity may authorize SDP to 

· Veterans rated incompetent, or 

· any other adult beneficiary for whom appointment of a fiduciary has been requested based on a VA rating or judicial determination of incompetency.  

If the F&FE activity concludes that such method of payment is consistent with the beneficiary’s capacity and affords a reasonable protection of the beneficiary’s interests, the F&FE activity indicates approval for SDP on VA Form 21-555.


 PRIVATE INFOTYPE="PRINCIPLE" 
	b.  Reopened Awards and SDP Certifications More than One Year Old
	Do not award benefits under a reopened claim to a Veteran or other adult beneficiary based on an SDP certification that is more than one year old without concurrence from the F&FE activity regarding this method of payment.

If necessary, request a current VA Form 21-555 by preparing a VA Form 21-592 to the F&FE activity, furnishing all of the pertinent information referenced in M21-1MR, Part III, Subpart v, 9.A.1.c.  


Continued on next page

7.  Processing Awards for Supervised Direct Payment (SDP), Continued

 PRIVATE INFOTYPE="PROCEDURE" 
	c.  Processing SDP Awards
	If the F&FE activity certifies SDP to a Veteran or other adult beneficiary,
· annotate the award print with the following notation:  VA Form 21-555 [date] supervised direct payment
· enter the fiduciary file location and competency payment code 5 on the address screen for Veteran cases, and
· furnish a copy of the award print to the certifying F&FE activity.


 PRIVATE INFOTYPE="PROCEDURE" 
	d.  Processing and Controlling an SDP Award for Less Than the Full Amount
	In both Veteran and other adult beneficiary cases, the F&FE activity may recommend that an award for less than the full amount be released to the beneficiary for a limited period of time.  This period of time is generally six months, but in no event should it exceed one year.  

The table below shows the steps the authorization activity takes when processing an SDP award in the Benefits Delivery Network (BDN) for less than the full amount.

Reference:  For information on processing awards in the Veterans Service Network (VETSNET), see the VETSNET Awards User Guide.


	Step
	Action

	1
	Make payments as certified on the VA Form 21-555.  

If the beneficiary is

· a Veteran or a surviving spouse, treat the amount not paid as an open-ended, Type 1 withholding 

· a parent or a Veteran’s child who has attained majority and was determined to be permanently incapable of self-support at the age of 18

· make the award at the reduced rate, and
· use special law code 10 (since BDN does not allow for the withholding of benefits from an award to a child or parent), and
· an individual receiving benefits under an apportioned award, follow the instructions in M21-1MR, Part III, Subpart v, 9.C.12.d.

Reference:  For more information on using special law code 10, see M21-1, Part V, 6.09.


Continued on next page

7.  Processing Awards for Supervised Direct Payment (SDP), Continued

	d.  Processing and Controlling an SDP Award for Less Than the Full Amount (continued)


	Step
	Action

	2
	Control the case for a date six months after date of certification.

	3
	Upon expiration of the six-month control, request that the F&FE activity furnish a certification in order to release the withheld amounts to either

· the beneficiary, or

· a fiduciary.

	4
	Did the F&FE activity certify an extension of the period for payment of less than the full amount not to exceed the one-year limitation?

· If yes

· establish a control in these cases for 30 days before the expiration of the extended period, and 

· repeat Step 3.

· If no, release any withheld funds.


8.  Processing Awards to a Spouse Under 38 CFR 3.850(a)(2) and 38 CFR 13.57

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on authorizing awards to a spouse under 38 CFR 3.850(a)(2) and 38 CFR 13.57, including

· awards to the spouse of an incompetent Veteran

· conditions under which immediate award action may be taken
· handling retroactive benefits due the Veteran
· processing an award to the spouse of an incompetent Veteran in BDN
· required language in the decision notice to the spouse
· notification requirements for awards involving retroactive benefits, and
· handling information indicating the spouse may be an unsuitable fiduciary.


	Change Date
	May 3, 2012


 PRIVATE INFOTYPE="PRINCIPLE" 
	a.  Awards to the Spouse of an Incompetent Veteran
	Under 38 CFR 3.850(a)(2) and 38 CFR 13.57, an award to the spouse of a Veteran, who is rated or judicially declared incompetent, for the care of the Veteran and his/her dependents, may be authorized for the full benefit payable to the Veteran.
Note:  Such an award is not an apportionment but an award to a spouse in a fiduciary capacity and, as such, is subject to apportionment to other dependents of the Veteran not being provided for by the spouse.


Continued on next page

8.  Processing Awards to a Spouse Under 38 CFR 3.850(a)(2) and 38 CFR 13.57, Continued

 PRIVATE INFOTYPE="PROCEDURE" 
	b.  Conditions Under Which Immediate Award Action May Be Taken
	An immediate award of benefits may be made to the spouse of an incompetent Veteran under the following conditions:

· the Veteran and the spouse are not estranged

· VA has established the Veteran’s spouse as a dependent or there is prima facie evidence that a marital relationship exists, and
· the evidence of record does not indicate
· the spouse would be an unsuitable fiduciary, or
· a court has appointed a fiduciary other than the Veteran’s spouse.
If these conditions are not met, authorization activity must postpone award action until it

·  sends VA Form 21-592 to the F&FE activity (for the purpose of requesting the appointment or certification of a fiduciary), and

· receives a response from the F&FE activity on VA Form 21-555.


 PRIVATE INFOTYPE="PROCEDURE" 
	c.  Handling Retroactive Benefits Due the Veteran
	For any period of entitlement prior to the date of last payment, prepare the award to withhold retroactive payments pending receipt of the F&FE activity’s certification of the spouse as the Veteran’s fiduciary. 

Upon receipt of the F&FE activity’s certification, process an amended award to release any withheld benefits in accordance with the certification.


Continued on next page

8.  Processing Awards to a Spouse Under 38 CFR 3.850(a)(2) and 38 CFR 13.57, Continued

 PRIVATE INFOTYPE="PROCEDURE" 
	d.  Processing an Award to the Spouse of an Incompetent Veteran in BDN
	The table below describes the steps for processing an award to the spouse of an incompetent Veteran under 38 CFR 3.850(a)(2) and 38 CFR 13.57.

Reference:  For information on processing awards in VETSNET, see the VETSNET Awards User Guide.


	Stage
	Description

	1
	The authorization activity

· prepares an award to the spouse like any other award to a fiduciary on behalf of a Veteran under payee number 00

· withholds retroactive benefits under a type 1 withholding pending certification of a fiduciary by the F&FE activity

· makes the award payable to the spouse with the legend Spouse of [Veteran’s name]
· enters the fiduciary file location on the PENDING ISSUE/CORPORATE CONTROL and FIDUCIARY screens, and
· annotates the award print with the following:  Award “as spouse” under M21-1MR, Part III, Subpart v, 9.B.8.
Note:  If direct deposit is in place, terminate it by entering X in the CANCEL DD/EFT field on the ADDRESS screen during award or change-of-fiduciary processing.

	2
	The authorization activity attaches a copy of the award print to VA Form 21-592 and sends it to the F&FE activity.

	3
	The authorization activity follows the instructions in M21-1MR, Part III, Subpart v, 9.B.8.e and f for notifying the spouse-payee of the award action taken.


Continued on next page

8.  Processing Awards to a Spouse Under 38 CFR 3.850(a)(2) and 38 CFR 13.57, Continued

	d.  Processing an Award to the Spouse of an Incompetent Veteran in BDN (continued)


	Stage
	Description

	4
	The F&FE activity either certifies
· the spouse, or 

· a different fiduciary via VA Form 21-555.

If necessary, the F&FE activity may 

· suspend payments to the Veteran’s spouse, and 

· proceed with the selection of a different fiduciary.  

	5
	If the F&FE activity certifies a different fiduciary, the authorization activity takes award action to pay the person shown on the VA Form 21-555.


 PRIVATE INFOTYPE="PRINCIPLE" 
	e.  Required Language in the Decision Notice to the Spouse
	When processing an immediate award to a spouse-payee pending certification of the spouse as the Veteran’s fiduciary, the award letter must contain the following language:

Payment of this award will be made to you in a fiduciary capacity. You must agree to use the payments for the benefit of the Veteran and any of the Veteran's dependents in your custody, as well as for your own benefit.

A VA representative will contact you in the near future to explain your duties and discuss any arrangements that may be necessary for the use of the money paid.


Continued on next page

8.  Processing Awards to a Spouse Under 38 CFR 3.850(a)(2) and 38 CFR 13.57, Continued

 PRIVATE INFOTYPE="PROCEDURE" 
	f.  Notification Requirements for Awards Involving Retroactive Benefits
	If retroactive benefits have been withheld from an award to the spouse of an incompetent Veteran, prepare a letter to the spouse-payee that
· specifies the basic award data, including the

· rates

· amounts withheld

· effective dates, and
· reason for payment adjustment

· advise the spouse-payee of the fact that retroactive benefits have been withheld pending official certification of the person to receive payments on the Veteran’s behalf, and
· advise the spouse-payee that the withheld benefits will be released once such certification is received.

Note:  If the award was processed in BDN, suppress the system-generated letter.


 PRIVATE INFOTYPE="PROCEDURE" 
	g.  Handling Information Indicating the Spouse May Be an Unsuitable Fiduciary
	In some cases, subsequent to processing an award to the spouse of an incompetent Veteran, the authorization activity may receive information indicating the spouse is

· not providing for the Veteran or the Veteran’s dependents, or 

· otherwise unsuitable to act in a fiduciary capacity.

In these cases

· fully inform the F&FE activity of the circumstances 

· request that the F&FE activity expedite the appointment of another fiduciary, if appropriate, and 

· control the case for the F&FE activity’s response.
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