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M21-1MR, Part III, Subpart v, Chapter 5, Section A


Section A.  Elections and Waivers in Military Retirement Pay Cases

 PRIVATE INFOTYPE="OTHER" Overview

	In this Section
	This section contains the following topics:


	Topic
	Topic Name
	See Page

	1
	Prohibition of Concurrent Payment of Department of Veterans Affairs (VA) Benefits and Military Retirement Pay
	5-A-2

	2
	Obtaining an Election or Waiver of Military Retirement Pay
	5-A-7

	3
	Handling a Claim With a Statement Negating an Election or Waiver of Military Retirement Pay
	5-A-9

	4
	Handling a Claim for Improved Pension
	5-A-15

	5
	Handling Elections or Waivers of Military Retirement Pay in Incompetency Cases
	5-A-16

	6
	Concurrent Retirement and Disability Payments (CRDP)
	5-A-22

	7
	Concurrent Payment of VA Benefits With Combat Related Special Compensation (CRSC)
	5-A-27


1.  Prohibition of Concurrent Payment of Department of Veterans Affairs (VA) Benefits and Military Retirement Pay

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	38 CFR 3.750 prohibits the total of the monthly payments to a veteran from exceeding the greater amount of either the Department of Veterans Affairs (VA) benefits or military retirement pay to which he/she is entitled.

This topic contains information on

· the restriction on the concurrent payment of VA benefits and military retirement pay

· retainer pay as a form of military retirement pay

· the prohibition under 38 CFR 3.750 of combined benefits to exceed the amount of the greater benefit

· the unrestricted election, reelection, or waiver of military retirement pay

· the advantage of waiving military retirement pay

· examining a claim and separation reports for military retirement pay

· retirement pay verification from DMDC

· the XMDC command for a DMDC inquiry, and

· deferring the award action in absence of an election or waiver.


	Change Date
	November 21, 2006


	a.  Restriction on the Concurrent Payment of VA Benefits and Military Retirement Pay
	38 U.S.C. 5304(a) provides a statutory restriction on the concurrent payments of military retirement pay and the following types of Department of Veterans Affairs (VA) benefits:

· compensation

· Section 306 Pension, or 

· Old Law Pension.

Notes: 

· Election of payment of military retirement pay or VA benefits may be made under provisions of 38 CFR 3.750.  An election is not required in Improved Pension cases.  The military retirement pay counts as income.

· The restriction on concurrent payment includes the additional benefit payable for dependents or special monthly compensation or pension.




Continued on next page

1.  Prohibition of Concurrent Payment of Department of Veterans Affairs (VA) Benefits and Military Retirement Pay, Continued

	a.  Restriction on the Concurrent Payment of VA Benefits and Military Retirement Pay (continued)
	Important:  Some veterans are entitled to concurrent payment of compensation and retirement pay under the National Defense Authorization Act for Fiscal Year 2004 or reimbursement for waived retirement pay under the National Defense Authorization Act for Fiscal Year 2003.  For more information, see M21-1MR, Part III, Subpart v, 5.A.6.b and M21-1MR, Part III, Subpart v, 5.A.7.a.


	b.  Retainer Pay as a Form of Military Retirement Pay
	Naval and Marine Corps enlisted personnel with 20 or more years but less than 30 years of service may request transfer to the Fleet Reserve or Fleet Marine Corps Reserve and receive retainer pay.  

Both retainer pay and retired pay are considered forms of military retirement pay, and may not be awarded concurrently with VA compensation, Section 306 Pension, or Old Law Pension.  The retainer pay, as a form of retirement pay, must be waived under 38 CFR 3.750 in order to receive compensation or Section 306 and Old Law pension.


	c.  Prohibition Under 38 CFR 3.750 of Combined Benefits to Exceed the Amount of the Greater Benefit
	38 CFR 3.750(c) prohibits the total of the monthly payments (combined VA benefits and military retirement) to the veteran from exceeding the greater amount of the following benefits:

· the VA benefit, or 

· the military retired pay or retainer pay.


	d.  Unrestricted Election/ Reelection/ Waiver of Military Retirement Pay
	Per 38 CFR 3.750 (b), there is no restriction on the right of election, reelection, or waiver of military retirement pay by 

· members of the Armed Forces, or 

· commissioned officers of the 

· National Oceanic and Atmospheric Administration (NOAA), or

· United States Public Health Service (USPHS).

Note: Previous agencies of the Coast and Geodetic Survey and Environmental Science Services Administration were incorporated into NOAA.


Continued on next page

1.  Prohibition of Concurrent Payment of Department of Veterans Affairs (VA) Benefits and Military Retirement Pay, Continued

	e.  Advantage of Waiving Military Retirement Pay
	Veterans frequently waive only so much of their military retired pay or retainer pay as is equal to the amount of compensation, Section 306 Pension, or Old Law Pension to which they are entitled.  

Since compensation, Section 306 and Old Law Pension are not taxable benefits, but military retirement pay from the Armed Forces based on age or length of service is taxable, there is an obvious advantage for a veteran to waive military retirement pay.

Note:  When military retirement pay is waived in claims for Section 306 Pension or Old Law Pension, 90 percent of the waived retirement pay counts as income following the 10-percent statutory exclusion, per 38 CFR 3.262(e)(2) and 38 CFR 3.262(h).


	f.  Examining Claim and Separation Reports for Military Retirement Pay
	To avoid overpayments, carefully examine the following information sources to determine if military retirement pay has been granted:

· DD Form 214, Certificate of Release or Discharge from Active Duty or other reports of separation 
· VA Form 21-526, Veterans Application for Compensation or Pension, or its equivalent

· miscellaneous screen in Share (see Share Users Guide), or 

· information from the Defense Manpower Data Center (DMDC).  (See M21-1MR, Part III, Subpart v, 5.A.1.g.)

If it cannot be determined that military retirement pay is or is not being paid by the service department

· request such information from the veteran, and

· ensure that the service department verifies any conflicting information.


Continued on next page

1.  Prohibition of Concurrent Payment of Department of Veterans Affairs (VA) Benefits and Military Retirement Pay, Continued

	g.  Retirement Pay Verification From DMDC
	Military retirement and Survivor Benefit Plan (SBP) payments may be verified through the DMDC.  This information is available through BDN on the DC1 screen, using the XMDC command.
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	h.  The XMDC Command for a DMDC Inquiry 
	The XMDC command is used to access the DC1 screen and request data about military payments.  To access the DC1 screen and submit a request,

· enter the command, XMDC, then

· on the XMDC screen, enter the Social Security number of the veteran.

Responses to XMDC requests may involve some delay time.


	Time of Inquiry
	Response Available

	Initial request before 12:00 p.m. CST
	Same day after 1:00 p.m. CST

	Initial request after 12:00 p.m. CST
	Next work day

	Second inquiry within 14 days
	Instantly


	Reference:  For more information about Reserve or National Guard requests for return of SMRs, see M21-1, Part III, Subpart iii, 2.A.1.g.


Continued on next page

1.  Prohibition of Concurrent Payment of Department of Veterans Affairs (VA) Benefits and Military Retirement Pay, Continued

	i.  Deferring Award Action in the Absence of an Election/ Waiver
	If a veteran in receipt of military retirement pay, including one on the Temporary Disability Retirement List (TDRL), becomes entitled to disability compensation, take no award action in the absence of an election or an effective waiver.  

Reference:  For more information on removal from the TDRL, see M21-1MR, Part III, Subpart v, 5.B.12.


2.  Obtaining an Election or Waiver of Military Retirement Pay

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	In order for an entitled veteran to receive VA compensation, he/she must submit an election of VA benefits or waiver of military retirement pay.

This topic contains information on obtaining an election or waiver of military retirement pay, including

· accepting VA Form 21-526, Veterans Application for Compensation or Pension as an election or waiver

· using VA Form 21-651, Election of Compensation in Lieu of Retired Pay or Waiver of Retired Pay to Secure Compensation From Department of Veterans Affairs (38 U.S.C. 5304(a)-5305) to obtain an election or waiver

· interacting with the retired pay center to certify an election or waiver

· the action to take upon receipt of an election or waiver and establishment of entitlement to VA benefits, and

· notifying the insurance activity.


	Change Date
	November 21, 2006


	a.  Accepting VA Form 21-526 as an Election or Waiver
	Per 38 CFR 3.750(c), the veteran’s application for VA benefits on VA Form 21-526, Veterans Application for Compensation or Pension (edition of November 1977 or later), constitutes an election or waiver in the absence of a specific statement to the contrary.


	b.  Using VA Form 21-651 to Obtain an Election or Waiver
	Use VA Form 21-651, Election of Compensation in Lieu of Retired Pay or Waiver of Retired Pay to Secure Compensation From Department of Veterans Affairs (38 U.S.C. 5304(a)-5305) when it is necessary to obtain the veteran’s or fiduciary’s signature on the election or waiver.

Issue VA Form 21-651, Election of Compensation in Lieu of Retired Pay or Waiver of Retired Pay to Secure Compensation From Department of Veterans Affairs (38 U.S.C. 5304(a)-5305) to the veteran or fiduciary.  When furnishing the form to the veteran or fiduciary, complete the first five items.  The form includes instructions to the veteran or fiduciary to sign and date the form and return it to the VA office shown in block 1 of the form.

Note:  When the completed form is received in VA, retain the original in the claims folder.


Continued on next page

2.  Obtaining an Election or Waiver of Military Retirement Pay, Continued

	c.  Interacting With Retired Pay Centers to Certify an Election or Waiver
	The retired pay centers accept award action by VA as certification that an election or waiver is on file with VA without requiring “hard copy” documentation.  

VA is responsible for providing retired pay centers with a copy of a completed VA Form 21-526, Veterans Application for Compensation or Pension or VA Form 21-651, Election of Compensation in Lieu of Retired Pay or Waiver of Retired Pay to Secure Compensation From Department of Veterans Affairs (38 U.S.C. 5304(a)-5305) or other documentation only on specific request.  Do not routinely forward election or waiver forms. 

Reference:  For more information on sharing waiver election and waiver forms, see M21-1MR, Part III, Subpart v, 5.C.19.b.


	d.  Action Upon Receipt of an Election or Waiver and Established Entitlement to VA Benefits
	Take award action in accordance with instructions in M21-1MR, Part III, Subpart v, 5.B.8 when VA

· receives from the veteran either of the following two forms constituting an election or waiver 

· VA Form 21-526, Veterans Application for Compensation or Pension, or 

· VA Form 21-651, Election of Compensation in Lieu of Retired Pay or Waiver of Retired Pay to Secure Compensation From Department of Veterans Affairs (38 U.S.C. 5304(a)-5305), and

· establishes the veteran’s entitlement to compensation.

Note:  Do not defer award action pending confirmation from the retired pay center of a waiver of military retirement pay.  


	e.  Notifying the Insurance Activity
	Follow the procedures in M21-1MR, Part III, Subpart iv, 7.A.2.b to notify the insurance activity.  


3.  Handling a Claim With a Statement Negating an Election or Waiver of Military Retirement Pay

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	In some cases, the veteran chooses to receive military retirement pay over VA benefits.  

This topic contains information on handling a claim with a statement negating the election or waiver of military retirement pay, including

· the process for handling a statement negating the election or waiver of military retirement pay

· notifying the veteran of the determinations made on his/her claim

· furnishing VA Form 21-651, Election of Compensation in Lieu of Retired Pay or Waiver of Retired Pay to Secure Compensation From Department of Veterans Affairs (38 U.S.C. 5304(a)-5305) and informing the veteran of the restriction of concurrent payments

· the effective date of VA benefit payments

· the effect of the recoupment of readjustment or separation pay on the VA’s offset of military retirement pay

· reopening a claim for VA benefits

· informing the veteran of his/her eligibility for ancillary benefits

· the control requirement for a review examination when benefits are not paid

· establishing the control for the review examination, and

· notifying the insurance activity.


	Change Date
	November 21, 2006


	a.  Process for Handling a Statement Negating an Election or Waiver of Military Retirement Pay
	The table below outlines the process for handling a statement negating an election or waiver of military retirement pay when service connection is granted, and either

· the veteran submits a statement with his/her claim application that he/she does not want the claim to constitute an election or waiver

· VA Form 21-526, Veterans Application for Compensation or Pension is signed in block 21e, electing receipt of military retirement pay, or 

· VA Form 21-526, Veterans Application for Compensation or Pension does not contain the election statement over the veteran’s signature in block 25.


	Stage
	Description
	Reference

	1
	Process a denial under code 19, “Veteran in receipt of retired pay” instead of processing the rating decision and an award in the usual manner.
	See M21-1, Part V, Chapter 10.09


Continued on next page

3.  Handling a Claim With a Statement Negating an Election or Waiver of Military Retirement Pay, Continued

	a.  Process for Handling a Statement Negating an Election or Waiver of Military Retirement Pay (continued)


	Stage
	Description
	Reference

	2
	Notify the veteran of the determination made on his/her claim.
	See M21-1MR, Part III, Subpart v, 5.A.3.b.

	3
	· Furnish the veteran with VA Form 21-651, Election of Compensation in Lieu of Retired Pay or Waiver of Retired Pay to Secure Compensation From Department of Veterans Affairs (38 U.S.C. 5304(a)-5305), and 

· inform the veteran of the restriction of concurrent payments of VA benefits and military retirement pay.
	See M21-1MR, Part III, Subpart v, 5.A.3.c.

	4
	Inform the veteran of the effective date for the VA benefit payments if a waiver is received.
	See M21-1MR, Part III, Subpart v, 5.A.3.d.

	5
	Inform the veteran of the effect that the recoupment of readjustment or separation pay has on the VA offset of military retirement pay, if necessary.
	See M21-1MR, Part III, Subpart v, 5.A.3.e.

	6
	Inform the veteran of any eligibility to ancillary benefits.
	See M21-1MR, Part III, Subpart v, 5.A.3.g.

	7
	If VA benefits are not paid or will not be paid, and the rating activity has determined that a review examination is necessary, maintain a future date control.


	See 

· M21-1MR, Part III, Subpart v, 5.A.3.h, and

· M21-1MR, Part III, Subpart v, 5.A.3.i.


Continued on next page

3.  Handling a Claim With a Statement Negating an Election or Waiver of Military Retirement Pay, Continued

	b.  Notifying the Veteran of Determinations on His/Her Claim
	Use a locally-generated letter to inform the veteran of the

· disabilities for which service connection has been granted

· disabilities for which service connection has been denied, and

· rate payable, including scheduled future changes.

Reference:  For more information on notification, see 38 CFR 3.103. 


	c.  Furnishing VA Form 21-651 and Informing the Veteran of a Restriction on Concurrent Payments
	In addition to processing the denial and notifying the veteran of the denial

· furnish VA Form 21-651, Election of Compensation in Lieu of Retired Pay or Waiver of Retired Pay to Secure Compensation From Department of Veterans Affairs (38 U.S.C. 5304(a)-5305), per 38 U.S.C. 5304(a) and 5305
· inform the veteran that 

· the claim must be denied until the enclosed VA Form 21-651, Election of Compensation in Lieu of Retired Pay or Waiver of Retired Pay to Secure Compensation From Department of Veterans Affairs (38 U.S.C. 5304(a)-5305) is returned, because there is a statutory restriction on concurrent payments of compensation and the full amount of military retirement pay, and 

· if VA compensation is elected within one year from the date of the notification letter, his/her entitlement to VA benefits will be from the effective date shown as if the claim had not been denied (with payment subject to date retirement pay is waived by the military), and

· ask the veteran to complete and return the VA Form 21-651, Election of Compensation in Lieu of Retired Pay or Waiver of Retired Pay to Secure Compensation From Department of Veterans Affairs (38 U.S.C. 5304(a)-5305) to the office from which it was sent, if compensation is desired.


	d.  Effective Date of VA Benefit Payments
	If the veteran waives a portion of his/her retirement pay, the full rate of VA compensation payments will begin as of the effective date of reduction of military retirement pay.

Reference:  For additional information about this effective date, see VAOPGCPREC 7-01.


Continued on next page

3.  Handling a Claim With a Statement Negating an Election or Waiver of Military Retirement Pay, Continued

	e.  Effect of the Recoupment of Readjustment or Separation Pay on VA’s Offset of Military Retirement Pay
	The recoupment of a prior award of readjustment or separation pay by the service department does not affect the VA offset for the receipt of military retirement pay.  

However, VA may be required to repay amounts of readjustment or separation pay previously recouped by VA.  If separation pay was recouped by both VA and the service department, VA may have to refund the amount of separation pay withheld.  

Reference:  For more information on handling the recoupment of separation or readjustment pay by both VA and the service department, see M21-1MR, Part III, Subpart v, 4.B.6.d.


	f.  Reopening a Claim for VA Benefits
	The claim may be reopened at any time after one year from the date of the notification letter.  When the claim is reopened, VA must again determine entitlement to compensation based on the degree of the service-connected disabilities, if any, which may exist at the time the claim is reopened.  

Upon receipt of a reopened claim, refer the claims folder to the rating activity for an amended or confirmed and continued (C&C) rating.

Note:  A reopened claim for static disabilities may be approved without referral to the rating activity.  See M21-1MR, Part III, Subpart v, 4.C.16.f regarding resumption of compensation for reopened static claims.


Continued on next page

3.  Handling a Claim With a Statement Negating an Election or Waiver of Military Retirement Pay, Continued

	g.  Informing the Veteran of His/Her Eligibility for Ancillary Benefits
	If the rating decision establishes basic eligibility to Dependents' Educational Assistance (DEA)

· enclose VA Pamphlet 22-73-3, Summary of Educational Benefits Under the Dependents’ Educational Assistance Program, Chapter 35 of Title 38, U.S. Code, and 

· inform the veteran of DEA eligibility.  

If the file shows the existence of potentially eligible persons, enclose VA Form 22-5490, Application for Survivors' and Dependents' Educational Assistance.

References:  For more information on 

· vocational rehabilitation ancillary benefits, see M21-1MR, Part IX, Subpart i, 1.A.6.a

· specially adapted housing or special home adaptation grant, see M21-1MR, Part IX, Subpart i, 3.1, and

· automobile ancillary benefits, see M21-1MR, Part IX, Subpart i, 2.1.a.


	h.  Control Requirement for a Review Examination When Benefits Are Not Paid
	It is necessary to control future review examinations in a case in which monetary benefits are not being paid for compensable evaluations, that is, a case in which military retirement pay has not been waived.

Rationale:  The protective provisions of 38 U.S.C. 110 and 38 CFR 3.951 do not require a concurrent award of monetary benefits.

Note:  See VAOPGCPREC 5-95 for discussion of a situation in which the protection of 38 U.S.C. 110 does not apply.


Continued on next page

3.  Handling a Claim With a Statement Negating an Election or Waiver of Military Retirement Pay, Continued

	i.  Establishing the Control for a Review Examination
	If the rating activity determines that a review examination is necessary on a claim in which no monetary benefits are paid, the authorization activity must maintain a future date control.

Reference:  For guidelines on 

· scheduling a future examination, see 38 CFR 3.327 (b)(1), and 

· controlling a future examination, see M21-1MR, Part III, Subpart iv, 3.C.18.

Use the table below to establish the correct future issue control.


	If the examination date is …
	Then …

	at least 10 days in the future


	establish and maintain a pending future issue control by 

· entering the appropriate 

· future date for the exam

· future reason code 39

· leaving the date of claim blank, and 

· annotating the claims folder to reflect the reason for the control.

Note:  A Diary control cannot be used without a master record.  A future issue with a date of claim is limited to one year in the future.  Therefore, a future issue control without a date of claim is used.

Reference:  For more information on establishing the control, see the SHARE User’s Guide and M21-1, Part V, 16.02 h. 

	less than 10 days in the future
	· use a local control such as a desk diary, or 

· establish a pending issue and request an at-once examination.


	j.  Notifying the Insurance Activity
	Follow the procedures in M21-1MR, Part III, Subpart vi, 8.5.e (TBD) or M21-1, Part IV, 23.11.


4.  Handling a Claim for Improved Pension

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	Because an election or waiver is not required in Improved Pension cases, special procedures apply for handling Improved Pension claims involving military retirement pay.

This topic contains information on handling a claim for Improved Pension, including

· no requirement for waiver of retirement pay for Improved Pension claims

· Benefits Delivery Network (BDN) coding for an Improved Pension claim, and

· handling an election of Improved Pension over compensation, Section 306 Pension, or Old Law Pension.


	Change Date
	November 21, 2006


	a.  No Requirement for Waiver of Retirement Pay for Improved Pension Claims
	Effective October 1, 1980, an election or waiver is not required to pay Improved Pension to a veteran entitled to, or in receipt of, military retirement pay.

Consider the amount of military retirement pay as income, as with any other retirement income.


	b.  BDN Coding for an Improved Pension Claim
	To code the Benefits Delivery Network (BDN) for Improved Pension claims, enter the monthly amount in dollars and cents in the MIL RET field on the 306 screen.

Reference:  For more information on BDN coding, see M21-1, Part V, 5.07d.


	c.  Handling an Election of Improved Pension Over Compensation, Section 306 Pension, or Old Law Pension
	If a veteran who is entitled to military retirement pay elects Improved Pension over compensation, Section 306 Pension, or Old Law pension

· send a locally-generated letter to the appropriate service department finance center, and

· certify the date of award for Improved Pension so that payment of military retirement pay may be resumed.

Note:  Waived military retirement pay counts as income for Improved Pension under 38 CFR 3.276(a).


5.  Handling Elections or Waivers of Military Retirement Pay in Incompetency Cases

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	Special procedures govern who may elect or waive military retirement pay in incompetency cases.

This topic contains information on handling elections or waivers of military retirement pay in incompetency cases, including

· who may elect or waive military retirement pay with a service department finding of incompetency

· service department incompetency determinations and designation of a trustee

· handling a service department’s finding of a veteran’s incompetency

· handling a disagreement on a fiduciary appointment

· handling an election or waiver from a spouse payee

· handling an election or waiver from an institutional fiduciary

· advising a fiduciary of the reduction of VA benefits and the right to reelect military retirement pay, and

· the requirements for the service department to accept an election or waiver based on restored competency.


	Change Date
	November 21, 2006


	a.  Who May Elect or Waive Military Retirement Pay With a Service Department Finding of Incompetency
	If a service department finds that a veteran is mentally incompetent, only a trustee or fiduciary recognized by one of the military services may make an election or waiver of military retirement pay.  

Do not accept an election or waiver based on a veteran’s signature on VA Form 21-526, Veterans Application for Compensation or Pension when a service department holds the veteran to be incompetent.

If required under State law, the court must authorize the fiduciary or trustee to make an election or waiver before such election or waiver is processed.


Continued on next page

5.  Handling Elections or Waivers of Military Retirement Pay in Incompetency Cases, Continued

	b.  Service Department Incompetency Determinations and the Designation of a Trustee
	Per 37 U.S.C. 602, a board of medical officers or physicians is required to 

· find a member of the Armed Forces mentally incompetent, or 

· determine restored competency.

If the board finds the member is incompetent, the Secretary of that service department designates a trustee to receive the veteran’s military retirement pay.


	c.  Handling a Service Department’s Finding of a Veteran’s Incompetency
	Follow the steps in the table below to handle the service department’s finding of a veteran’s incompetency.


	Step
	Action

	1
	· Refer the claims folder to the rating activity for a memorandum competency rating, and

· develop evidence to determine if a trustee has been appointed by the service department, and if so, identify such trustee.

Note:  Base this rating action on the Physical Evaluation Board findings, if possible.  If needed, request that a VA examination be conducted in accordance with 38 CFR 3.326.


Continued on next page

5.  Handling Elections or Waivers of Military Retirement Pay in Incompetency Cases, Continued

	c.  Handling a Service Department’s Finding of a Veteran’s Incompetency (continued)


	Step
	Action

	2
	Did the rating activity make a final VA rating of incompetency?

· If yes
· forward a VA Form 21-592, Request for Appointment of a Fiduciary, Custodian or Guardian, to the fiduciary activity for the appointment of a fiduciary

· identify the fiduciary appointed by the service department as the person recognized as fiduciary for payment of military retirement pay, and 

· recommend to the fiduciary activity that the service department-appointed fiduciary serve as the VA fiduciary.

· If no, then no action is necessary if the rating activity has held that the veteran is competent for VA payment purposes. 

	3
	Did the fiduciary activity recognize the same fiduciary as the service department?

· If yes, prepare a denial and notify the fiduciary as provided in M21-1MR, Part III, Subpart v, 5.A.3.a without regard to the election incorporated into VA Form 21-526, Veterans Application for Compensation or Pension.  (Important:  Do not apply the provisions of M21-1MR, Part III, Subpart v, 5.A.2 in this case.

· If no, go to M21-1MR, Part III, Subpart v, 5.A.5.d.


Continued on next page

5.  Handling Elections or Waivers of Military Retirement Pay in Incompetency Cases, Continued

	d.  Handling a Disagreement on Fiduciary Appointment
	Use the table below to determine the appropriate action when the fiduciary activity does not recognize the service department’s appointment of a fiduciary.


	If the fiduciary activity …
	Then …

	· finds that the 

· military trustee is not acceptable to be a VA fiduciary, or 

· already-appointed military trustee is no longer willing to serve as the VA fiduciary

· certifies a VA fiduciary, and

· advises the authorization activity as to why the military trustee could not be recognized as a fiduciary
	the authorization activity

· forwards the fiduciary activity’s report with the waiver to the applicable service department, and

· requests that the service department recognize the proposed VA fiduciary as the trustee to waive retirement pay.

	recommends a supervised direct payment to the beneficiary
	a military trustee or VA fiduciary is still required in order to elect or waive military retirement pay.  


	e.  Handling an Election or Waiver From a Spouse Payee
	Upon receipt of an election or waiver of military retirement pay from a spouse-payee who was appointed trustee by the military, prepare and furnish VA Form 21-592, Request for Appointment of a Fiduciary, Custodian or Guardian to the fiduciary activity to either

· determine the suitability of the spouse-payee trustee, or 

· secure another fiduciary.


Continued on next page

5.  Handling Elections or Waivers of Military Retirement Pay in Incompetency Cases, Continued

	f.  Handling an Election or Waiver From an Institutional Payee
	Use the table below to determine the election or waiver requirements when the service department has appointed an institution as the veteran’s trustee.


	If the service department appoints a … 
	Then the trustee may …

	Director or Superintendent of a non-VA institution as the veteran’s trustee
	elect or waive military retirement pay and apply for VA benefits.  

However, the trustee may not elect or waive VA benefits until VA recognizes that person as the fiduciary.  

Note:  The authorization activity should refer VA Form 21-592, Request for Appointment of a Fiduciary, Custodian or Guardian to the fiduciary activity for the recognition of the fiduciary.

	VA medical center (VAMC) as the veteran’s trustee
	not elect or waive VA benefits in lieu of military retirement pay.  

Note:  If VA benefits are to the veteran’s advantage, refer VA Form 21-592, Request for Appointment of a Fiduciary, Custodian or Guardian, to the fiduciary activity for recognition of a fiduciary to make the appropriate election or waiver.


	g.  Advising a Fiduciary of a Reduction of VA Benefits and the Right to Reelect Military Retirement Pay
	In some cases VA benefits are 

· awarded as the result of a total waiver of military retirement pay, and 

· subsequently reduced or terminated due to improvement in the veteran’s condition.

In this case, advise the fiduciary of the right to reelect military retirement pay.  

Note:  A reelection is not required if the military retirement pay exceeds the VA benefits and there is a partial waiver in place.  In this case, the service department automatically adjusts the benefits.


Continued on next page

5.  Handling Elections or Waivers of Military Retirement Pay in Incompetency Cases, Continued

	h.  Requirements for the Service Department to Accept an Election or Waiver Based on Restored Competency 
	As with a finding of incompetency, the restoration of competency requires a finding by a board of medical officers or physicians to satisfy the service departments.  

This examination report and VA rating of restored competency must 

· accompany any reelection of military retirement pay by the veteran, and 

· be submitted to, and accepted by, the service department before taking action on the veteran’s election.


6.  Concurrent Retirement and Disability Payments (CRDP)

	Introduction
	Beginning with the Defense Authorization Act of 2000, programs have been developed to permit concurrent payment of VA benefits and some form of military retirement pay.

This topic contains information on

· The history of Special Compensation for Severely Disabled Retirees (SCSD)

· Concurrent Retirement and Disability Payments (CRDP)

· application or election of CRDP

· CRDP effect on waived amounts of retirement pay

· CDRP rate table

· CDRP restoration table

· an example of adjustment under CDRP, and

· an adjustment for a total disability evaluation.




	Change Date
	November 21, 2006


	a.  The History of Special Compensation for Severely Disabled Retirees (SCSD)
	Special Compensation for Severely Disabled Retirees (SCSD) was a benefit, established by the Defense Authorization Act of 2000, effective October 1, 1999.  Eligibility criteria were liberalized effective October 1, 2001, and February 1, 2002.  This benefit was repealed effective January 1, 2004, and replaced with Concurrent Retirement and Disability Payments (CRDP).

SCSD was administered and paid by the Department of Defense (DoD).  The amount of payment was based on the percent of the VA disability evaluation and the payment was taxable.  The basic criteria for eligibility are shown in the following table.




	Effective Date
	Basic Eligibility Criteria

	October 1, 1999
	· 20 years of qualifying service

· military disability retirees are excluded
· SC disability 70 percent or more, and

· 70 percent evaluation within 4 years of military service


Continued on next page

6.  Concurrent Retirement and Disability Payments (CRDP), Continued

	a.  The History of Special Compensation for Severely Disabled Retirees (SCSD) (continued)


	Effective Date
	Basic Eligibility Criteria

	October 1, 2001
	· 20 years of qualifying service

· military disability retirees are included
· SC disability 70 percent or more, and

· 70 percent evaluation within 4 years of military service

	February 1, 2002
	· 20 years of qualifying service

· military disability retirees are included

· SC disability of 60 percent or more, and

· 60 percent evaluation within 4 years of military service

	January 1, 2004
	· no eligibility (program repealed)


	Note:  Although the SCSD program has been replaced, this brief historic description is included for general information in case some active claims folders are encountered in which reference is made to this program.


	b.  Concurrent Retirement and Disability Payments (CRDP)
	The National Defense Authorization Act of 2004 established Concurrent Retirement and Disability Payments (CRDP), effective January 1, 2004.  This program is administered and paid by DoD and it is intended to phase out the offset of military retirement pay for VA disability compensation over a 10-year period.  A veteran may qualify if he or she has a combined disability evaluation of at least 50 percent and is retired from the military

· for length of service, or

· for disability (10 U.S.C. Chapter 61) with at least 20 years active service.

Note:  Entitlement to any benefit under CRDP is contingent on waiving military retirement pay to receive VA compensation.  If no retirement pay has been waived, there is no lost retirement benefit to be restored through the provisions of CRDP.

Reference:  For more information on CRDP, see the DoD Internet site at: http://www.dod.mil/prhome/mppcrsc.html.


Continued on next page

6.  Concurrent Retirement and Disability Payments (CRDP), Continued

	c.  Application or Election of CRDP
	An application for CRDP is not necessary.  

· The Defense Finance and Accounting Service (DFAS) will automatically determine the amount of CRDP and initiate payment.

· Veterans should contact their military department or DFAS if they did not receive notification, but believe they are eligible.

· If eligible for both CRDP and Combat-Related Special Compensation (CRSC), a veteran may elect either benefit during the election open season in January

· DFAS sends out election information to eligible veterans each December, and

· concurrent payment of both CRDP and CRSC may not be made.


	d.  CRDP Effect on Waived Amounts of Retirement Pay
	CRDP is essentially a substitute for a portion of the military retirement pay that must be waived, which in effect reduces the amount of military retirement pay that is waived.  However, the gross amount of CRDP may be reduced for

· taxes

· child support or alimony

· garnishments, and

· government debts.


	e.  CDRP Rate Table
	CDRP replaces a portion of the military retirement pay that is waived to receive VA compensation.

This Rate Table shows the current amount credited against the waived retirement pay.




	Combined Disability Evaluation
	Restored Rate of Retirement Pay

	100%
	$750.00

	90%
	$500.00

	80%
	$350.00

	70%
	$250.00

	60%
	$125.00

	50%
	$100.00
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6.  Concurrent Retirement and Disability Payments (CRDP), Continued

	f.  CDRP Restoration Table
	CDRP is being phased in over a period of ten years.  Eventually, the full amount of military retirement will be paid and the withholding of retirement benefits will be eliminated for eligible veterans.

The following table shows the restoration percentage that is projected over the ten-year phase-in period.


	Effective Year
	Percent of Restoration

	2005
	10.00%

	2006
	28.00%

	2007
	49.60%

	2008
	69.76%

	2009
	84.88%

	2010
	93.95%

	2011
	98.18%

	2012
	99.64%

	2013
	99.96%

	2014
	100.00%


	g.  Example of Adjustment Under CDRP
	This is an example of how DFAS calculates the rate of CDRP.

Situation:  A veteran is entitled to military retirement pay of $1,800.00 in 2006.  The veteran is evaluated as 90 percent disabled by VA and has a dependent spouse.  The VA compensation payable is $1,557.00.  The military retirement pay is waived in the amount of $1,557.00 so the veteran may receive VA compensation. 

Adjustment:  Applying the rate table in Block e of this Topic, the waived amount of $1,557.00 is reduced by $500.00, leaving a balance of $1,057.00.

The balance of $1,057.00 is multiplied by the amount of 28 percent, from the restoration table in Block f of this Topic, resulting in $295.96.  This amount is added to the $500.00 from the rate table for a 90 percent disabled veteran ($295.96 plus $500.00 equals $795.96).

The gross CRDP rate payable in 2006 is $795.96.  The rate is recalculated each year, until the full amount of the waiver will be recovered in 2014.
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6.  Concurrent Retirement and Disability Payments (CRDP), Continued

	h.  Adjustment for a Total Disability Evaluation
	A veteran with a 100 percent total disability evaluation is eligible to receive the full amount of the formerly offset military retirement pay, effective January 1, 2005.

However, the National Defense Authorization Act for 2006 provides that when a veteran is evaluated as totally disabled due to individual unemployability, full restoration of the military retirement pay cannot be made until October 1, 2009.


7.  Concurrent Payment of VA Benefits With Combat Related Special Compensation (CRSC)

	Introduction
	The Defense Authorization Act of 2003 established combat Related Special Compensation (CRSC).  This benefit was designed to compensate certain veterans who must have their military retirement waived to establish entitlement to VA compensation.  Although administered by DoD and paid to military retirees, these payments are not retirement and are exempt from the restrictions of concurrent payment.

This topic contains information about the special benefits from DoD and any VA involvement, including

· Combat Related Special Compensation (CRSC) eligibility

· the definition of qualifying combat-related disability

· application for CRSC

· the amount payable under CSRC, and

· exchange of information between VA and CRSC boards.


	Change Date
	November 21, 2006


	a.  Combat Related Special Compensation (CRSC) Eligibility
	Combat Related Special Compensation (CRSC) was authorized by the National Defense Authorization Act of 2003, Public Law (PL) 107-314, and became effective June 1, 2003.  Eligibility was expanded effective January 1, 2004.  CRSC is intended to reimburse combat-disabled veterans for a portion of their retirement pay that must be waived to receive VA benefits.  

The eligibility criteria for CRSC are described in the following table.

Eligibility is determined by the veteran’s former military service branch.  VA may need to furnish disability information to the military, but CRSC is administered and paid by DoD, not VA.


	Effective Date
	Eligibility Criteria Consists of

	June 1, 2003
	· 20 years active military service for retirement purposes

· receipt of VA disability compensation, and

· qualifying combat-related disability(ies)

· evaluated at least 10 percent for which a Purple Heart was awarded, or

· alone or in combination, evaluated at 60%.
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7.  Concurrent Payment of VA Benefits With Combat Related Special Compensation (CRSC), Continued

	a.  Combat Related Special Compensation (CRSC) Eligibility (continued)


	Effective Date
	Eligibility Criteria Consists of

	January 1, 2004
	· 20 years 

· active military service for retirement purposes

· reserve service for retirement at age 60

· receipt of VA disability compensation, and

· qualifying combat-related disability(ies)

· evaluated at any compensable percentage.


	Reference:  For more information, see the DoD Internet site for CRSC at: http://www.dod.mil/prhome/mppcrsc.html.


	b.  Definition of Qualifying Combat-related Disability
	Eligibility for CRSC requires a service-connected disability that is combat-related.  For the purpose of this benefit, a combat-related disability is described in the following table.  The military department makes the final determination regarding qualifying disabilities.  This is not a VA program.




	Nature of Exposure
	Characteristics of This Type of Exposure

	Presumptive conditions under 38 U.S.C. 1112(a) or PTSD
	The military department must independently determine the relationship between that disability and the qualifying criteria.  Military departments are not bound by VA presumption if there is documentary information that the disability is not combat-related.

	Direct result of armed conflict
	The disability is a disease or injury incurred in the line of duty as a direct result of armed conflict.  Mere service during wartime or participation in combat operations is not sufficient.  There must be a causal relationship between the armed conflict and the resulting disability.  Disabilities awarded VA compensation based on POW status, service-connected exposure to hazards, such as Agent Orange, Gulf War illnesses, Radiation Exposure, Mustard Gas, and Lewisite, which are clearly combat-related, are presumed combat-related for the purpose of CRSC.
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7.  Concurrent Payment of VA Benefits With Combat Related Special Compensation (CRSC), Continued

	b.  Definition of Qualifying Combat-related Disability (continued)


	Nature of Exposure
	Characteristics of This Type of Exposure

	While engaged in hazardous service
	Such service includes, but is not limited to, aerial flight, parachute duty, demolition duty, experimental stress duty, and diving duty, if the disability is a direct result of performance of such duty.  Travel to and from such duty is not included.

	In the performance of duty under conditions simulating war
	In general, this covers disabilities resulting from military training, such as war games, practice alerts, tactical exercises, airborne operations, leadership reaction courses, grenade and live fire weapons practice, bayonet training, hand-to-hand combat training, repelling, and negotiation of combat confidence and obstacle courses.  It does not include physical training activities such as calisthenics and jogging or formation running and supervised sport activities.

	Instrumentality of war
	Incurrence during an actual period of war is not required.  However, there must be a direct causal relationship between the instrumentality of war and the disability. An instrumentality of war is a vehicle, vessel, or device designed primarily for military service and intended for use in such service at the time of the occurrence or injury.  It may also include such instrumentalities not designed primarily for military service if use or occurrence involving such instrumentality subjects the individual to a hazard peculiar to military service.  This may encompass such diverse causes as wounds caused by a military weapon, accidents involving a military combat vehicle, injury or sickness caused by fumes, gases, or explosions of military ordnance, vehicles, or material.


Continued on next page

7.  Concurrent Payment of VA Benefits With Combat Related Special Compensation (CRSC), Continued

	c.  Application for CRSC
	A veteran must contact his or her branch of service to apply for CRSC.  The application should be submitted on a DD Form 2860, Application for Combat-Related Special Compensation (CRSC).  The application is available at http://www.dod.mil/prhome/mppcrsc.html. 

The veteran should send the application to the appropriate military service.  Addresses are listed in the following table.


	Branch
	Mailing Address

	Army
	U.S. Total Army Personnel Command

U.S. Army Physical Disability Agency (CRSC)

C/o The Adjutant General directorate

2461 Eisenhower Avenue

Alexandria, VA  22331-0470

(Toll free 1-866-281-3254)

	Navy and Marine Corps
	Department of Navy

Naval Council of Personnel Boards

Combat-Related Special Compensation Branch

720 Kennon Street S.E., Suite 309

Washington Navy Yard, DC  20374-5023

(Toll free 1-877-366-2772)

	Air Force
	United States Air Force Personnel Center

Disability Division (CRSC)

550 C Street West, Suite 6

Randolph AFB, TX  78150-4708

(Toll free 1-866-229-7074)

	Coast Guard
	Commanding Officer (RAS-CRSC)

U.S. Coast Guard Human Resources Services and Information Center

444 S.E. Quincy Street

Topeka, KS  66683

	United States Public Health Service (USPHS)
	United States Public Health Service

Division of Commissioned Personnel

Room 4A-15

5600 Fishers Lane

Rockville, MD  20857-0001
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7.  Concurrent Payment of VA Benefits With Combat Related Special Compensation (CRSC), Continued

	c.  Application for CRSC (continued)


	Branch
	Mailing Address

	National Oceanic And Atmospheric Administration (NOAA)
	NOAA CORPS:

Director, Commissioned Personnel Center

SSMC3/Room 12100

1315 East West Highway

Silver Spring, MD 20910


	d.  Amount Payable Under CRSC
	Generally, the amount payable under CRSC is equal to the amount of compensation VA would pay for the combat-related disabilities.  However, there are circumstances that affect the amount of CRSC that DoD will pay.

DoD bases CRSC payments on VA’s disability compensation rates in 38 U.S.C. Chapter 11 and M21-1, Part I, Appendix B, Section VIII
· without the additional allowance for dependents, prior to January 1, 2004, and

· including the additional allowance for dependents, effective January 1, 2004.

The actual amount to be paid is determined by DoD and it is influenced by certain variables.  The following table gives a synopsis of issues that may affect the rate of CRSC that is payable.


	If VA and service records show...
	Then the CRSC rate payable is...

	· all compensable service-connected disabilities are combat related, and

· the veteran receives military retirement pay for longevity (20 years or more of active service).
	· the amount specified in Chapter 11 for the combined service-connected disabilities, but

· not more than the amount of military retirement withheld.

	· a veteran has a combined 60 percent service-connected, combat-related disability, and

· he or she is evaluated as individually unemployable due to the service-connected disability.
	· the amount specified in Chapter 11 for a total (100 percent) disability, but

· not more than the amount of military retirement withheld.
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7.  Concurrent Payment of VA Benefits With Combat Related Special Compensation (CRSC), Continued

	d.  Amount Payable Under CRSC (continued)


	If VA and service records show...
	Then the CRSC rate payable is...

	· a veteran would qualify for retirement based on longevity, but

· he or she receives a greater monthly amount based on a disability retirement.
	· the amount specified in Chapter 11 for the combined service-connected disabilities

· not more than the amount of military retirement withheld, and

· less the difference between the greater amount for disability retirement and the lesser amount for longevity retirement.

	· a reservist has sufficient credits to qualify for retirement, but

· he is not entitled to reserve retirement until age 60.
	· the amount specified in Chapter 11 for the combined service-connected disabilities,

· effective from the month the veteran reaches age 60, but

· nothing until the age of 60.

	the service-connected disabilities include combat-related and noncombat-related conditions.
	· the amount specified in Chapter 11 for the combined service-connected, combat-related disabilities, and 

· exclusive of the noncombat-related service-connected disabilities.

	· the veteran is not receiving VA compensation, or

· he or she is not receiving military retirement pay, for instance

· military time credited to Civil Service retirement.
	None.  CRSC is not payable.


	Note:  The amount of CRSC entitlement plus any retirement pay not offset under 38 U.S.C. 5304 and 38 U.S.C. 5305 cannot be greater than the full retirement pay entitlement.
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7.  Concurrent Payment of VA Benefits With Combat Related Special Compensation (CRSC), Continued

	e.  Exchange of Information Between VA and CSRC Boards
	CRSC Boards will determine eligibility for CSRC.  These Boards may request disability or service information from VA’s records to assist in their determination of eligibility for CRSC payments.  The CRSC Boards may request copies of

· service medical records

· DD Forms 214/215, and

· rating decisions or code sheets.

The regional office (RO) should assume responsibility to

· designate a CRSC point of contact

· photocopy CRSC-requested veterans’ records and mail to the CRSC Board, and

· control the CRSC request with an end product (EP) 502.

The regional office (RO) should follow these guidelines when processing a CRSC Board request.




	If the claims folder is...
	Then the RO should...

	available at the RO that receives the CRSC Board request.
	· establish a control with EP 502 and clear when action is completed

· ensure rating data is accurate, as reflected on BDN M13 screen

· return requested records within 15 workdays of receipt, and

· provide assistance to veterans who wish to apply for CRSC.

	unavailable, such as a temporary transfer.
	· update the pending EP 502 to control the delay

· establish a file search in COVERS to ensure return of the claims folder, and

· send an e-mail to the requestor, explaining the status of the pending request.
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7.  Concurrent Payment of VA Benefits With Combat Related Special Compensation (CRSC), Continued

	e.  Exchange of Information Between VA and CSRC Boards (continued)


	If the claims folder is...
	Then the RO should...

	lost
	· establish a rebuilt folder and a control under EP 502

· if available, send copies of any reconstructed records to the CRSC Board

· notify the CRSC Board by e-mail that the folder is not located and that copies of the reconstructed records will be mailed and PCLR the EP 502, and

· if no relevant records can be reconstructed, send e-mail notification to the CRSC Board and PCAN the pending EP 502.

	located in another RO
	· forward the CRSC Board’s e-email to the military records specialist at the RO in which the claims folder is located

· send a courtesy copy of the e-mail to the requesting CRSC Board, and

· allow the RO with the claims folder to respond to the request, as described in the first box of this table.


Final
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