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Section E.  Two-Parent Cases

 PRIVATE INFOTYPE="OTHER" Overview

	In this Section
	This section contains the following topics:


	Topic
	Topic Name
	See Page

	22
	General Information on Two-Parent Cases
	4-E-2

	23
	Processing Elected Awards in Two-Parent Cases
	4-E-6

	24
	Effect of Elections on Other Beneficiaries’ Entitlement
	4-E-9

	25
	Adjusting Awards for Other Beneficiaries
	4-E-13


22.  General Information on Two-Parent Cases

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	Certain regulations restrict the right of a child to receive Department of Veterans Affairs (VA) death benefits and/or DEA or restorative training benefits based on the service of more than one parent.

This topic contains a definition of the phrase same parental line and information on the 

· restrictions on concurrent payment of

· VA death benefits

· VA death benefits and DEA benefits for a child under age 18 or a helpless child, and

· VA death benefits and DEA benefits for a child over age 18 who is attending school, and

· limitation on reelections.


	Change Date
	August 14, 2006


	a.  Definition:  Same Parental Line
	The phrase same parental line means more than one veteran-father or more than one veteran-mother for VA purposes, including

· natural parents

· adoptive parents, and

· stepparents.

A veteran-father and a veteran-mother are not in the same parental line.


Continued on next page

22.  General Information on Two-Parent Cases, Continued

	b.  Restrictions on Concurrent Payment of VA Death Benefits
	The provisions of 38 CFR 3.703 and 38 U.S.C. 5304(b)(2) limit the right of a child of any age to receive concurrent payments of death compensation, death pension, or Dependency Indemnity Compensation (DIC) based on the service of more than one parent.

Permit the concurrent payment of death compensation, death pension, or DIC in both cases, unless 

· the parents are in the same parental line (for example, a father and a step-father)

· both parents in the same parental line (both fathers or both mothers) are deceased, and

· one or both of those parents died on or after June 9, 1960.

Important:  If one or both parents in the same parental line died on or after January 1, 1957, do not permit the concurrent payment of DIC in one case with either death compensation or DIC in the other case.  For example, if a father and a stepfather both died before January 1, 1957, the child may receive two death benefits based on the death of both fathers.  If one or both died after that date, the child could only receive death benefits from one of them.  This does not prevent receipt of benefits based on one veteran-father and one veteran-mother.

Notes: 

·  “The same parental line” refers to the maternal or paternal parentage.  For example, a natural father and an adoptive father would be in the same parental line.  A natural father and an adoptive mother would not be in the same parental line.

· If a veteran is entitled to Improved pension and is also entitled to receive death pension as a child, pay only the greater benefit unless the veteran elects the lesser benefit.  See 38 CFR 3.700(a)(4).


Continued on next page

22.  General Information on Two-Parent Cases, Continued

	c.  Restrictions on Concurrent Payment of VA Death Benefits and DEA Benefits for Child Under Age 18 or Helpless if Both Parents Are Dead
	38 CFR 21.3023 and 38 U.S.C. 3562 limit the right of a child who is under age 18 or helpless to receive death compensation, death pension, or DIC concurrently with Dependents’ Educational Assistance (DEA) or restorative training benefits based on the service of more than one parent.

Permit the concurrent payment of DEA with death compensation, death pension, or DIC in one case with death compensation, death pension, or DIC in the other case unless
· the parents are in the same parental line (both fathers or both mothers)

· both such parents are deceased, and 

· one or both fathers (or mothers) died on or after June 9, 1960.

In this case, DEA is payable with death compensation, death pension, or DIC is a bar to death compensation, death pension, or DIC in the other case.

Important:  If a child receives DEA benefits prior to age 18, he/she is precluded from receiving compensation, pension, or DIC benefits after age 18 either during a veteran’s lifetime or after a veteran’s death.

Reference:  For more information on DEA or restorative training benefits, see M21-1MR, Part III, Subpart iii, 6.C.17 (TBD) or M21-1, Part IV, Chapter 14.


	d.  Restrictions on Concurrent Payment of VA Death Benefits and DEA Benefits for Child Over Age 18 Attending School if One or Both Parents Are Living
	The provisions of 38 CFR 21.3023 and 38 U.S.C. 3562 limit the right of a child who is over age 18 and attending school to receive concurrent payments of death compensation, death pension, or DIC and DEA or restorative training benefits based on the service of more than one parent.

If a child who has reached the age 18 

· elects to receive DEA benefits, he/she is barred from receiving compensation, pension, or DIC benefits based on school attendance in the same or any other case, or

· is receiving DEA based on the death of a parent, then that child cannot be established as a dependent on a different award.

Reference:  For more information on DEA or restorative training benefits, see M21-1MR, Part III, Subpart iii, 6.C.16 (TBD) or M21-1, Part IV, Chapter 14.


Continued on next page

22.  General Information on Two-Parent Cases, Continued

	e.  Limitation on Reelections
	There is no limitation on the right of reelection, unless the benefit elected in one case is DEA or restorative training.  

The receipt of death compensation, death pension, or DIC in one case only suspends the right to benefits barred from concurrent payment in the other case, per 38 CFR 3.703(b).


23.  Processing Elected Awards in Two-Parent Cases

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	Special procedures exist for authorizing an election between benefits based on the service of another parent in the same parental line.

This topic contains information on

· the form of an election

· notifying the claimant and making an election

· discontinuing or reducing benefits in case A due to election of benefits in case B, and

· offsetting a

· child’s award

· surviving spouse’s award, and

· consolidated award.


	Change Date
	August 14, 2006


	a.  Form of Election
	Accept as an election a statement signed by either the 

· child eligible for direct payment, or 

· person claiming benefits for the child, who is

· a minor, or

· incompetent for VA purposes.


	b.  Notifying the Claimant and Making an Election
	Notify the claimant of the right of election (and reelection, if any), and the rates payable in each case.  

If it is clear that the benefits in one case are more advantageous than the benefits in the other case

· do not defer award action

· inform the claimant that VA has awarded the greater benefit, and

· assume that the claimant elects the greater benefit and award the benefit accordingly, unless VA 

· receives an election stating that the child wishes to discontinue the greater benefit in one case in order to receive the lesser benefits in the other case, and

· informs the claimant of the reason for the lesser award in the notice of the award.


Continued on next page

23.  Processing Elected Awards in Two-Parent Cases, Continued

	c.  Discontinuing or Reducing Benefits in Case A Due to Election of Benefits in Case B
	When death compensation, death pension, or DIC are paid to or on account of a child under a separate award in case A, and the child becomes entitled to and elects another benefit in case B based on service of another parent in the same parental line

· reduce or discontinue the payments of death compensation, death pension, or DIC in case A, per 38 CFR 3.659(b) and 38 CFR 3.503(a)(7)
· using reason code 30, and

· effective the commencing date of the award of elected benefits for case B, and

· offset any payments of the benefits in case B that were made to or for the child over the same period of time as the payments of the benefits in case A, per 38 CFR 3.659(a).

References:  For more information on offsetting a

· child’s award, see M21-1MR, Part III, Subpart v, 4.E.23.d

· surviving spouse’s award, see, M21-1MR, Part III, Subpart v, 4.E.23.e, and

· consolidated award, see M21-1MR, Part III, Subpart v, 4.E.23.f.


	d.  Offsetting a Child’s Award
	To offset a child’s award

· discontinue or reduce the payments in case A to or on account of the child effective the first day of the month following the month in which the action is taken

· make the award of the elected benefit in case B at the differential rate payable for all periods of entitlement from the commencing date of the new award, and

· annotate the award to specify that the award is “Subject to payments for this child under Payee # [insert payee number] in XC [insert deceased veteran’s claims folder number] from [insert commencing date of case B award] to DLP in that case.”


Continued on next page

23.  Processing Elected Awards in Two-Parent Cases, Continued

	e.  Offsetting a Surviving Spouse’s Award
	If the surviving spouse in case A is receiving an additional amount or his/her award is apportioned for the child electing benefits, offset and adjust the award per the procedures in 

· M21-1MR, Part III, Subpart v, 4.E.25.b, or

· M21-1MR, Part III, Subpart v, 4.E.25.c.


	f.  Offsetting a Consolidated Award
	If the electing child is receiving benefits in case A under a consolidated award, which is to be reduced because of his/her election of benefits in case B

· take action as provided in M21-1, Part V, 6.06

· make the award in case B subject to the offsetting of payments in case A, and

· annotate the award to specify that the award is “Subject to payments for this child under Payee # [insert payee number] in XC [insert deceased veteran’s claims folder number] from [insert commencing date of case B award] to DLP in that case.”


24.  Effect of Elections on Other Beneficiaries’ Entitlement

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	A child’s election of benefits may effect the entitlement of other beneficiaries, including surviving spouses or other children.

This topic contains general information on the effect of an election on other beneficiaries, including the effect of election on 

· a surviving spouse’s entitlement, or

· other children’s entitlement in 

· the same case, and

· another case involving two parents in the same parental line.


	Change Date
	August 14, 2006


	a.  General Information on Effect of  Election on Other Beneficiaries
	A child’s election of benefits may affect the rates payable to the following other beneficiaries in the same or another case:

· the surviving spouse, or

· other children.

To determine how a child’s election of benefits affect the rates payable to the remaining beneficiaries, look at the effect the child’s election has on his/her entitlement to receive his/her share in the benefits payable to other beneficiaries. 

References:  For more information on the effect of a child’s election on the

· surviving spouse’s entitlement, see M21-1MR, Part III, Subpart v, 4.E.24.b, and

· other children’s entitlement, see

· M21-1MR, Part III, Subpart v, 4.E.24.c, and

· M21-1MR, Part III, Subpart v, 4.E.24.d.


Continued on next page

24.  Effect of Elections on Other Beneficiaries’ Entitlement, Continued

	b.  Effect of Election on Surviving Spouse’s Entitlement
	Per 38 CFR 3.703(c), when a child elects to receive benefits in case B (based on another parent in the same parental line), determine the entitlement of a surviving spouse in the non-elected case A as if there were no such child.

In cases of 

· DIC benefits, determine the additional amount payable under 38 U.S.C. 1311(b) as though the child (under age 18) electing benefits in another case did not exist, and

· death pension benefits, adjust the surviving spouse’s award when one of the following situations occurs because of his/her change in status due to the only child’s electing benefits in another case:

· a lower income limitation becomes applicable, or 

· a change in countable income occurs.

Reference:  For more information on adjusting awards for surviving spouses, see 

· M21-1MR, Part III, Subpart v, 4.E.25.b, and

· M21-1MR, Part III, Subpart v, 4.E.25.c.


Continued on next page

24.  Effect of Elections on Other Beneficiaries’ Entitlement, Continued

	c.  Effect of Election on Other Children’s’ Entitlement in Same Case
	If a child elects to receive benefits under one law and is not entitled to concurrent payment under any other law in the same case, then any remaining child beneficiaries are affected who are 

· within the same class as the electing child, and 

· entitled to benefits under another law in that same case. 

Determine the rates payable to any of these remaining beneficiaries as though the electing child were entitled to a share of the benefit.

Exception:  If the child is no longer entitled to death pension, compensation or DIC and has elected DEA, the rates payable to the remaining beneficiaries in the same case will be determined as though the electing child did not exist, per 38 CFR 3.704(a) and 38 CFR 21.3023(a)(1).

References:  For more information on 

· adjusting awards for other children, see M21-1MR, Part III, Subpart v, 4.E.25.d, and

· the effect of an election of DEA on other beneficiaries, see M21-1MR, Part III, Subpart iii, 6.C.16 (TBD) or M21-1, Part IV, Chapter 14.13.


Continued on next page

24.  Effect of Elections on Other Beneficiaries’ Entitlement, Continued

	d.  Effect of Election on Other Children’s’ Entitlement in Another Case Involving Two Parents in the Same Parental Line
	If a child elects to receive benefits in one case and is thereby not entitled to concurrent payment of benefits to which he/she would otherwise be entitled in another case, then determine the rates payable to the remaining beneficiaries within the same class in the other case as though the electing child did not exist, per 38 CFR 3.703(c).

Make any of the following resulting award actions effective the same date that the award to the electing child in the other case starts, per 38 CFR 3.659(b):

· an increase to an award of another child or surviving spouse beneficiary, or 

· a reduction or discontinuance of an award to a surviving spouse.

Note:  In a DIC case, if there is an eligible surviving spouse, a child’s election of DIC benefits in another case in the same parental line has no effect on awards to other children who are over age 18.

Reference:  For more information on adjusting awards for other children, see M21-1MR, Part III, Subpart v, 4.E.25.d.


25.  Adjusting Awards for Other Beneficiaries

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	Awards must be adjusted when a child’s election of benefits effects the entitlement of other beneficiaries.

This topic contains general information on adjusting awards for other beneficiaries in the same parental line cases, including

· reducing or terminating a surviving spouse’s award in same parental line cases

· increasing a surviving spouse’s award

· increasing another child’s award, and

· an example of adjusting awards for other beneficiaries.


	Change Date
	August 14, 2006


	a.  General Information on Adjusting Awards for Other Beneficiaries in the Same Parental Line Cases
	When adjusting payments in one case (case A) because of an election of benefits in another case (case B) in the same parental line by, or on behalf, of a child

· reduce the payments (for case A) on the same day that the elected benefit starts (for case B)

· annotate the award in the following way to reference the child’s election:  “Benefits on account of child [insert child’s name] barred by election of [insert benefit] in XC [insert deceased veteran’s claims folder number], [insert deceased veteran’s name],” and

· take simultaneous action consistent with 38 CFR 3.659 to avoid creating an overpayment in any running award.

References:  For more information on 

· reducing or terminating a surviving spouse’s award, see M21-1MR, Part III, Subpart v, 4.E.25.b

· increasing a surviving spouse’s award, see M21-1MR, Part III, Subpart v, 4.E.25.c, and

· increasing another child’s award, see M21-1MR, Part III, Subpart v, 4.E.25.d.


Continued on next page

25.  Adjusting Awards for Other Beneficiaries, Continued

	b.  Reducing or Terminating a Surviving Spouse’s Award in Same Parental Line Cases
	Follow the steps in the table below to reduce or terminate a surviving spouse’s award, when he/she is receiving 

· an additional amount due to a child in his/her custody, or 

· payments of death pension to which he/she would not be entitled based on the applicable maximum annual pension rate if there were not a child in that case, per 38 CFR 3.703(c).


	Step
	Action

	1
	Reduce or terminate the surviving spouse’s award in case A

· under reason code 11 or 30, as applicable, and

· effective the date of last payment.

	2
	· Process the award of the elected benefit in case B to the child from the beginning date of benefits to the child to the date of last payment to the surviving spouse, and

· authorize the difference between the monthly rate

· otherwise payable in case B, and 

· paid to the surviving spouse.

	3
	Annotate the award to specify that the award is “Subject to payments for this child under Payee # [insert payee number] in XC [insert deceased veteran’s claims folder number] from [insert commencing date of case B award] to DLP in that case.”


	c.  Increasing a Surviving Spouse’s Award
	Follow the steps in the table below to increase a surviving spouse’s award when he/she is receiving a reduced share because of an apportionment of his/her award in case A for the child electing benefits in case B.

Note:  Generally, there would be no basis to increase a surviving spouse’s award for removal of a dependent, unless more than the child’s share was being apportioned under the provisions of 38 CFR 3.451.


	Step
	Action

	1
	Terminate the apportioned award to or for the child in case A

· under reason code 30, and

· effective the date of last payment.


Continued on next page

25.  Adjusting Awards for Other Beneficiaries, Continued

	c.  Increasing a Surviving Spouse’s Award (continued)


	Step
	Action

	2
	Amend the surviving spouse’s award under reason code 27 to authorize the increased rate as of the pay date of benefits to or for the child in case B.

	3
	· Process the award of the elected benefit in case B to or for the child from the commencing date to the end of the current month, and

· adjust any retroactive rates in case B to withhold an amount equal to benefits paid under case A for the same period.

	4
	Annotate the award to specify that the award is “Subject to payments for this child under Payee # [insert payee number] in XC [insert deceased veteran’s claims folder number] from [insert commencing date of case B award] to DLP in that case.”


	d.  Increasing Another Child’s Award
	Follow the steps in the table below to increase another child’s award.


	Step
	Action

	1
	· Process separate amended awards to children entitled to increased rates because of a child electing benefits in case B, and

· authorize the increased rates effective the commencing date of the award to or for the electing child in case B.

	2
	Terminate the award to or for the electing child in case A using reason code 30.

	3
	· Process the child’s award of the elected benefit in case B, and

· authorize the available difference between the monthly rate

· otherwise payable in case B, and 

· paid to or for the child under the terminated award.


	Reference:  For more information on adjusting a consolidated award, see M21-1MR, Part III, Subpart v, 4.E.23.f.


Continued on next page

25.  Adjusting Awards for Other Beneficiaries, Continued

	e.  Example:  Adjusting Awards for Other Beneficiaries
	Background:  Jane and David’s father, Veteran N, died January 2, 2003, leaving a surviving spouse and the two children.  Jane is in the custody of her stepfather, Veteran S.  

The table below describes the payments that are being made.


	Total DIC payable
	$1,547

	Surviving spouse’s individual share
	$1,033

	David's share added to surviving spouse’s share
	$257

	Monthly rate to surviving spouse
	$1,290

	Jane’s apportioned share
	$257


	 
	


Situation:  

	Jane’s stepfather, Veteran S, dies January 2, 2006, leaving Jane as sole survivor.  Jane, pursuant to election requirement, elects the greater benefit ($438) DIC in the Veteran S case.  VA receives the claim and election in February and takes award action on March 5, 2006.

Results:

· Jane’s apportioned award in the Veteran N case would be terminated effective March 1, 2006

· the surviving spouse’s award would be amended to discontinue the apportionment, and

· in the Veteran S case, Jane would be awarded the 

· differential rate of $181 ($438-$257) from February 1, 2006, and 

· full rate of $438 from March 1, 2006.
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