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Section G.  Presumption of Death

 PRIVATE INFOTYPE="OTHER" Overview

	In this Section
	This section contains the following topics:


	Topic
	Topic Name
	See Page

	27
	General Information on the Presumption of Death After Seven Years’ Unexplained Absence
	1-G-2

	28
	Developing for Presumed Death
	1-G-4

	29
	Finding of Continuous and Unexplained Absence
	1-G-6

	30
	Handling Formal Death Claims
	1-G-10


27.  General Information on the Presumption of Death After Seven Years’ Unexplained Absence

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains general information on the presumption of death after seven years’ unexplained absence, including information on

· the authority to approve finding of death under 38 CFR 3.212

· an explained absence

· exceptional cases

· establishing future control, and

· the denial of claims without development.


	Change Date
	March 7, 2006


	a.  Authority to Approve Finding of Death Under 38 CFR 3.212
	The Veteran Service Center Manager (VSCM) has the authority to approve findings of presumptive death under 38 CFR 3.212 (38 U.S.C. 108) on the basis of continued and unexplained absence for seven years.

Important:  This authority can be delegated to a supervisor not lower than a coach.  

References:  For more information on a finding of continuous and unexplained absence, see M21-1MR, Part III, Subpart v, 1.G.29.


	b.  Explained Absence
	If the evidence available explains an individual’s absence

· do not develop

· discontinue development, if it has been initiated

· make an administrative decision, and

· continue payments, if any, under 38 CFR 3.656.


Continued on next page

27.  General Information on the Presumption of Death After Seven Years’ Unexplained Absence, Continued

	c.  Exceptional Cases
	Exceptional cases exist in which death can be presumed with an explained absence provided all the following conditions exist:

· the veteran failed to claim benefits to which he/she was apparently entitled under the law

· the veteran, if alive, would have considerably exceeded the ordinary duration of human life, and

· no evidence of the existence of the veteran has been found after diligent search.


	d.  Establishing Future Control
	When an absence is explained and the award is allowed to continue under 38 CFR 3.656, it may be necessary, if the facts and circumstances indicate, to establish a future control for a time when the conditions of M21-1MR, Part III, Subpart v, 1.G.27.c may have been met.

Reference:  For information on adjustments when a veteran disappeared, see

· M21-1MR, Part III, Subpart vi, Chapter 8.2 (TBD – IV.25.15)

· M21-1MR, Part III, Subpart vi, Chapter 8.3 (TBD – IV.25.15), and

· M21-1MR, Part III, Subpart vi, Chapter 8.4 (TBD – IV.25.15)


	e.  Denial of Claims Without Development
	Deny unsolicited claims without developing for presumption of death if the benefits claimed would not be payable due to 

· a legal bar, or 

· an unfavorable rating decision.  

Important:  Include the following statement in the denial letter with any appropriate modification: “This denial of your claim does not imply that the veteran’s death has been established or can be presumed on the basis of the evidence available.”


28.  Developing for Presumed Death

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on developing for presumed death, including information on

· when to initiate development

· determining an explained absence

· when to interrupt payments, and

· initial development to establish death.


	Change Date
	March 7, 2006


	a.  When to Initiate Development
	Initiate development when 

· available evidence does not establish an explanation for a veteran’s absence, and 

· the seven-year presumptive period has elapsed. 

Develop all leads and refer the case for field investigation, if appropriate.

Do not initiate development for the presumption of death until the expiration of the control on an award

· made under 38 CFR 3.656 to a dependent, or 

· of only the insurance premium.  

Important:  Do not furnish VA Form 21-534, Application for Dependency and Indemnity Compensation or Death Pension by a Surviving Spouse or Child, until a finding of death is made.

Reference:  For more information on cases in which the veteran has disappeared, see M21-1MR, Part III, Subpart vi, Chapter 8 (TBD – IV.25.15).


	b.  Determining an Explained Absence
	If evidence discloses an explanation of the absence, a determination can be made that an absence is explained.

Important:  Determination can occur at any stage of development, even though there is no evidence showing that the individual is definitely alive.


Continued on next page

28.  Developing for Presumed Death, Continued

	c.  When to Interrupt Payments
	Do not take action to interrupt any payments being made under the award to the dependent or record-purpose award at the insurance premium rate until

· completion of review, and 

· determination of presumption of death. 


	d.  Initial Development to Establish Death
	Follow the steps in the table below to initiate development when the available evidence does not establish an explanation for a veteran’s absence, and the seven-year presumptive period has elapsed.


	Step
	Action

	1
	· Ascertain whether or not the individual’s absence is unexplained by sending three VA Forms 21-1775 “Statement of Disappearance” to the surviving spouse, children, next of kin, or insurance beneficiary for completion by each of the following:

· the claimant

· the absentee’s last employer, and

· a disinterested person who knew the missing individual and the facts surrounding the disappearance, and

· inform the claimant that a completed VA Form 21-1775 is required to determine continued entitlement and that failure to complete the form will result in the termination of benefits.

	2
	Did the claimant respond within the 60-day control period?

· If yes, development is complete.

· If no
· send a notice of proposed adverse action showing the date of proposed termination, and 

· extend the control period for an additional 60 days.

	3
	Did the claimant respond before the end of the additional 60-day control period?

· If yes, development is complete.

· If no
· terminate benefits effective date of last payment

· advise the claimant of the termination and the reason for it, and 

· furnish information concerning appeal rights.

Important:  Accept VA Form 21-1775 completed by the claimant as an informal claim.


29.  Finding of Continuous and Unexplained Absence

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on the finding of continuous and unexplained absence, including information on

· applying the general principles of presumption of death to make a determination

· preparing a formal finding

· handling cases requiring rating decisions, and

· referring the claims folder to Central Office (CO).


	Change Date
	March 7, 2006


	a.  Applying the General Principles of Presumption of Death to Make a Determination
	Use the table below for the general principles that must be considered in applying the presumption of death to make a determination under 38 CFR 3.212.  

Note:  The force and applicability of the principles is governed largely by the circumstances of the particular case.


	Principle
	Description

	Absence from last known residence
	The individual has been absent without explanation from the last known residence. 

In order for an unexplained absence of seven years to warrant the presumption that the person is dead, it must be shown that the person was absent from the place of residence 

· with which communication would ordinarily be maintained, or 

· to which he/she would return if alive.  

Note:  The presumption does not apply if it is improbable that the person, if living, would communicate with home.


Continued on next page

29.  Finding of Continuous and Unexplained Absence, Continued

	a.  Applying the General Principles of Presumption of Death to Make a Determination (continued)


	Principle
	Description

	Continuous absence
	The continued absence of an individual, rather than departure alone, must be unexplained.  This involves consideration of the habits and attachments that normally control the conduct of the individual.  

The continued lack of communication generally is not a basis for presuming death in the following types of cases:

· the individual 

· was a fugitive from justice

· is in serious domestic or financial difficulties, or

· was estranged from a spouse and family, or 

· the home life was such that it indicates willful desertion. 

	Search for absentee
	Evidence of searches conducted by, or on behalf of, the relative to locate the missing person.

Rationale:  Failure to make inquiry of all reasonable sources might indicate the claimant’s lack of interest to the extent of raising the inference that the missing person 

· also was disinterested, and 

· in all probability would not communicate with the family.


Continued on next page

29.  Finding of Continuous and Unexplained Absence, Continued

	a.  Applying the General Principles of Presumption of Death to Make a Determination (continued)


	Principle
	Description

	Court decisions
	Do not accept the laws of the State in which the absentee resided as a controlling factor in the application of the presumption.  

Exception:  Consider a declaration of death by a court of competent jurisdiction and the available evidence before the court if substantially based on these principles.  

Important:  In all cases where a declaration of death is made by a court, obtain 

· the decree or a certified copy of the decree, and

· any available evidence of the facts upon which the court made its decision.

	Life expectancy
	It is not necessary to show that the missing individual, if alive, would have attained or exceeded the ordinary duration of human life. 

Exception:  Even when the absence is explained, a presumption of death can be found if all the criteria in M21-1MR, Part III, Subpart v, 1.G.27.c are met.

	Cause of death
	Although a finding of the fact of death can be made as provided under 38 CFR 3.211(f) or presumed under 38 CFR 3.212, there is no specific provision for presuming the cause of death.

If an established service-connected (SC) disability can reasonably be accepted as a principal or contributory cause of death due to the type and severity, then refer the case to Central Office (CO) (21).

	Date of presumed death
	The date of presumed death is the end of the seven-year period following the date the individual was last known to be alive.  

Reference:  For information on the effective date for death awards, see M21-1MR, Part III, Subpart v, 1.G.30.e.


Continued on next page

29.  Finding of Continuous and Unexplained Absence, Continued

	b.  Preparing a Formal Finding 
	Prepare a formal finding of continuous and unexplained absence for the signature of the approving authority in accordance with the format prescribed in M21-1MR, Part III, Subpart v, 1.A.2, if

· development for evidence is completed, and 

· a presumption of death after a seven-year unexplained absence is established.

Reference:  For more information on the authority to approve a finding of death under 38 CFR 3.212, see M21-1MR, Part III, Subpart v, 1.G.27.a.


	c.  Handling Death Pension Cases Requiring Rating Decisions
	In death pension cases, if

· there is a surviving spouse or children, send a VA Form 21-534, and

· VA Form 21-534 is received following presumption of death

· take appropriate action as set forth in M21-1MR, Part III, Subpart v, 1.G.30.d, and

· refer the file for deceased veteran processing.


	d.  Referring the Claims Folder to CO
	Forward the claims folder to Compensation and Pension Service (C&P) (21), CO, for administrative review when the 

· veteran’s absence is continuous and unexplained as required in M21-1MR, Part III, Subpart v, 1.G.27.b

· a finding of death has been made, and 

· award action has been taken.


30.  Handling Formal Death Claims

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on handling formal death claims, including information on

· denying a claim

· evidence that definitely discloses that the veteran is alive

· a denial based on an explained absence

· the termination of running awards

· the effective dates of death awards, and

· continuing to run awards to dependents or for insurance.


	Change Date
	March 7, 2006


	a.  Denying a Claim
	When denial of a formal claim is in order

· prepare a denial using Benefits Delivery Network (BDN)

· suppress the BDN-generated letter, and 

· send a locally-generated letter advising the claimant of 

· the decision

· the evidence considered

· the reason for the determination, and 

· appeal rights.


Continued on next page

30.  Handling Formal Death Claims, Continued

	b.  Evidence That Definitely Discloses That the Veteran Is Alive
	At any stage of development, if the evidence definitely discloses that the veteran is living or was alive at any time during that seven-year period

· deny the claim without preparing a fact-finding administrative decision

· inform the claimant in the denial letter of the last date the individual was shown to be alive, and

· advise the claimant that the Department of Veterans Affairs (VA) can disclose neither 

· the source of such information, nor 

· other information given concerning the veteran’s existence or whereabouts.

Reference:  For more information on the procedure to correct the deceased veteran’s claims folder, see M21-1MR, Part III, Subpart v, 1.G.30.f.


	c.  Denial Based on an Explained Absence
	If, at any stage of development, evidence is found that definitely discloses that the veteran is living or was alive during the seven-year period

· deny the claim, and

· prepare an administrative decision in accordance with M21-1MR, Part III, Subpart v, 1.A.2.

Reference:  For more information on claims not subject to denial, see M21-1MR, Part III, Subpart v, 1.G.30.b.


Continued on next page

30.  Handling Formal Death Claims, Continued

	d.  Termination of Running Awards
	Use the table below following a finding of presumptive death in order to take action to terminate awards under 38 CFR 3.656.


	If  …
	Then …

	the award involves dependents
	terminate the 

· veteran’s record-purpose award, and 

· any apportionee awards effective date of last payment.

Important:  Before terminating any awards, ensure that 

· all payees have been notified, and 

· the requirements of due process have been satisfied.

Reference:  For information on due process, see M21-1MR, Part I, 2.

	there is only a record-purpose insurance award under 38 CFR 3.656
	process the first notice of death (FNOD) without deferring for due process.

Note:  Furnish a copy of the finding of presumptive death to the insurance activity in all cases in which there is an insurance deduction.


Continued on next page

30.  Handling Formal Death Claims, Continued

	e.  Effective Dates of Death Awards
	Use the table below to determine the effective date on a death award following a decision of presumed death.


	If …
	Then make the adjustment …

	an increased rate is payable
	effective the date of presumed death; that is, seven years after disappearance, subject to any offset that the award under 38 CFR 3.656 may have created.

	a decreased rate is payable 
	effective the date of last payment after satisfying due process requirements.


	f.  Continuing to Run Awards to Dependents or for Insurance
	Do not take action to close or convert the claim to a death claim when an award under 38 CFR 3.656 is to be continued pending final determination.  

Cancel the death claim folder procedures if they had been initiated.  When cancellation of the death claim folder procedure is in order, forward the folder to the appropriate authorization activity for action

Reference:  For more information on continuing to run awards, see M21-1MR, Part III, Subpart vi, 8 (TBD – IV.25.15).


1-G-12



1-G-1

