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Section A.  General Information

 PRIVATE INFOTYPE="OTHER" Overview

	In this Section
	This section contains the following topics:


	Topic
	Topic Name
	See Page

	1
	General Information on Required Administrative Decisions
	1-A-2

	2
	Preparing Administrative Decisions
	1-A-6

	3
	Notification Prior and Subsequent to a Determination
	1-A-8

	4
	The Reasonable Doubt Rule
	1-A-15


1.  General Information on Required Administrative Decisions

 PRIVATE INFOTYPE="OTHER" 
	Introduction 
	This topic contains general information on required administrative decisions, including information on

· administrative decisions approved by a coach, and

· types of issues requiring administrative decisions.


	Change Date
	March 7, 2006


	a.  Administrative Decisions Approved by a Coach
	Department of Veterans Affairs (VA) regulations require that for formal decisions on certain issues, Veterans Service Representatives (VSRs) must prepare an administrative decision for approval (favorable or unfavorable) by a coach.

Important:  This does not prevent the Veterans Service Center Manager (VSCM) from locally requiring additional signatures of concurring officials at a lower level.


Continued on next page

1.  General Information on Required Administrative Decisions, Continued

	b.  Issues Requiring Administrative Decisions
	Use the table below for the types of issues that require a favorable or unfavorable decision.

Important:  Issues that require an administrative decision are not limited to those listed in this table.


	For administrative decisions required for …
	See …

	character of discharge
	M21-1MR, Part III, Subpart v, 1.B.5

	line of duty
	M21-1MR, Part III, Subpart v, 1.D.19

	former prisoner of war (POW) status
	M21-1MR, Part III, Subpart v, 1.C.14

	willful misconduct
	M21-1MR, Part III, Subpart v, 1.D.15

	common-law marriage
	M21-1MR, Part III, Subpart iii, 5.C 

	inference of marriage
	M21-1MR, Part III, Subpart iii, 5.F.30 

	deemed valid marriage 
	M21-1MR, Part III, Subpart iii, 5.E.25 

	annulments 
	M21-1MR, Part III, Subpart iii, 5.B.7 

	continuous cohabitation (unfavorable only)
	M21-1MR, Part III, Subpart iii, 5.E.24 

	cessation of marital relationship
	· M21-1MR, Part III, Subpart iii, 5.B.7, and

· M21-1MR, Part III, Subpart iii, 5.B.8 

	parental relationship (unfavorable only) unless contested
	M21-1MR, Part III, Subpart iii, 5.J 

	child by adoption (unfavorable only) unless decree questionable 
	M21-1MR, Part III, Subpart iii, 5.G.38 


Continued on next page

1.  General Information on Required Administrative Decisions, Continued

	b.  Issues Requiring Administrative Decisions (continued)


	For administrative decisions required for …
	See …

	stepchild relationship (unfavorable only)
	M21-1MR, Part III, Subpart iii, 5.G.42 

	illegitimate (biological) child (unfavorable only)
	M21-1MR, Part III, Subpart iii, 5.G.37.c

	income evidence
	M21-1MR, Part V, Subpart i, 3.A.4.c.

	medical evidence
	M21-1MR, Part III, Subpart iii, 2.I.59

	corpus of estate, if denied or if allowed and the estate is $80,000 or more
	· M21-1MR, Part V, Subpart iii, 1.C.17 

· M21-1MR, Part V, Subpart iii, 1.J.68.b, and

· M21-1MR, Part III, Subpart iii, 5.K.64 

	presumed death
	M21-1MR, Part III, Subpart v, 1.G.29

	findings of fact and date of death
	M21-1MR, Part III, Subpart v, 1.H.34.

	homicide
	M21-1MR, Part III, Subpart v, 1.F.21.

	fraud
	M21-1MR, Part III, Subpart vi, 5 

	insanity
	M21-1MR, Part III, Subpart v, 1.E.20.

	incompetency
	M21-1MR, Part III, Subpart v, 9 

	administrative reviews
	M21-1MR, Part III, Subpart v, 1.A.1.a

	administrative errors
	M21-1MR, Part III, Subpart v, 1.I.40.

	special type of conveyance
	M21-1MR, Part IX, Subpart i, 2.

	apportionment
	M21-1MR, Part III, Subpart v, 3 


Continued on next page

1.  General Information on Required Administrative Decisions, Continued

	b.  Issues Requiring Administrative Decisions (continued)


	For administrative decisions required for …
	See …

	elections
	M21-1MR, Part III, Subpart v, 4

	program integrity
	M21-1MR, Part X, 1

	field exams
	M21-1MR, Part III, Subpart vi, 8 

	contested claim
	M21-1MR, Part III, Subpart vi, 6 

	special awards
	M21-1MR, Part III, Subpart vi, 7.


2.  Preparing Administrative Decisions

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on preparing and approving administrative decisions, including information on 

· the guidelines for preparing administrative decisions

· notifying the claimant of an unfavorable administrative decision, and

· a sample administrative decision letter.


	Change Date
	March 7, 2006


	a.  Guidelines for Preparing Administrative Decisions
	Every administrative decision must be written so that the reader understands the precise basis for the decision. 

Due to the importance of administrative decisions and the fact that they are subject to review by beneficiaries and their representatives, all formal decisions, including special apportionment decisions, are computer-generated or type-written, either

· in the format shown in M21-1MR, Part III, Subpart v, 1.A.2.c, as appropriate

· on VA Form 21-441, Special Apportionment Decision, or

· on VA Form 21-5427, Corpus of Estate Determination.

Note:  Administrative decisions are normally prepared within the Pre-Determination Team.  See Pre-Determination Team functions in M21-1MR, Part III, Subpart i, 1.3.b.


	b.  Notifying the Claimant of an Unfavorable Administrative Decision
	When the decision is unfavorable, notify the claimant by letter.  Include a detailed explanation of the 

· decision

· reasons for decision, and

· complete description of evidence on which it is based.


Continued on next page

2.  Preparing Administrative Decisions, Continued

	c.  Sample of Admin Decision Format
	The following exhibit contains a sample administrative decision format.


	[Designation of VA Office]                                                         [File Number]

[Location of VA Office]                                                        [Veteran’s Name]

ADMINISTRATIVE DECISION

ISSUE:  [State the question at issue.]

EVIDENCE:  [List all documents and information reviewed in making the decision, giving specific data about each to distinguish it from other evidence, e.g., “Maryland Highway Patrol Accident Report of November 9, 2000.”]

DECISION:  [Clearly and briefly state the decision.]
REASONS AND BASES:  [The reasons and bases section must be included on all administrative decisions, including favorable ones.

State the reasons and bases for the decision in clear, simple, easy-to-understand terms.  Fully describe the reasoning which led to the decision.  Conclusions must be supported by analysis and explanation of the credibility and value of the evidence on which they are based.  Assertion of unsupported conclusions does not comply with statutory requirements.  Acknowledge contentions that argue against the decision, and explain why they did not prevail.  Quote verbatim from the relevant law or regulation(s) that pertain(s) to the issue at hand.

Evaluate all the evidence, including sworn oral testimony and certified statements submitted by claimants, and clearly explain why that evidence is found to be persuasive or unpersuasive.  In so doing, explicitly address each item of evidence and each of the claimant’s contentions.  Cite all evidence, both favorable and unfavorable, impartially.  Generally, identify and digest pertinent information from the available evidence instead of quoting from it at length.

[Generally, in a well written decision, with valid reasons and bases, the conclusion should be obvious to the reader.]

Submitted:                             
[Date]                      
Concurred:                             
[Date]                      
Approved:                              
[Date]                      



3.  Notification Prior and Subsequent to a Determination
 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on notifications prior and subsequent to a determination.  It includes information on  

· notification prior to a determination

· required elements for initial notice 

· post-decision notification

· additional notification for other non-VA requests

· method of notification

· updating the Beneficiary Identification and Records Locator Subsystem (BIRLS) when making a determination

· using the BUPD command in SHARE, and

· BIRLS coding procedures for conditional discharge.


	Change Date
	March 7, 2006


	a.  Notification Prior to a Determination
	In any case in which a character of discharge determination is necessary, including dishonorable discharges

· inform the claimant in advance of the need for a determination, and

· provide information concerning legal and procedural rights. 


	b.  Required Elements for Initial Notice 
	The table below provides the purpose and description of each of the elements in the initial notice to the claimant.

Reference:  For more information on the initial notice sent to the claimant, see the MAP-D User Guide.


	Element
	Purpose and Description

	Reason for Determination
	Explains the reason why a character of discharge determination is necessary.  

Note:  Basic eligibility for VA benefits is contingent upon a discharge under other than dishonorable conditions.


Continued on next page

3.  Notification Prior and Subsequent to a Determination, Continued

	b.  Required Elements for Initial Notice (continued)


	Element
	Purpose and Description

	Criteria Used to Make Determination
	· Explains the criteria that will be used to make the determination.

· Explains and cites the applicable VA regulations.  

Reference:  For applicable regulations, see 38 C.F.R 3.12.

	Right of Representation
	Informs the claimant of the right to be represented, without charge, by an accredited representative of a recognized veteran’s organization.

Explains the following to the claimant:

· he/she may employ an attorney to assist in prosecuting the claim, and 

· the attorney may appear with the claimant if a personal hearing is requested.

Reference: For information on Power of Attorney, see M21-1MR, Part I, 3.B.13.

	Request Placed to Service Department
	Explains that VA has asked the service department for a report or information about the discharge proceedings.

Note:  VA will not request discharge proceedings if a dishonorable discharge was issued unless the issue of insanity is involved.

Reference:  For more information on cases involving insanity, see M21-1MR, Part III, Subpart v, 1.E.

	Claimant’s Right to Submit Evidence 
	Explains the claimant’s right to submit any evidence, contention, or argument bearing on the issue.


Continued on next page

3.  Notification Prior and Subsequent to a Determination, Continued

	b.  Required Elements for Initial Notice (continued)


	Element
	Purpose and Description

	Claimant’s Right to a Hearing
	Explains the claimant’s right to request a personal hearing prior to the determination.

Note:  Inform the claimant that VA will furnish the hearing room, provide hearing officials, and prepare a transcript of the proceedings, but will not pay any other expense connected with the hearing.

	60 Day Limit
	Explains that if the claimant does not reply within 60 days, VA will

· assume he/she has no additional evidence to submit and does not desire additional time for presentation of the case, and 

· make a decision based on the evidence available.

Reference:  For more information on additional time for presentation of the case, see M21-1MR, Part I, 2.C.9.d.

	Effect of Determination
	Fully explains that a statutory bar prevents entitlement to 

· the benefit claimed, and 

· all other gratuitous VA benefits.


Continued on next page

3.  Notification Prior and Subsequent to a Determination, Continued

	b.  Required Elements for Initial Notice (continued)


	Element
	Purpose and Description

	Statement of Policy
	Include statements to the claimant explaining:

· the established policy of VA is to assist a claimant in developing the facts pertinent to a claim, and

· that VA will make a decision that grants the claimant every benefit that can be supported in law, while protecting the interest of the Federal Government.


	c.  Post-Decision Notification
	After the determination is made, promptly inform the claimant of the decision.  

If the decision is adverse, advise the claimant of its effect on all VA benefits.  

Important:  The notice must cover the right to appeal and the procedure to follow if he/she desires a review of the character of discharge by the service department.

Reference:  For more information on the post-decision notice sent to the claimant, see the MAP-D User Guide.


	d.  Additional Notification for Other Non-VA Requests
	When making a determination at the request of another VA element, also notify the requesting element of the decision.

If a VA medical unit is making the request, use the most rapid means of communicating the information.

If the basic entitlement information request originated outside VA, inform the requesting agency of the determination for each period of service.  If the agency furnished a form for reply, use it; otherwise, prepare a locally-generated letter.


Continued on next page

3.  Notification Prior and Subsequent to a Determination, Continued

	e.  Method of Notification
	Notify all applicants by a locally-generated letter.


	f.  Updating BIRLS When Making a Determination
	When making a determination on a statutory bar to benefits or character of discharge for VA purposes, authorization must update the Beneficiary Identification and Records Locator Subsystem (BIRLS) to reflect the decision.


	g.  Using the BUPD Command
	Use the BIRLS Update (BUPD) command in SHARE to make changes to the 

· periods of service

· types of discharge, and

· separation reasons.

Note:  A BIRLS record allows entry of three periods of service and three types of discharge codes.

Important:  The VSCM or designee must authorize changes to discharge data in BIRLS.


Continued on next page

3.  Notification Prior and Subsequent to a Determination, Continued

	h.  BIRLS Coding Procedures for Conditional Discharge
	Use the table below for conditional discharge cases when coding BIRLS.


	If there is/are …
	Then …

	· one period of service shown in BIRLS, and

· a statutory bar to benefits or character of discharge determination finding that a veteran was

· discharged from a period of service under dishonorable conditions for VA purposes, but

· eligible for complete separation at an earlier date


	· enter the service in BIRLS as two separate periods

· ensure that 

· the RAD (Released from Active Duty) date for the initial period of service is the date that the veteran would have been eligible for complete separation, and 

· the type of discharge is HVA (honorable for VA purposes) 

· code the

· remainder of that period of service as the second period of service, and

· type of discharge as DVA (dishonorable for VA purposes), and

· input a SEP REAS (separation reason) of ADM (administrative decision) for both periods of service.


Continued on next page

3.  Notification Prior and Subsequent to a Determination, Continued

	h.  BIRLS Coding Procedures for Conditional Discharge (continued)


	If there is/are …
	Then …

	two separate periods of service shown in BIRLS, one of which is OTH (other than honorable)
	code the

· portion of that period of service determined to be honorable for VA purposes as HVA to replace the entire OTH period of service, and

· remainder of that period of service determined to be dishonorable (DVA) as the second period of service.


4.  The Reasonable Doubt Rule

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on the reasonable doubt rule.  It includes information on 

· who should be familiar with the rule

· the application of the reasonable doubt rule

· evaluating the relevant evidence

· the definition of the term evidence, and

· weighing evidence.


	Change Date
	March 7, 2006


	a.  Who Should Be Familiar With the Rule
	Every person involved in the adjudication of compensation and pension claims must be thoroughly familiar with the reasonable doubt rule.

Reference:  For more information on the reasonable doubt rule, see 38 CFR 3.102.


Continued on next page

4.  The Reasonable Doubt Rule, Continued

	b.  Application of the Reasonable Doubt Rule
	If there is a balance of evidence for and against a factual issue, VA must make a determination in favor of the claimant.  

Important:  The benefit of the doubt belongs to the claimant. 

Explanation:  In Gilbert v Derwinski, No 89-53, the Court of Appeals for Veterans Claims (CAVC) likened the reasonable doubt rule to a rule “deeply embedded in sand lot baseball folklore that the ‘tie goes to the runner.’  If the ball clearly beats the runner, the runner is out and the rule has no application.  If the runner clearly beats the ball, the runner is safe and again, the rule has no application.  If, however the play is close, then the runner is called safe by operation of the rule that ‘the tie goes to the runner.’”

Example:  A veteran filed for compensation based upon injuries acquired as the result of an automobile accident while serving on active duty.  The police report indicates that the veteran’s vehicle failed to negotiate a curve and was speeding at the time of the accident.  The report also states that the road surface was slippery as the result of rain earlier in the night, and that there were skid marks which indicate that the veteran attempted to stop the vehicle prior to the accident.  The combined evidence that the accident was caused by hazardous road conditions in contrast to being caused by the veteran’s reckless driving is in approximate balance and, therefore, the injuries that resulted from the accident will be considered as having been incurred in the line of duty.

Exception:  The benefit of the doubt rule does not apply when the issue is a question of status, such as the relationship to the veteran or character of discharge determination, per Aquilar v. Derwinski (1991) and Larvan v. West (1998).


Continued on next page 

4.  The Reasonable Doubt Rule, Continued

	c.  Evaluating the Relevant Evidence
	After obtaining all of the relevant evidence, the VSR must

· evaluate the evidence, and

· determine if the evidence in favor of the position held by the claimant is of greater, lesser, or equal weight than the evidence to the contrary.

Use the table below to determine how evaluating evidence affects the outcome of the claim.


	If it is determined that the evidence …
	Then …

	supports the position of the claimant
	the claim is awarded.

	does not support the claimant
	the claim is denied.

	is approximately balanced
	resolve doubt in favor of the claimant.


	d.  Definition:  Evidence
	The term evidence signifies all of the means by which an alleged matter of fact may be established or disproved.  For VA claims, the term generally refers to

· testimony (including statements in support of the claim)

· various kinds of documentary proof, and

· medical or field examination reports.


	e.  Weighing Evidence
	In Gilbert v. Derwinski, CAVC noted that an equipoise decision is “necessarily more qualitative than quantitative; it is one not capable of mathematical precision and certitude.  Equal weight is not accorded to each piece of material contained in the record; every item of evidence does not have the same probative value.”

Therefore, judgments must be made concerning the weight accorded each piece of evidence.

A “preponderance of the evidence” exists if the evidence is not in equipoise, which means it is not evenly balanced both for and against the fact or proposition at issue.  When there is a fair preponderance of the evidence, one side clearly outweighs the other.
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