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GENERAL INSTRUCTIONS

Custom Federal Regulations Service™

Supplemental Materials for Book B

Code of Federal Regulations
Title 38, Part 3

" Adjudication

Veterans Benefits Administration

Supplement No. 87
5 July 2009

Covering the period of Federal Register issues
through July 3, 2009

When Book B was originally prepared, it was current through final
regulations published in the Federal Register of 9 August 1991. These supple-
mental materials are designed to keep your regulations up to date. You should file
the attached pages immediately, and record the fact that you did so on the
Supplement Filing Record which begins on page B-5 of Book B, Adjudication.
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To ensure accuracy and timeliness of your materials,
it is important that you follow these simple procedures:

1. Always file your supplemental materials immediately upon receipt.

2. Before filing, always check the Supplement Filing Record (page B-5) to
be sure that all prior supplements have been filed. If you are missing any
supplements, contact the Veterans Benefits Administration at the address
listed on page B-4.

3. After filing, enter the relevant information on the Supplement Filing
Record sheet (page B-5)—the date filed, name/initials of filer, and date
through which the Federal Register is covered.

4. 1f as a result of a failure to file, or an undelivered supplement, you have
more than one supplement to file at a time, be certain to file them in
chronological order, lower number first.

5. Always retain the filing instructions (simply insert them at the back of
the book) as a backup record of filing and for reference in case of a filing

CIror.

6. Be certain that you permanently discard any pages indicated for
removal in the filing instructions in order to avoid confusion later.

To execute the filing instructions, simply remove and throw away the

pages listed under Remove These Old Pages, and replace them in each case with the
corresponding pages from this supplement listed under Add These New Pages.
Occasionally new pages will be added without removal of any old material
(reflecting new regulations), and occasionally old pages will be removed without
addition of any new material (reflecting rescinded regulations)—in these cases the
word None will appear in the appropriate column.
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FILING INSTRUCTIONS

Book B, Supplement No. 87

July 5,2009
Remove these Add these
‘old pages new pages

Do not file this supplement until you confirm that
all prior supplements have been filed

3.320-1 to 3.321-1 3.320-1 t0 3.321-1
3.700-1 to 3.700-4 3.700-1 to 3.700-4
3.2600-1 to 3.2600-2 3.2600-1 to 3.2600-2

Be sure to complete the
Supplement Filing Record (page B-5)

when you have finished filing this material.
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§3.2600



HIGHLIGHTS

Book B, Supplement No. 87
July 5, 2009

Note: Where substantive changes are made in the text of regulations, the paragraphs of
Highlights sections are cited at the end of the relevant section of text. Thus, if you are reading
§3.263, you will see a note at the end of that section which reads: “Supplement Highlights
references—6(2).” This means that paragraph 2 of the Highlights section in Supplement No. 6
contains information about the changes made in §3.263. By keeping and filing the Highlights
sections, you will have a reference source explaining all substantive changes in the text of the
regulations.

Supplement frequency: This Book B (4djudication) was originally supplemented four
times a year, in February, May, August, and November. Beginning 1 August 1995, supplements
will be issued every month during which a final rule addition or modification is made to the parts of
Title 38 covered by this book. Supplements will be numbered consecutively as issued.

Modifications in this supplement include the following:

1. On 5 June 2009, the VA published a final rule, effective that same date, to amend VA
adjudication regulations to incorporate relevant statutory provisions regarding severance pay,
separation pay, and special separation benefits. Changes:

e In §3.700, revised paragraphs (a)(3) and (a)(5)(1)—(ii), and added new paragraph
(a)(5)(ii).

2. On 5 June 2009, the VA published a final rule, effective that same date, to amend VA
regulations to add the Pension Management Center Manager as a person who, in addition to the
Veterans Service Center Manager, is authorized to review decisions on benefit claims and authorized
to approve permanent and total disability evaluations on an extraschedular basis for pension
purposes. Changes in this Book B:

e In §3.321, revised paragraph (b)(2); and

e In §3.2600, revised paragraph (a).
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3.320-1 §§3.320—[Reserved] 3.320-1

§3.320 [Reserved]

(No. 82 10/5/08)



3.321-1 §3.321—General rating considerations 3.321-1

§3.321 General rating considerations.

(a) Use of rating schedule. The 1945 Schedule for Rating Disabilities will be used for
evaluating the degree of disabilities in claims for disability compensation, disability and death
pension, and in eligibility determinations. The provisions contained in the rating schedule will
represent as far as can practicably be determined, the average impairment in earning capacity in
civil occupations resulting from disability. (Authority: 38 U.S.C. 1155)

(b) Exceptional cases:

(1) Compensation. Ratings shall be based as far as practicable, upon the average
impairments of earning capacity with the additional proviso that the Secretary shall from time to
time readjust this schedule of ratings in accordance with experience. To accord justice, therefore,
to the exceptional case where the schedular evaluations are found to be inadequate, the Under
Secretary for Benefits or the Director, Compensation and Pension Service, upon field station
submission, is authorized to approve on the basis of the criteria set forth in this paragraph an
extra-schedular evaluation commensurate with the average earning capacity impairment due
exclusively to the service-connected disability or disabilities. The governing norm in these
exceptional cases is: A finding that the case presents such an exceptional or unusual disability
picture with such related factors as marked interference with employment or frequent periods of
hospitalization as to render impractical the application of the regular schedular standards.

(2) Pension. Where the evidence of record establishes that an applicant for
pension who is basically eligible fails to meet the disability requirements based on the percentage
standards of the rating schedule but is found to be unemployable by reason of his or her
disability(ies), age, occupational background and other related factors, the following are
authorized to approve on an extra-schedular basis a permanent and total disability rating for
pension purposes: the Veterans Service Center Manager or the Pension Management Center
Manager; or where regular schedular standards are met as of the date of the rating decision, the
rating board.

(3) Effective dates. The effective date of these extra-schedular evaluations
granting or increasing benefits will be in accordance with §3.400(b)(1) and (2) as to original and
reopened claims and in accordance with §3.400(0) in claims for increased benefits.

(c) Advisory opinion. Cases in which application of the schedule is not understood or the
propriety of an extra-schedular rating is questionable may be submitted to Central Office for

advisory opinion.

Cross references: Effective dates; disability benefits. See §3.400(b). Effective dates;
increases. See §3.400(0).

[26 FR 1583, Feb. 24, 1961, as amended at 29 FR 1463, Jan. 29, 1964; 37 FR 10442,
May 23, 1972; 39 FR 5315, Feb. 12, 1974; 39 FR 32988, Sept. 13, 1974; 40 FR 57459, Dec. 10,
1975; 61 FR 20727, May 8, 1996; 67 FR 46868, July 17, 2002; 74 FR 26959; June 5, 2009]

Supplement Highlight reference: 87(2)

(No. 87 7/5/09)



3.700-1 §3.700—General 3.700-1

Concurrent Benefits and Elections

3700 GENCTAL.cuveiureeiieieeie ettt e e st e saa e s b e e e et e e b et etne s beeneeane 3.700-1
3.701 Elections of pension or COMPENSAtION ............cciieeiiieiriieiiireeeeeiree e csre e saee e 3.701-1
3.702 Dependency and indemnity COMPENSALION .....eevurrurrrererreineeeiiarieeerersreasiesraesnenes 3.702-1
3.703 Two parents in same parental line ..........ccccevervvevriieiniieicieireer e e v 3.703-1
3.704 Elections within class of dependents..........c.c.coovviiiiiiieie e 3.704-1
3.705-3.706 [Reserved]

3.707 Dependents’ educational assiStance.........cocuecvivrierrereereerienieniereereseeesesesseesseseens 3.707-1
3.708 Federal Employees’ COMPENSAION .........coccviveeeeriveierereeeeeietesereesenscsesenssseeesesesnnns 3.708-1
3.709 [Removed]

3.710  Civil SErviCe anNUILANES. ......eerureiiirtiiiirteciee sttt st e ere e seee st esae s e e nanaes 3.710-1
3.711  Improved pension €lECTIONS .......cccciiriiiiniecieieeriee e reeseeere e srescieaeeessaesbeesaseaneas 3.711-1
3.712 Improved pension elections; Spanish American War pensioners...........covveeeereennnnn 3.712-1
3.713 Effective dates of Improved pension €leCtions ........cccevevveeeeecveeieeieeeeccrecree e 3.713-1
3.714 Improved pension elections—public assistance beneficiaries.........cccvverrrrvrrererenen. 3.714-1
3.715 Radiation Exposure Compensation Act of 1990, as amended............c.cceveeirrernene. 3.715-1

§3.700 General.

Not more than one award of pension, compensation, or emergency officers’, regular or
reserve retirement pay will be made concurrently to any person based on his or her own service
except as provided in §3.803 relating to naval pension and §3.750(c) relating to waiver of
retirement pay. Not more than one award of pension, compensation, or dependency and
indemnity compensation may be made concurrently to a dependent on account of more than one
period of service of a veteran. (Authority: 38 U.S.C. 5304(a))

(a) Veterans:
(1) Active service pay.

(1) Pension, compensation, or retirement pay on account of his or her own

service will not be paid to any person for any period for which he or she receives active service
pay. (Authority: 38 U.S.C. 5304(c))

(ii) Time spent by members of the ROTC in drills as part of their activities
as members of the corps is not active service.

(iii) Reservists may waive their pension, compensation, or retirement pay
for periods of field training, instruction, other duty or drills. A waiver may include prospective
periods and contain a right of recoupment for the days for which the reservists did not receive
payment for duty by reason of failure to report for duty.
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3.700-2 §3.700—General 3.700-2

(2) Lump-sum readjustment pay.

(1) Where entitlement to disability compensation was established prior to
September 15, 1981, a veteran who has received a lump-sum readjustment payment under
former 10 U.S.C. 687 (as in effect on September 14, 1981) may receive disability compensation
for disability incurred in or aggravated by service prior to the date of receipt of lump-sum
readjustment payment subject to deduction of an amount equal to 75 percent of the amount
received as readjustment payment. (Authority: 38 U.S.C. 1501(a))

(i) Readjustment pay authorized under former 10 U.S.C. 3814(a) is not
subject to recoupment through withholding of disability compensation, entitlement to which was
established prior to September 15, 1981. (Authority: 38 U.S.C. 1501(a))

(iii) Where entitlement to disability compensation was established on or
after September 15, 1981, a veteran who has received a lump-sum readjustment payment may
receive disability compensation for disability incurred in or aggravated by service prior to the
date of receipt of the lump-sum readjustment payment, subject to recoupment of the readjustment
payment. Where payment of readjustment pay was made on or before September 30, 1996, VA
will recoup from disability compensation an amount equal to the total amount of readjustment
pay. Where payment of readjustment pay was made after September 30, 1996, VA will recoup
from disability compensation an amount equal to the total amount of readjustment pay less the
amount of Federal income tax withheld from such pay. (Authority: 10 U.S.C. 1174(h)(2) and
1212(c))

(iv) The receipt of readjustment pay does not affect the payment of
disability compensation based on a subsequent period of service. Compensation payable for
service-connected disability incurred or aggravated in a subsequent period of service will not be
reduced for the purpose of offsetting readjustment pay based on a prior period of service.
(Authority: 10 U.S.C. 1174(h)(2))

(3) Severance pay. Where the disability or disabilities found to be service-
connected are the same as those upon which disability severance pay is granted, or where
entitlement to disability compensation was established on or after September 15, 1981, an award
of compensation will be made subject to recoupment of the disability severance pay. Prior to the
initial determination of the degree of disability recoupment will be at the full monthly
compensation rate payable for the disability or disabilities for which severance pay was granted.
Following initial determination of the degree of disability recoupment shall not be at a monthly
rate in excess of the monthly compensation payable for that degree of disability. For this purpose
the term “initial determination of the degree of disability” means the first regular schedular
compensable rating in accordance with the provisions of Subpart B, Part 4 of this chapter and
does not mean a rating based in whole or in part on a need for hospitalization or a period of
convalescence. Where entitlement to disability compensation was established prior to September
15, 1981, compensation payable for service-connected disability other than the disability for
which disability severance pay was granted will not be reduced for the purpose of recouping
disability severance pay. Where entitlement to disability compensation was established on or
after September 15, 1981, a veteran may receive disability compensation for disability incurred
or aggravated by service prior to the date of receipt of the severance pay, but VA must recoup
from that disability compensation an amount equal to the severance pay. Where payment of
severance pay was made on or before September 30, 1996, VA will recoup from disability
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- 3.700-3 §3.700—General 3.700-3

compensation an amount equal to the total amount of the severance pay. Where payment of
severance pay was made after September 30, 1996, VA will recoup from disability compensation
an amount equal to the total amount of the severance pay less the amount of Federal income tax
withheld from such pay. For members of the Armed Forces who separated under Chapter 61 of
title 10, United States Code, on or after January 28, 2008, no recoupment of severance pay will
be made for disabilities incurred in line of duty in a combat zone or incurred during performance
of duty in combat-related operations as designated by the Department of Defense. (Authority: 10
U.S.C. 1174(h)(2) and 1212(d))

(4) Improved pension. If a veteran is entitled to improved pension on the basis of
the veteran’s own service and is also entitled to pension under any pension program currently or
previously in effect on the basis of any other person’s service, the Department of Veterans
Affairs shall pay the veteran only the greater benefit. (Authority: 38 U.S.C. 1521(i))

(5) Separation pay and special separation benefits.

(i) Where entitlement to disability compensation was established on or
after September 15, 1981, a veteran who has received separation pay may receive disability
compensation for disability incurred in or aggravated by service prior to the date of receipt of
separation pay subject to recoupment of the separation pay. Where payment of separation pay
was made on or before September 30, 1996, VA will recoup from disability compensation an
amount equal to the total amount of separation pay. Where payment of separation pay was made
after September 30, 1996, VA will recoup from disability compensation an amount equal to the
total amount of separation pay less the amount of Federal income tax withheld from such pay.
The Federal income tax withholding amount is the flat withholding rate for Federal income tax
withholding.

(ii) The receipt of separation pay does not affect the payment of disability
compensation based on a subsequent period of service. Compensation payable for service-
connected disability incurred or aggravated in a subsequent period of service will not be reduced
for the purpose of offsetting separation pay based on a prior period of service.

(iii) Where payment of special separation benefits under 10 U.S.C. 1174a
was made on or after December 5, 1991, VA will recoup from disability compensation an
amount equal to the total amount of special separation benefits less the amount of Federal
income tax withheld from such pay. The Federal income tax withholding amount is the flat
withholding rate for Federal income tax withholding. (Authority: 10 U.S.C. 1174 and 1174a)

(b) Dependents:

(1) Surviving spouse. Subject to the provisions of paragraph (a)(4) of this section,
the receipt of pension, compensation, or dependency and indemnity compensation by a surviving
spouse because of the death of any veteran, or receipt of pension or compensation because of his
or her own service, shall not bar the payment to the surviving spouse of pension, compensation,
or dependency and indemnity compensation because of the death or disability of any other
veteran, however, other than insurance, concurrent benefits under laws administered by the
Department of Veterans Affairs may not be authorized to a surviving spouse by reason of the
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3.700-4 §3.700—General 3.700-4

death of more than one veteran to whom the surviving spouse has been married. The surviving
spouse may elect to receive benefits based on the death of one such spouse and the election
places the right to benefits based on the deaths of other spouses in suspense. The suspension may
be lifted at any time by another election based on the death of another spouse. Benefits payable in
the elected case will be subject to prior payments for the same period based on the death of the
other spouse where, under the provisions of §3.400(c) there is entitlement in the elected case
prior to date of receipt of the election. (Authority: 38 U.S.C. 5304)

(2) Children. Except as provided in §3.703 and paragraph (a)(4) of this section,
the receipt of pension, compensation, or dependency and indemnity compensation by a child on
account of the death of a veteran or the receipt by the child of pension or compensation on
account of his or her own service will not bar the payment of pension, compensation, or
dependency and indemnity compensation on account of the death or disability of any other
veteran.

(3) Parents. The receipt of compensation or dependency and indemnity
compensation by a parent on account of the death of a veteran or receipt by him or her of pension
or compensation on account of his or her own service will not bar the payment of pension
compensation, or dependency and indemnity compensation on account of the death or disability
of any other person. (Authority: 38 U.S.C. 5304(b))

[26 FR 1601, Feb. 24, 1961, as amended at 29 FR 11359, Aug. 6, 1964; 29 FR 15207,
Nov. 11, 1964; 30 FR 11389, Sept. 8. 1965; 35 FR 10648, July 1, 1970; 40 FR 59346, Dec. 23,
1975; 44 FR 45943, Aug. 6, 1979; 52 FR 27340, July 21, 1987; 56 FR 1111, Jan. 11, 1991; 67
FR 60868, Sept. 27, 2002; 74 FR 26957, June 5, 2009]

Supplement Highlights reference: 87(1)
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3.2600-1 §3.2600—Revision of benefit claims decisions 3.2600-1

Revisions

§ 3.2600 Review of benefit claims decisions.

(a) A claimant who has filed a timely Notice of Disagreement with a decision of an
agency of original jurisdiction on a benefit claim has a right to a review of that decision under
this section. The review will be conducted by a Veterans Service Center Manager, Pension
Management Center Manager, or Decision Review Officer, at VA’s discretion. An individual
who did not participate in the decision being reviewed will conduct this review. Only a decision
that has not yet become final (by appellate decision or failure to timely appeal) may be reviewed.
Review under this section will encompass only decisions with which the claimant has expressed
disagreement in the Notice of Disagreement. The reviewer will consider all evidence of record
and applicable law, and will give no deference to the decision being reviewed.

(b) Unless the claimant has requested review under this section with his or her Notice of
Disagreement, VA will, upon receipt of the Notice of Disagreement, notify the claimant in
writing of his or her right to a review under this section. To obtain such a review, the claimant
must request it not later than 60 days after the date VA mails the notice. This 60-day time limit
may not be extended. If the claimant fails to request review under this section not later than 60
days after the date VA mails the notice, VA will proceed with the traditional appellate process by
issuing a Statement of the Case. A claimant may not have more than one review under this
section of the same decision.

(¢) The reviewer may conduct whatever development he or she considers necessary to
resolve any disagreements in the Notice of Disagreement, consistent with applicable law. This
may include an attempt to obtain additional evidence or the holding of an informal conference
with the claimant. Upon the request of the claimant, the reviewer will conduct a hearing under
§3.103(c).

(d) The reviewer may grant a benefit sought in the claim notwithstanding §3.105(b), but,
except as provided in paragraph (e) of this section, may not revise the decision in a manner that is
less advantageous to the claimant than the decision under review. A review decision made under
this section will include a summary of the evidence, a citation to pertinent laws, a discussion of
how those laws affect the decision, and a summary of the reasons for the decision.

(e) Notwithstanding any other provisions of this section, the reviewer may reverse or
revise (even if disadvantageous to the claimant) prior decisions of an agency of original
jurisdiction (including the decision being reviewed or any prior decision that has become final
due to failure to timely appeal) on the grounds of clear and unmistakable error (see §3.105(a)).

(f) Review under this section does not limit the appeal rights of a claimant. Unless a

claimant withdraws his or her Notice of Disagreement as a result of this review process, VA will
proceed with the traditional appellate process by issuing a Statement of the Case.
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3.2600-2 §3.2600—Revision of benefit claims decisions 3.2600-2

(g) This section applies to all claims in which a Notice of Disagreement is filed on or
after June 1, 2001. (Authority: 38 U.S.C. 5109A and 7105(d))

[66 FR 21874, May 2, 2001, as amended at 67 FR 46868, July 17, 2002; 74 FR 26959,
June 5, 2009]

Supplement Highlights reference: 87(2)

End of Subpart D

End of Book B
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