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GENERAL INSTRUCTIONS 
 

 

 

Custom Federal Regulations Service™ 

 

 

Supplemental Materials for Book B 
 

Code of Federal Regulations 
 

Title 38, Part 3 
 

Adjudication 
 

 

Veterans Benefits Administration 

 
Supplement No. 112 

 
5 July 2015 

 
Covering the period of Federal Register issues 

through July 1, 2015 
 
 
 
 
 

 When Book B was originally prepared, it was current through final 
regulations published in the Federal Register of 9 August 1991.  These supple-
mental materials are designed to keep your regulations up to date.  You should file 
the attached pages immediately, and record the fact that you did so on the 
Supplement Filing Record which begins on page B-5 of Book B, Adjudication.   
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  To ensure accuracy and timeliness of your materials,  

  it is important that you follow these simple procedures: 
 
 1. Always file your supplemental materials immediately upon receipt.  
 
 2. Before filing, always check the Supplement Filing Record (page B-5) to 
be sure that all prior supplements have been filed.  If you are missing any 
supplements, contact the Veterans Benefits Administration at the address 
listed on page B-4. 
 
 3. After filing, enter the relevant information on the Supplement Filing 
Record sheet (page B-5)—the date filed, name/initials of filer, and date 
through which the Federal Register is covered. 
 
 4. If as a result of a failure to file, or an undelivered supplement, you have 
more than one supplement to file at a time, be certain to file them in 
chronological order, lower number first.    
 
 5. Always retain the filing instructions (simply insert them at the back of 
the book) as a backup record of filing and for reference in case of a filing 
error. 
 
 6. Be certain that you permanently discard any pages indicated for 
removal in the filing instructions in order to avoid confusion later. 
 

 
 
 
 To execute the filing instructions, simply remove and throw away  the 
pages listed under Remove These Old Pages, and replace them in each case with the 
corresponding pages from this supplement listed under Add These New Pages.  
Occasionally new pages will be added without removal of any old material 
(reflecting new regulations), and occasionally old pages will be removed without 
addition of any new material (reflecting rescinded regulations)—in these cases the 
word None will appear in the appropriate column.   
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FILING INSTRUCTIONS 
 

 
Book B, Supplement No. 112 

July 5, 2015 

 
 Remove these Add these Section(s) 

  old pages new pages Affected 

 
 3.10-1 to 3.10-4 3.10-1 to 3.10-4 §3.10 

 

 3.307-2 to 3.308-1 3.307-2 to 3.308-1 §3.307 

 

 3.654-1 to 3.656-1 3.654-1 to 3.656-1 §3.655 

 

 3.1000-1 to 3.1003-1 3.1000-1 to 3.1003-1 §§3.1000 & 3.1003 

 

 

Do not file this supplement until you confirm that  

all prior supplements have been filed 
  

Be sure to complete the  

Supplement Filing Record (page B-5)  

when you have finished filing this material. 
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HIGHLIGHTS 
 

 

Book B, Supplement No. 112 

July 5, 2015 

 
 Note: Where substantive changes are made in the text of regulations, the paragraphs of 

Highlights sections are cited at the end of the relevant section of text. Thus, if you are reading 

§3.263, you will see a note at the end of that section which reads: “Supplement Highlights 

references—6(2).” This means that paragraph 2 of the Highlights section in Supplement No. 6 

contains information about the changes made in §3.263. By keeping and filing the Highlights 

sections, you will have a reference source explaining all substantive changes in the text of the 

regulations. 

 
 Supplement frequency: This Book B (Adjudication) was originally supplemented four 

times a year, in February, May, August, and November. Beginning 1 August 1995, supplements 

will be issued every month during which a final rule addition or modification is made to the parts of 

Title 38 covered by this book. Supplements will be numbered consecutively as issued. 

 

Modifications in this supplement include the following: 
 

 1. On 3 April 2015, the VA published a final rule effective that same day, to remove out 

of date legal citations and to correct the authority.  This rule contains only nonsubstantive, 

technical corrections.  Changes: 

• In §3.10, revised paragraph (e), 

• In §3.655, revised paragraphs (b)(3), (c)(1) and (f), 

• In §3.1000, revised paragraph (a), and 

• In §3.1003, revised paragraph (a)(2).  

 

 2. On 19 June 2015, the VA published an interim final rule effective that same day, to 

amend its regulation governing individuals presumed to have been exposed to certain herbicides. 

Specifically, VA is expanding the regulation to include an additional group consisting of 

individuals who performed service in the Air Force or Air Force Reserve under circumstances in 

which they had regular and repeated contact with C-123 aircraft known to have been used to spray 

an herbicide agent (“Agent Orange”) during the Vietnam era.  Change: 

• In §3.307, added paragraph (a)(6)(v). 

 

 

☼ 



3.10-1 §3.10—Dependency and indemnity compensation rate for a surviving spouse          3.10-1 
 

(No. 112  7/5/15) 

§3.10  Dependency and indemnity compensation rate for a surviving spouse. 
 

(a) General determination of rate. When VA grants a surviving spouse entitlement to 

DIC, VA will determine the rate of the benefit it will award. The rate of the benefit will be the 

total of the basic monthly rate specified in paragraph (b) or (d) of this section and any applicable 

increases specified in paragraph (c) or (e) of this section. 
 

(b) Basic monthly rate. Except as provided in paragraph (d) of this section, the basic 

monthly rate of DIC for a surviving spouse will be the amount set forth in 38 U.S.C. 1311(a)(1). 
 

(c) Section 1311(a)(2) increase. The basic monthly rate under paragraph (b) of this 

section shall be increased by the amount specified in 38 U.S.C. 1311(a)(2) if the veteran, at the 

time of death, was receiving, or was entitled to receive, compensation for service-connected 

disability that was rated by VA as totally disabling for a continuous period of at least eight years 

immediately preceding death. Determinations of entitlement to this increase shall be made in 

accordance with paragraph (f) of this section. 
 

(d) Alternative basic monthly rate for death occurring prior to January 1, 1993. The 

basic monthly rate of DIC for a surviving spouse when the death of the veteran occurred prior to 

January 1, 1993, will be the amount specified in 38 U.S.C. 1311(a)(3) corresponding to the 

veteran’s pay grade in service, but only if such rate is greater than the total of the basic monthly 

rate and the section 1311(a)(2) increase (if applicable) the surviving spouse is entitled to receive 

under paragraphs (b) and (c) of this section. The Secretary of the concerned service department 

will certify the veteran’s pay grade and the certification will be binding on VA. DIC paid 

pursuant to this paragraph may not be increased by the section 1311(a)(2) increase under 

paragraph (c) of this section. 
 

(e) Additional increases. One or more of the following increases may be paid in addition 

to the basic monthly rate and the section 1311(a)(2) increase. 
 

(1) Increase for children. If the surviving spouse has one or more children under 

the age of 18 of the deceased veteran (including a child not in the surviving spouse’s actual or 

constructive custody, or a child who is in active military service), the monthly DIC rate will be 

increased by the amount set forth in 38 U.S.C. 1311(b) for each child. 
 

(2) Increase for regular aid and attendance. If the surviving spouse is determined 

to be in need of regular aid and attendance under the criteria in §3.352 or is a patient in a nursing 

home, the monthly DIC rate will be increased by the amount set forth in 38 U.S.C. 1311(c). 
 

(3) Increase for housebound status. If the surviving spouse does not qualify for 

the regular aid and attendance allowance but is housebound under the criteria in §3.351(e), the 

monthly DIC rate will be increased by the amount set forth in 38 U.S.C. 1311(d). 

 

(4) For a two-year period beginning on the date entitlement to dependency and 

indemnity compensation commenced, the dependency and indemnity compensation paid monthly 

to a surviving spouse with one or more children below the age of 18 shall be increased by the 

amount set forth in 38 U.S.C. 1311(e), regardless of the number of such children. The 

dependency and indemnity compensation payable under this paragraph is in addition to any other 

dependency and indemnity compensation payable. The increase in dependency and indemnity 

compensation of a surviving spouse under this paragraph shall cease beginning with the first 
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(No. 112  7/5/15) 

month commencing after the month in which all children of the surviving spouse have attained 

the age of 18.  (Authority: 38 U.S.C. 1311(e)) 

 

(f) Criteria governing section 1311(a)(2) increase. In determining whether a surviving 

spouse qualifies for the section 1311(a)(2) increase under paragraph (c) of this section, the 

following standards shall apply. 
 

(1) Marriage requirement. The surviving spouse must have been married to the 

veteran for the entire eight-year period referenced in paragraph (c) of this section in order to 

qualify for the section 1311(a)(2) increase. 
 

(2) Determination of total disability. As used in paragraph (c) of this section, the 

phrase “rated by VA as totally disabling” includes total disability ratings based on 

unemployability (§4.16 of this chapter). 
 

(3) Definition of “entitled to receive”. As used in paragraph (c) of this section, the 

phrase “entitled to receive” means that the veteran filed a claim for disability compensation 

during his or her lifetime and one of the following circumstances is satisfied: 
 

(i) The veteran would have received total disability compensation for the 

period specified in paragraph (c) of this section but for clear and unmistakable error committed 

by VA in a decision on a claim filed during the veteran’s lifetime; or 
 

(ii) Additional evidence submitted to VA before or after the veteran’s 

death, consisting solely of service department records that existed at the time of a prior VA 

decision but were not previously considered by VA, provides a basis for reopening a claim finally 

decided during the veteran’s lifetime and for awarding a total service-connected disability rating 

retroactively in accordance with §§3.156(c) and 3.400(q)(2) of this part for the period specified 

in paragraph (c) of this section; or 
 

(iii) At the time of death, the veteran had a service-connected disability 

that was continuously rated totally disabling by VA for the period specified in paragraph (c) of 

this section, but was not receiving compensation because: 
 

(A) VA was paying the compensation to the veteran’s dependents; 
 

(B) VA was withholding the compensation under the authority of 

38 U.S.C. 5314 to offset an indebtedness of the veteran; 
 

(C) The veteran had not waived retired or retirement pay in order 

to receive compensation; 
 

(D) VA was withholding payments under the provisions of 10 

U.S.C. 1174(h)(2); 
 

(E) VA was withholding payments because the veteran’s 

whereabouts were unknown, but the veteran was otherwise 

entitled to continued payments based on a total service-

connected disability rating; or 
 



3.10-3 §3.10—Dependency and indemnity compensation rate for a surviving spouse          3.10-3 
 

(No. 112  7/5/15) 

(F) VA was withholding payments under 38 U.S.C. 5308 but 

determines that benefits were payable under 38 U.S.C. 

5309.  (Authority: 38 U.S.C. 501(a), 1311, 1314, and 

1321). 

 

 [70 FR 72220, Dec. 2, 2005, as amended at 71 FR 44918, Aug. 8, 2006; 80 FR 18117, 

Apr. 3, 2015] 

 

Supplement Highlights references:  69(1), 72(2), 112(1). 
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Reserved 

 



3.307-2 §3.307— Presumptive service connection for chronic, tropical or prisoner-of-war     3.307-2 
related disease, or disease associated with exposure to certain herbicide agents;  

wartime and service on or after January 1, 1947 

(No. 112  7/5/15) 

 

(ii) The diseases listed at §3.309(e) shall have become manifest to a degree 

of 10 percent or more at any time after service, except that chloracne or other acneform disease 

consistent with chloracne, porphyria cutanea tarda, and early-onset peripheral neuropathy shall 

have become manifest to a degree of 10 percent or more within a year after the last date on which 

the veteran was exposed to an herbicide agent during active military, naval, or air service.  

 

(iii) A veteran who, during active military, naval, or air service, served in 

the Republic of Vietnam during the period beginning on January 9, 1962, and ending on May 7, 

1975, shall be presumed to have been exposed during such service to an herbicide agent, unless 

there is affirmative evidence to establish that the veteran was not exposed to any such agent 

during that service. The last date on which such a veteran shall be presumed to have been 

exposed to an herbicide agent shall be the last date on which he or she served in the Republic of 

Vietnam during the period beginning on January 9, 1962, and ending on May 7, 1975. Service in 

the Republic of Vietnam includes service in the waters offshore and service in other locations if 

the conditions of service involved duty or visitation in the Republic of Vietnam. (Authority: 38 

U.S.C. 501(a) and 1116(a)(3)) 

 

(iv) A veteran who, during active military, naval, or air service, served 

between April 1, 1968, and August 31, 1971, in a unit that, as determined by the Department of 

Defense, operated in or near the Korean DMZ in an area in which herbicides are known to have 

been applied during that period, shall be presumed to have been exposed during such service to 

an herbicide agent, unless there is affirmative evidence to establish that the veteran was not 

exposed to any such agent during that service. See also 38 CFR 3.814(c)(2).  (Authority: 38 

U.S.C. 501(a), 1116(a)(3), and 1821) 

 

(v) An individual who performed service in the Air Force or Air Force 

Reserve under circumstances in which the individual concerned regularly and repeatedly 

operated, maintained, or served onboard C-123 aircraft known to have been used to spray an 

herbicide agent during the Vietnam era shall be presumed to have been exposed during such 

service to an herbicide agent. For purposes of this paragraph, “regularly and repeatedly operated, 

maintained, or served onboard C-123 aircraft” means that the individual was assigned to an Air 

Force or Air Force Reserve squadron when the squadron was permanently assigned one of the 

affected aircraft and the individual had an Air Force Specialty Code indicating duties as a flight, 

ground maintenance, or medical crew member on such aircraft. Such exposure constitutes an 

injury under 38 U.S.C. 101(24)(B) and (C). If an individual described in this paragraph develops 

a disease listed in 38 CFR 3.309(e) as specified in paragraph (a)(6)(ii) of this section, it will be 

presumed that the individual concerned became disabled during that service for purposes of 

establishing that the individual served in the active military, naval, or air service. 

 

 (b) Evidentiary basis. The factual basis may be established by medical evidence, 

competent lay evidence or both. Medical evidence should set forth the physical findings and 

symptomatology elicited by examination within the applicable period. Lay evidence should 

describe the material and relevant facts as to the veteran’s disability observed within such period, 

not merely conclusions based upon opinion. The chronicity and continuity factors outlined in 
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§3.303(b) will be considered. The diseases listed in §3.309(a) will be accepted as chronic, even 

though diagnosed as acute because of insidious inception and chronic development, except:  

 

  (1) Where they result from intercurrent causes, for example, cerebral hemorrhage 

due to injury, or active nephritis or acute endocarditis due to intercurrent infection (with or 

without identification of the pathogenic micro-organism); or  

 

  (2) Where a disease is the result of drug ingestion or a complication of some other 

condition not related to service. Thus, leukemia will be accepted as a chronic disease whether 

diagnosed as acute or chronic. Unless the clinical picture is clear otherwise, consideration will be 

given as to whether an acute condition is an exacerbation of a chronic disease.  (Authority: 38 

U.S.C. 1112) 

 

 (c) Prohibition of certain presumptions. No presumptions may be invoked on the basis of 

advancement of the disease when first definitely diagnosed for the purpose of showing its 

existence to a degree of 10 percent within the applicable period. This will not be interpreted as 

requiring that the disease be diagnosed in the presumptive period, but only that there be then 

shown by acceptable medical or lay evidence characteristic manifestations of the disease to the 

required degree, followed without unreasonable time lapse by definite diagnosis. 

Symptomatology shown in the prescribed period may have no particular significance when first 

observed, but in the light of subsequent developments it may gain considerable significance. 

Cases in which a chronic condition is shown to exist within a short time following the applicable 

presumptive period, but without evidence of manifestations within the period, should be 

developed to determine whether there was symptomatology which in retrospect may be identified 

and evaluated as manifestation of the chronic disease to the required 10-percent degree.  

 

(d) Rebuttal of service incurrence or aggravation.  

 

(1) Evidence which may be considered in rebuttal of service incurrence of a 

disease listed in §3.309 will be any evidence of a nature usually accepted as competent to 

indicate the time of existence or inception of disease, and medical judgment will be exercised in 

making determinations relative to the effect of intercurrent injury or disease. The expression 

“affirmative evidence to the contrary” will not be taken to require a conclusive showing, but such 

showing as would, in sound medical reasoning and in the consideration of all evidence of record, 

support a conclusion that the disease was not incurred in service. As to tropical diseases the fact 

that the veteran had no service in a locality having a high incidence of the disease may be 

considered as evidence to rebut the presumption, as may residence during the period in question 

in a region where the particular disease is endemic. The known incubation periods of tropical 

diseases should be used as a factor in rebuttal of presumptive service connection as showing 

inception before or after service. 

 

(2) The presumption of aggravation provided in this section may be rebutted by 

affirmative evidence that the preexisting condition was not aggravated by service, which may 

include affirmative evidence that any increase in disability was due to an intercurrent disease or 

injury suffered after separation from service or evidence sufficient, under §3.306 of this part, to 

show that the increase in disability was due to the natural progress of the preexisting condition.   

(Authority: 38 U.S.C. 101(24), 501(a), 1116(a)(3), and 1821) 
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 [26 FR 1581, Feb. 24, 1961, as amended at 35 FR 18281, Dec. 1 1970; 39 FR 34530, 

Sept. 26, 1974; 43 FR 45347, Oct. 2, 1978; 47 FR 11655, Mar. 18, 1982; 58 FR 29109, May 19, 

1993; 59 FR 5106, Feb. 3, 1994; 59 FR 29724, June 9, 1994; 61 FR 57588, Nov. 7, 1996; 62 FR 

35422, July 1, 1997; 67 FR 67793, Nov. 7, 2002; 68 FR 34541, June 10, 2003; 76 FR 4248, Jan. 

25, 2011; 78 FR 54766, Sep. 6, 2013; 80 FR 35248, June 19, 2015] 

 

 

 Supplement Highlights references: 7(8), 10(1), 12(1), 24(3), 30(1), 56(2), 57(1), 95(1), 

105(1), 112(2). 
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(Original  8/15/91) 

§3.308  Presumptive service connection; peacetime service before January 1, 1947. 
 

 (a) Chronic disease. There is no provision for presumptive service connection for chronic 

disease as distinguished from tropical diseases referred to in paragraph (b) of this section based 

on peacetime service before January 1, 1947. 

 

 (b) Tropical disease. In claims based on peacetime service before January 1, 1947, a 

veteran of 6 months or more service who contracts a tropical disease listed in §3.309(b) or a 

resultant disorder or disease originating because of therapy administered in connection with a 

tropical disease or as a preventative, will be considered to have incurred such disability in service 

when it is shown to exist to the degree of 10 percent or more within 1 year after separation from 

active service, or at a time when standard and accepted treatises indicate that the incubation 

period commenced during active service unless shown by clear and unmistakable evidence not to 

have been of service origin. The requirement of 6 months or more service means active, 

continuous service, during one or more enlistment periods.  (Authority: 38 U.S.C. 1133) 

 

 

 [39 FR 34530, Sept. 26, 1974] 
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§3.654  Active service pay. 
 

 (a) General. Pension, compensation, or retirement pay will be discontinued under the 

circumstances stated in §3.700(a)(1) for any period for which the veteran received active service 

pay. For the purposes of this section, active service pay means pay received for active duty, 

active duty for training or inactive duty training. 

 

 (b) Active duty.  

 

  (1) Where the veteran returns to active duty status, the award will be discontinued 

effective the day preceding reentrance into active duty status. If the exact date is not known, 

payments will be discontinued effective date of last payment and as of the correct date when the 

date of reentrance has been ascertained from the service department. 

 

  (2) Payments, if otherwise in order, will be resumed effective the day following 

release from active duty if claim for recommencement of payments is received within 1 year 

from the date of such release: otherwise payments will be resumed effective 1 year prior to the 

date of receipt of a new claim. Prior determinations of service connection will not be disturbed 

except as provided in §3.105. Compensation will be authorized based on the degree of disability 

found to exist at the time the award is resumed. Disability will be evaluated on the basis of all 

facts, including records from the service department relating to the most recent period of active 

service. If a disability is incurred or aggravated in the second period of service, compensation for 

that disability cannot be paid unless a claim therefor is filed. 

 

 (c) Training duty. Prospective adjustment of awards may be made where the veteran 

waives his or her Department of Veterans Affairs benefit covering anticipated receipt of active 

service pay because of expected periods of active duty for training or inactive duty training. 

Where readjustment is in order because service pay was not received for expected training duty, 

retroactive payments may be authorized if a claim for readjustment is received within 1 year after 

the end of the fiscal year for which payments were waived. 

 

 

 [27 FR 11890, Dec. 1, 1962] 

 

 

 

 

 



3.655-1 §3.655—Failure to report for Dept. of Veterans Affairs examination        3.655-1 
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§3.655  Failure to report for Department of Veterans Affairs examination. 
 

 (a) General. When entitlement or continued entitlement to a benefit cannot be established 

or confirmed without a current VA examination or reexamination and a claimant, without good 

cause, fails to report for such examination, or reexamination, action shall be taken in accordance 

with paragraph (b) or (c) of this section as appropriate. Examples of good cause include, but are 

not limited to, the illness or hospitalization of the claimant, death of an immediate family 

member, etc. For purposes of this section, the terms “examination’’ and “reexamination’’ include 

periods of hospital observation when required by VA. 

 

 (b) Original or reopened claim, or claim for increase. When a claimant fails to report for 

an examination scheduled in conjunction with an original compensation claim, the claim shall be 

rated based on the evidence of record. When the examination was scheduled in conjunction with 

any other original claim, a reopened claim for a benefit which was previously disallowed, or a 

claim for increase, the claim shall be denied. 

 

 (c) Running award.  

 

  (1) When a claimant fails to report for a reexamination and the issue is continuing 

entitlement, VA shall issue a pretermination notice advising the payee that payment for the 

disability or disabilities for which the reexamination was scheduled will be discontinued or, if a 

minimum evaluation is established in part 4 of this title or there is an evaluation protected under 

§3.951(b) of this part, reduced to the lower evaluation. Such notice shall also include the 

prospective date of discontinuance or reduction, the reason therefor and a statement of the 

claimant’s procedural and appellate rights. The claimant shall be allowed 60 days to indicate his 

or her willingness to report for a reexamination or to present evidence that payment for the 

disability or disabilities for which the reexamination was scheduled should not be discontinued 

or reduced. 

 

  (2) If there is no response within 60 days, or if the evidence submitted does not 

establish continued entitlement, payment for such disability or disabilities shall be discontinued 

or reduced as of the date indicated in the pretermination notice or the date of last payment, 

whichever is later. 

 

  (3) If notice is received that the claimant is willing to report for a reexamination 

before payment has been discontinued or reduced, action to adjust payment shall be deferred. The 

reexamination shall be rescheduled and the claimant notified that failure to report for the 

rescheduled examination shall be cause for immediate discontinuance or reduction of payment. 

When a claimant fails to report for such rescheduled examination, payment shall be reduced or 

discontinued as of the date of last payment and shall not be further adjusted until a VA 

examination has been conducted and the report reviewed. 

 

  (4) If within 30 days of a pretermination notice issued under paragraph (c)(1) of 

this section the claimant requests a hearing, action to adjust payment shall be deferred as set forth 

in §3.105(i)(1) of this part. If a hearing is requested more than 30 days after such pretermination 

notice but before the proposed date of discontinuance or reduction, a hearing shall be scheduled, 

but payment shall nevertheless be discontinued or reduced as of the date proposed in the 
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pretermination notice or date of last payment, whichever is later, unless information is presented 

which warrants a different determination. When the claimant has also expressed willingness to 

report for an examination, however, the provisions of paragraph (c)(3) of this section shall apply.  

(Authority: 38 U.S.C. 501(a)) 

 

 

 [27 FR 11890, Dec. 1, 1962, as amended at 36 FR 14467, Aug. 6, 1971; 55 FR 49521, 

Nov. 29, 1990; 58 FR 46865, Sept. 3, 1993; 80 FR 18117, Apr. 3, 2015] 

 

Supplement Highlights References:  112(1). 

 

 

 Cross references: Procedural due process and appellate rights. See §3.103. 

Examinations. See §3.326. Reexaminations. See §3.327. Resumption of rating when veteran 

subsequently reports for VA examination. See §3.330. 
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§3.656  Disappearance of veteran. 
 

 (a) When any veteran has disappeared for 90 days or more and his or her whereabouts 

remain unknown to the members of his or her family and the Department of Veterans Affairs, 

disability compensation which he or she was receiving or entitled to receive may be paid to or for 

his or her spouse, children and parents, effective the day following the date of last payment to the 

veteran if a claim is received within 1 year after that date; otherwise from the date of receipt of a 

claim. The total amount payable will be the lesser of these amounts: 

 

  (1) Dependency and indemnity compensation. 

 

  (2) Amount of compensation payable to the veteran at the time of disappearance, 

subject to authorized insurance deductions. 

 

 (b) Where a veteran’s whereabouts become known to the Department of Veterans Affairs 

after an award to dependents has been made as provided in this section, the award to the 

dependents will be discontinued effective date of last payment, and appropriate action will be 

taken to adjust the veteran’s award in accordance with the facts found.  (Authority: 38 U.S.C. 

1158) 

 

 (c) Awards to dependents will not be continued under this section in any case where the 

facts are such as to bring into effect the presumption of death under §3.212. 

 

 (d) When any veteran has disappeared for 90 days or more and the veteran’s whereabouts 

remain unknown to members of the veteran’s family and the Department of Veterans Affairs, any 

improved pension, section 306 or service pension which the veteran was receiving or entitled to 

receive may be paid to or for the spouse or children. The status of the veteran at the time of 

disappearance, with respect to permanent and total disability, income and net worth will be 

presumed to continue unchanged. Payment for the spouse or children will be effective the day 

following the date of last payment to the veteran if a claim is received within 1 year after that 

date; otherwise from date of receipt of a claim. The total amount payable will be the lesser of 

these amounts: 

 

  (1) The service death pension rate if the veteran was receiving service pension or 

the improved death pension rate if the veteran was receiving section 306 or improved pension. 

 

  (2) The amount of pension payable to the veteran at the time of disappearance.  

(Authority: 38 U.S.C. 1507) 

 

 

 [26 FR 1599, Feb. 24, 1961, as amended at 27 FR 11891, Dec. 1, 1962; 30 FR 6649, May 

14, 1965; 40 FR 14313, Mar. 31, 1975; 44 FR 45942, Aug. 6, 1979] 
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§3.1000  Entitlement under 38 U.S.C. 5121 to benefits due and unpaid upon death of a  
beneficiary. 

 

 (a) Basic entitlement. Except as provided in §§3.1001 and 3.1008, where death occurred 

on or after December 1, 1962, periodic monetary benefits (other than insurance and 

servicemembers’ indemnity) authorized under laws administered by the Department of Veterans 

Affairs, to which a payee was entitled at his or her death under existing ratings or decisions or 

those based on evidence in the file at date of death, and due and unpaid will, upon the death of 

such person, be paid as follows:  (Authority: 38 U.S.C. 5121(a)) 

 

  (1) Upon the death of a veteran to the living person first listed as follows: 

 

(i) His or her spouse; 

 

(ii) His or her children (in equal shares); 

 

(iii) His or her dependent parents (in equal shares) or the surviving parent. 

 

  (2) Upon the death of a surviving spouse or remarried surviving spouse, to the 

veteran’s children. 

 

  (3) Upon the death of a child, to the surviving children of the veteran entitled to 

death pension, compensation, or dependency and indemnity compensation. 

 

(4) Upon the death of a child claiming benefits under chapter 18 of this title, to the 

surviving parents. 

 

  (5) In all other cases, only so much of the accrued benefit may be paid as may be 

necessary to reimburse the person who bore the expense of last sickness or burial. (See §3.1002.) 

 

 (b) Apportionments.  
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  (1) Upon the death of a person receiving an apportioned share of benefits payable 

to a veteran, all or any part of such unpaid amount is payable to the veteran or to any other 

dependent or dependents of the veteran.  (Authority: 38 U.S.C. 5121(a)(1)) 

 

  (2) Where at the date of death of the veteran an apportioned share is being paid to 

or has been withheld on behalf of another person, the apportioned amount remaining unpaid for 

periods prior to the last day of the month before the veteran’s death is payable to the apportionee. 

 

  (3) Where the accrued death pension, compensation or dependency and indemnity 

compensation was payable for a child as an apportioned share of the surviving spouse’s benefit, 

payment will be made under the provisions of paragraph (a)(5) of this section, on the expenses of 

such deceased child’s last sickness or burial. 

 

 (c) Claims and evidence. Application for accrued benefits must be filed within 1 year 

after the date of death. A claim for death pension, compensation, or dependency and indemnity 

compensation, by an apportionee, surviving spouse, child or parent is deemed to include claim 

for any accrued benefits. (See §3.152(b)). 

 

(1) If an application for accrued benefits is incomplete because the claimant has 

not furnished information necessary to establish that he or she is within the category of eligible 

persons under the provisions of paragraphs (a)(1) through (a)(5) or paragraph (b) of this section 

and that circumstances exist which make the claimant the specific person entitled to payment of 

all or part of any benefits which may have accrued, VA shall notify the claimant: 

(i) Of the type of information required to complete the application; 

 

(ii) That VA will take no further action on the claim unless VA receives 

the required information; and 

 

(iii) That if VA does not receive the required information within 1 year of 

the date of the original VA notification of information required, no benefits will be awarded on 

the basis of that application. 

 

  (2) Failure to file timely claim, or a waiver of rights, by a preferred dependent will 

not serve to vest title in a person in a lower class or a claimant for reimbursement; neither will 

such failure or waiver by a person or persons in a joint class serve to increase the amount payable 

to another or others in the class.  (Authority: 38 U.S.C. 5121(c); 5112(b)) 

 

 (d) Definitions.  

 

  (1) “Spouse” means the surviving spouse of the veteran, whose marriage meets 

the requirements of §3.1(j) or §3.52. Where the marriage meets the requirements of §3.1(j) date 

of marriage and continuous cohabitation are not factors. 

 

  (2) “Child” is as defined in §3.57 and includes an unmarried child who became 

permanently incapable of selfsupport prior to attaining 18 years of age as well as an unmarried 

child over the age of 18 but not over 23 years of age, who was pursuing a course of instruction 

within the meaning of §3.57 at the time of the payee’s death. However, upon the death of a child 
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in receipt of death pension, compensation, or dependency and indemnity compensation, any 

accrued will be payable to the surviving child or children of the veteran entitled to death pension 

compensation. or dependency and indemnity compensation. Upon the death of a child, another 

child who has elected dependents’ educational assistance under 38 U.S.C. chapter 35 may receive 

accrued death pension compensation, or dependency and indemnity compensation, payable on 

behalf of the deceased child for periods prior to the commencement of benefits under that 

chapter. 

 

  (3) “Dependent parent” is as defined in §3.59: Provided, That the mother or father 

was dependent within the meaning of §3.250 at the date of the veteran’s death. 

 

(4) Evidence in the file at date of death means evidence in VA’s possession on or 

before the date of the beneficiary’s death, even if such evidence was not physically located in the 

VA claims folder on or before the date of death, in support of a claim for VA benefits pending on 

the date of death. 

 

(5) Claim for VA benefits pending on the date of death means a claim filed with 

VA that had not been finally adjudicated by VA on or before the date of death. Such a claim 

includes a deceased beneficiary’s claim to reopen a finally disallowed claim based upon new and 

material evidence or a deceased beneficiary’s claim of clear and unmistakable error in a prior 

rating or decision. Any new and material evidence must have been in VA’s possession on or 

before the date of the beneficiary’s death. 

 

 (e) Subsistence allowance. Subsistence allowance under the provisions of 38 U.S.C. ch. 

31 remaining due and unpaid at the date of the veteran’s death, is payable under the provisions of 

this section. 

 

 (f) Dependents’ educational assistance. Educational assistance allowance or special 

restorative training allowance under 38 U.S.C. ch. 35, remaining due and unpaid at the date of 

death of an eligible surviving spouse or eligible child is payable to a child or children of the 

veteran (see paragraphs (a)(2), (a)(3) and (d)(2) of this section), or on the expenses of last 

sickness and burial (see paragraph (a)(5) of this section.) Benefits due and unpaid at the date of 

death of an eligible spouse are payable only on the expenses of last sickness and burial (see 

paragraph (a)(5) of this section). 

 

 (g) Veterans educational assistance. Educational assistance allowance under 38 U.S.C. 

chapters 30, 32, or 34, and 10 U.S.C. chapter 1606 remaining due and unpaid at the date of the 

veteran’s death is payable under the provisions of this section.  (Authority: 38 U.S.C. 5121) 

 

 (h) Clothing allowance. Clothing allowance under 38 U.S.C. 1162 remaining due and 

unpaid at the date of the veteran’s death is payable under the provisions of this section. 

 

(i) Active service pay. Benefits awarded under this section do not include compensation 

or pension benefits for any period for which the veteran received active service pay.  (Authority: 

38 U.S.C. 5304(c).) 

 

 



3.1000-4 §3.1000—Entitlement under 38 U.S.C. 5121 to benefits due and unpaid                      3.1000-4 
  upon death of a beneficiary 

(No. 112  7/5/15) 

 

 [26 FR 1608, Feb. 24, 1961, as amended at 27 FR 11892, Dec. 1, 1962; 30 FR 11389, 

Sept. 8, 1965; 31 FR 4790, Mar. 22, 1966; 34 FR 840, Jan. 18, 1969; 39 FR 15126, May 1, 1974; 

56 FR 18733, Apr. 24, 1991; 61 FR 67950, Dec. 26, 1996; 62 FR 5529, Feb. 6, 1997; 62 FR 

35423, July 1, 1997; 62 FR 35970, July 3, 1997; 67 FR 65708, Oct. 28, 2002; 71 FR 78369, Dec. 

29, 2006; 80 FR 18117, Apr. 3, 2015] 

 

 

 Supplement Highlights references:  25(1), 27(2), 30(1), 56(1), 75(1), 112(1). 
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(Original  8/15/91) 

§3.1001  Hospitalized competent veterans. 
 

 The provisions of this section apply only to the payment of amounts actually withheld on 

a running award under §3.551(b) which are payable in a lump sum after the veteran’s death. 

 

 (a) Basic entitlement. Where an award of disability pension for a competent veteran 

without dependents was reduced because of hospital treatment or institutional or domiciliary care 

by the Department of Veterans Affairs and the veteran dies while receiving such treatment or 

care or before payment of amounts withheld the lump sum is payable to the living person first 

listed as follows: 

 

  (1) The veteran’s spouse, as defined in §3.1000(d)(1); 

 

  (2) The veteran’s children (in equal shares), as defined in §3.57 but without regard 

to their age or marital status; 

 

  (3) The veteran’s dependent parents (in equal shares), or the surviving dependent 

parent, as defined in §3.1000(d)(3); 

 

  (4) In all other cases, only so much of the lump sum may be paid as may be 

necessary to reimburse a person who bore the expenses of last sickness or burial. (See §3.1002.) 

 

 (b) Claim. Applications must be filed with the Department of Veterans Affairs within 5 

years after the death of the veteran. If, however, any person otherwise entitled is under legal 

disability at the time of the veteran’s death, the 5-year period will run from the date of 

termination or removal of the legal disability. 

 

  (1) There is no time limit on the retroactive period of an award or for furnishing 

evidence. 

 

  (2) Failure to file timely claim, or a waiver of rights, by a preferred dependent will 

not serve to vest title in a person in a lower class or a claimant for reimbursement; neither will 

such failure or waiver by a person or persons in a joint class serve to increase the amount payable 

to another or others in the class. 

 

 (c) Lump sum withheld after discharge from institution. The provisions of paragraphs (a) 

and (b) of this section will apply in the event of the death of any veteran prior to receiving a lump 

sum which was withheld because treatment or care was terminated against medical advice or as 

the result of disciplinary action.  (Authority: 38 U.S.C. 5503) 

 

 

 [26 FR 1609, Feb. 24, 1961 as amended at 27 FR 5539, June 12, 1962; 27 FR 8177, Aug. 

16, 1962; 27 FR 11893, Dec. 1, 1962; 39 FR 15126, May 1, 1974] 
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§3.1002  Political subdivisions of United States. 
 

 No part of any accrued benefits will be used to reimburse any political subdivision of the 

United States for expenses incurred in the last sickness or burial of any beneficiary. (See 

§3.1(o)).  (Authority: 38 U.S.C. 5121(b) and 5502(d)) 

 

 [39 FR 15126, May 1, 1974] 

 

 

 

 

§3.1003  Returned and canceled checks. 
 

  Where the payee of a check for benefits has died prior to negotiating the check, the check 

shall be returned to the issuing office and canceled. 

 

 (a) The amount represented by the returned check, or any amount recovered following 

improper negotiation of the check, shall be payable to the living person or persons in the order of 

precedence listed in §3.1000(a)(1) through (5), except that the total amount payable shall not 

include any payment for the month in which the payee died (see §3.500(g)), and payments to 

persons described in §3.1000(a)(5) shall be limited to the amount necessary to reimburse such 

persons for the expenses of last sickness and/or burial. 

 

  (1) There is no limit on the retroactive period for which payment of the amount 

represented by the check may be made, and no time limit for filing a claim to obtain the proceeds 

of the check or for furnishing evidence to perfect a claim. 

 

  (2) Nothing in this section will preclude payment to an otherwise entitled claimant 

having a lower order of precedence under §3.1000(a)(1) through (5), if it is shown that the person 

or persons having a higher order of precedence are deceased at the time the claim is adjudicated. 

 

 (b) Subject to the limitations in §3.500(g) of this part, any amount not paid in the manner 

provided in paragraph (a) of this section shall be paid to the estate of the deceased payee, 

provided that the estate, including the amount paid under this paragraph, will not revert to the 

state because there is no one eligible to inherit it. 

 

 (c) The provisions of this section do not apply to checks for lump sums representing 

amounts withheld under §3.551(b) or §3.557. These amounts are subject to the provisions of 

§3.1001 and §3.1007, as applicable.  (Authority: 38 U.S.C. 501(a), 5122) 

 

 [59 FR 25329, May 16, 1994; 64 FR 54207, Oct. 6, 1999; as amended at 80 FR 18117, 

Apr. 3, 2015] 

 

 Supplement Highlights references:  11(2), 39(1), 112(1). 


