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GENERAL INSTRUCTIONS

Custom Federal Regulations Service™

Supplemental Materials for Book A

Code of Federal Regulations
Title 38, Parts 0, 1, 2, 12, 14-16, 18-20, 25-26, 38-45, 48-49, 74-75

General

Veterans Benefits Administration

Supplement No. 97
3 February 2011

Covering the period of Federal Register issues
through February 3, 2011

When Book A was originally prepared, it was current through final
regulations published in the Federal Register of 21 April 1992. These supplemental
materials are designed to keep your regulations up to date. You should file the
attached pages immediately, and record the fact that you did so on the Supplement
Filing Record which begins on page A-8 of Book A, General.
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To ensure accuracy and timeliness of your materials,
it is important that you follow these simple procedures:

1. Always file your supplemental materials immediately upon receipt.

2. Before filing, always check the Supplement Filing Record (page A-8) to
be sure that all prior supplements have been filed. If you are missing any
supplements, contact the Veterans Benefits Administration at the address
listed on page A-2.

3. After filing, enter the relevant information on the Supplement Filing
Record sheet (page A-8)—the date filed, name/initials of filer, and date
through which the Federal Register is covered.

4. If as a result of a failure to file, or an undelivered supplement, you have
more than one supplement to file at a time, be certain to file them in
chronological order, lower number first.

5. Always retain the filing instructions (simply insert them at the back of
the book) as a backup record of filing and for reference in case of a filing

CITOor.

6. Be certain that you permanently discard any pages indicated for
removal in the filing instructions in order to avoid confusion later.

To execute the filing instructions, simply remove and throw away the

pages listed under Remove These Old Pages, and replace them in each case with the
corresponding pages from this supplement listed under Add These New Pages.
Occasionally new pages will be added without removal of any old material
(reflecting new regulations), and occasionally old pages will be removed without
addition of any new material (reflecting rescinded regulations)—in these cases the
word None will appear in the appropriate column.
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FILING INSTRUCTIONS

Book A, Supplement No. 97
February 3, 2011

Remove these Add these Section(s)
old pages new pages Affected

Do not file this supplement until you confirm that
all prior supplements have been filed

74.1-1 to 74.1-4 74.1-1to 74.1-4 §74.1

74.3-2 to 74.4-4 74.3-2 to 74.4-4 §74.3,874.4

Be sure to complete the
Supplement Filing Record (page A-8)
when you have finished filing this material.
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HIGHLIGHTS

Book A, Supplement No. 97
February 3, 2011

Supplement Highlights references: Where substantive changes are made in the text of
regulations, the paragraphs of Highlights sections are cited at the end of the relevant section of text.
Thus, if you are reading §3.263, you will see a note at the end of that section which reads:
“Supplement Highlights references—6(2).” This means that paragraph 2 of the Highlights section in
Supplement No. 6 contains information about the changes made in §3.263. By keeping and filing the
Highlights sections, you will have a reference source explaining all substantive changes in the text of
the regulations.

Supplement frequency: This Book A (General) was originally supplemented twice a year,
in April and October. Beginning 1 August 1995, supplements will be issued every month during
which a final rule addition or modification is made to the parts of Title 38 covered by this book.
Supplements will be numbered consecutively as issued.

Modifications in this supplement include the following:

1. On 19 January 2011, the VA published a final rule, effective 18 February 2011, to
implement portions of the Veterans Benefits, Health Care, and Information Technology Act of
2006. This law requires the Department of Veterans Affairs to verify ownership and control of
veteran-owned small businesses, including service-disabled veteran-owned small businesses.
Changes:

® In §74.1, removed definition for Full-time; and
¢ [n §74.3, revised paragraphs (d)(1) through (d)(4), and added paragraph (d)(5); and
¢ In §74.4, revised paragraph (c)(1).

It
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74.1-1 §74.1—What definitions are important for VetBiz Vendor Information Pages (VIP) 74.1-1
Verification Program?

Part 74

Veterans Small Business Regulations

Authority: 38 U.S.C. 501, 513, and as noted in specific sections.

Source: 73 Fed. Reg. 29026, May 19, 2008, adopted as final with changes at
75 Fed. Reg. 6098, Feb. 8, 2010, unless otherwise noted.

Effective date: May 19, 2008 (interim final rule); February 8, 2010 (final rule).

Supplement Highlights References: 83(2), 92(1), and as indicated in specific sections.

General Guidelines

§74.1 What definitions are important for VetBiz Vendor Information Pages (VIP)
Verification Program?

For the purposes of part 74, the following definitions apply.

Center for Veterans Enterprise (CVE) is an office within the U.S. Department of
Veterans Affairs (VA) and is a subdivision of VA’s Office of Small and Disadvantaged Business
Utilization. The CVE helps veterans interested in forming or expanding their own small
businesses. It also helps VA contracting offices identify veteran-owned small businesses and
works with the Small Business Administration’s Veterans Business Development Officers and
Small Business Development Centers nationwide regarding veterans’ business financing,
management, and technical assistance needs.

Days are calendar days. In computing any period of time described in part 74, the day
from which the period begins to run is not counted, and when the last day of the period is a
Saturday, Sunday, or Federal holiday, the period extends to the next day that is not a Saturday,
Sunday, or Federal holiday. Similarly, in circumstances where CVE is closed for all or part of the
last day, the period extends to the next day on which the agency is open.

Day-to-day management means supervising the executive team, formulating sound
policies and setting strategic direction.

Day-to-day operations mean the marketing, production, sales, and administrative
functions of the firm.

(No. 97 2/5/11)



74.1-2 §74.1—What definitions are important for VetBiz Vendor Information Pages (VIP) 74.1-2
Verification Program?

Eligible individual means a veteran, service-disabled veteran or surviving spouse, as
defined in this section.

Immediate family member means father, mother, husband, wife, son, daughter, brother,
sister, grandfather, grandmother, grandson, granddaughter, father-in-law, and mother-in-law.

Joint venture is an association of two or more small business concerns to engage in and
carry out a single, specific business venture for joint profit, for which purpose they combine their
efforts, property, money, skill, or knowledge, but not on a continuing or permanent basis for
conducting business generally. For VA contracts, a joint venture must be in the form of a
separate legal entity.

Negative control includes, but is not limited to, instances where a minority shareholder
has the ability, under the concern’s chapter, by-laws, or shareholder’s agreement, to prevent a
quorum or otherwise block action by the board of directors or shareholders.

Non-veteran means any individual who does not claim veteran status, or upon whose
status an applicant or participant does not rely in qualifying for VetBiz Vendor Information
Pages (VIP) Verification Program participation.

Office of Small and Disadvantaged Business Utilization is the office within the
Department of Veterans Affairs that establishes and monitors small business program goals at the
prime and subcontract levels and which functions as the ombudsman for veterans and service-
disabled veterans seeking procurement opportunities with the Department.

Participant means a veteran-owned small business concern that has verified status in the
VetBiz Vendor Information Pages database.

Primary industry classification means the six-digit North American Industry
Classification System (NAICS) code designation which best describes the primary business
activity of the participant. The NAICS code designations are described in the North American
Industry Classification System (NAICS) Manual published by the U.S. Office of Management
and Budget.

Principal place of business means the business location where the individuals who
manage the concern’s day-to-day operations spend most working hours and where top
management’s current business records are kept. If the office from which management is directed
and where the current business records are kept are in different locations, CVE will determine the
principal place of business for program purposes.

Same or similar line of business means business activities within the same three-digit
“Major Group” of the NAICS Manual as the primary industry classification of the applicant or
participant. The phrase “same business area” is synonymous with this definition.

Service-disabled veteran is a veteran who possesses either a disability rating letter issued

by the Department of Veterans Affairs, establishing a service-connected rating between 0 and
100 percent, or a disability determination from the Department of Defense.

(No. 97 2/5/11)



74.1-3 §74.1—What definitions are important for VetBiz Vendor Information Pages (VIP) 74.1-3
Verification Program?

Service-disabled veteran-owned small business concern is a business not less than 51
percent of which is owned by one or more service-disabled veterans, or in the case of any
publicly owned business, not less than 51 percent of the stock of which is owned by one or more
service-disabled veterans; the management and daily business operations of which are controlled
by one or more service-disabled veterans, or in the case of a veteran with a permanent and severe
disability, a spouse or permanent caregiver of such veteran. In addition, some businesses may be
owned and operated by an eligible surviving spouse. Reservists or members of the National
Guard disabled from a disease or injury incurred or aggravated in line of duty or while in training
status also qualify.

Small business concern is—CVE applies the small business concern definition
established by 48 CFR 2.101.

Surviving spouse is any individual identified as such by VA’s Veterans Benefits
Administration and listed in its database of veterans and family members. To be eligible for
VetBiz VIP Verification, the following conditions must apply:

(1) If the death of the veteran causes the small business concern to be less than 51
percent owned by one or more veterans, the surviving spouse of such veteran who acquires
ownership rights in such small business shall, for the period described in paragraph (2) of this
definition, be treated as if the surviving spouse were that veteran for the purpose of maintaining
the status of the small business concern as a service-disabled veteran-owned small business.

(2) The period referred to in paragraph (1) of this definition is the period
beginning on the date on which the veteran dies and ending on the earliest of the following dates:

(i) The date on which the surviving spouse remarries;

(1) The date on which the surviving spouse relinquishes an ownership
interest in the small business concern;

(ii1) The date that is 10 years after the date of the veteran’s death; or

(iv) The date on which the business concern is no longer small under
Federal small business size standards.

(3) The veteran must have had a 100 percent service-connected disability or died
as a direct result of a service-connected disability.

Note to definition of surviving spouse: For program eligibility purposes, the surviving
spouse has the same rights and entitlements of the service-disabled veteran who transferred ownership
upon his or her death.

Unconditional ownership means ownership that is not subject to conditions precedent,

conditions subsequent, executory agreements, voting trusts, restrictions on or assignments of
voting rights, or other arrangements causing or potentially causing ownership benefits to go to
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74.1-4 §74.1—What definitions are important for VetBiz Vendor Information Pages (VIP) 74.1-4
Verification Program?

another (other than after death or incapacity). The pledge or encumbrance of stock or other
ownership interest as collateral, including seller-financed transactions, does not affect the
unconditional nature of ownership if the terms follow normal commercial practices and the
owner retains control absent violations of the terms.

VA is the U.S. Department of Veterans Affairs.

Vendor Information Pages (VIP) is a database of businesses eligible to participate in
VA’s Veteran-owned Small Business Program. The online database may be accessed at no
charge via the Internet at http://www.VetBiz.gov.

Verification eligibility period is a 12-month period that begins on the date the Center for
Veterans Enterprise issues the approval letter establishing verified status. The participant must
submit a new application each year to continue eligibility.

VetBiz.gov (VetBiz) is a Web portal VA maintains at http://www.VetBiz.gov. It hosts the
Vendor Information Pages database.

Veteran is a person who served on active duty with the U.S. Army, Air Force, Navy,
Marine Corps or Coast Guard, for any length of time and at any place and who was discharged or
released under conditions other than dishonorable. Reservists or members of the National Guard
called to Federal active duty or disabled from a disease or injury incurred or aggravated in line of
duty or while in training status also qualify as a veteran.

Veteran-owned small business concern (VOSB) is a small business concern that is not less
than 51 percent owned by one or more veterans, or in the case of any publicly owned business,
not less than 51 percent of the stock of which is owned by one or more veterans; the management
and daily business operations of which are controlled by one or more veterans and qualifies as
“small” for Federal business size standard purposes. All service-disabled veteran-owned small
business concerns (SDVOSBs) are also, by definition, veteran-owned small business concerns.
When used in these guidelines, the term “VOSB” includes SDVOSBs.

Veterans Affairs Acquisition Regulation (VAAR) is the set of rules that specifically govern
requirements exclusive to the U.S. Department of Veterans Affairs (VA) prime and
subcontracting actions. The VAAR is chapter 8 of title 48, Code of Federal Regulations, and
supplements the Federal Acquisition Regulation (FAR), which contains guidance applicable to
most Federal agencies.

[73 FR 29026, May 19, 2008; 75 FR 6098, Feb. 8, 2010; as amended at 76 FR 3022, Jan.
19, 2011]

Supplement Highlights References: 97(1)
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74.3-2 §74.3—Who does the Center for Veterans Enterprise (CVE) consider 74.3-2
to own a veteran-owned small business?

(c) Stock options’ effect on ownership. In determining unconditional ownership, CVE will
disregard any unexercised stock options or similar agreements held by veterans or service-
disabled veterans. However, any unexercised stock options or similar agreements (including
rights to convert non-voting stock or debentures into voting stock) held by non-veterans will be
treated as exercised, except for any ownership interests that are held by investment companies
licensed under part 107 of title 13, Code of Federal Regulations.

(d) Profits and distributions. One or more veterans or service-disabled veterans must be
entitled to receive:

(1) At least 51 percent of the annual distribution of profits paid to the owners of a
corporate, partnership, or LLC applicant or participant;

(2) At least 51 percent of the net profits earned by a joint venture in which the
applicant or participant is the lead concern;

(3) 100 percent of the value of each share of stock owned by them in the event
that the stock is sold; and

(4) At least 51 percent of the retained earnings of the concern and 100 percent of
the unencumbered value of each share of stock owned in the event of dissolution of the
corporation, partnership, or LLC.

(5) An eligible individual's ability to share in the profits of the concern should be
commensurate with the extent of his/her ownership interest in that concern.

(e) Change of ownership.

(1) A participant may remain eligible after a change in its ownership or business
structure, so long as one or more veterans or service-disabled veterans own and control it after
the change and the participant files a new application identifying the new veteran owners or their
new business interest.

(2) Any participant that is performing contracts and desires to substitute one
veteran owner for another shall submit a proposed novation agreement and supporting
documentation in accordance with FAR Subpart 42.12 to the contracting officer prior to the
substitution or change of ownership for approval.

(3) Where the transfer results from the death or incapacity due to a serious, long-
term illness or injury of an eligible principal, prior approval is not required, but the concern must
file a new application with contracting officer and CVE within 60 days of the change. Existing
contracts may be performed to the end of the instant term. However, no options may be
exercised.

(4) Continued eligibility of the participant with new ownership and the award of

any new contracts require that CVE verify all eligibility requirements are met by the concern and
the new owners.
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74.3-3 §74.3—Who does the Center for Veterans Enterprise (CVE) consider 74.3-3
to own a veteran-owned small business?

(f) Community property laws given effect. In determining ownership interests when an
owner resides in any of the community property States or territories of the United States, CVE
considers applicable State community property laws. If only one spouse claims veteran status,
that spouse’s ownership interest will be considered unconditionally held only to the extent it is
vested by the community property laws.

[73 FR 29026, May 19, 2008; 75 FR 6098, Feb. 8, 2010; as amended at 76 FR 3022, Jan.
19, 2011]
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74.4-1 §74.3—Who does CVE consider to control a veteran-owned small business? 74.4-1

§74.4 Who does CVE consider to control a veteran-owned small business?

(a) Control means both the day-to-day management and long-term decision-making
authority for the VOSB. Many persons share control of a concern, including each of those
occupying the following positions: Officer, director, general partner, managing partner, managing
member and manager. In addition, key employees who possess expertise or responsibilities
related to the concern’s primary economic activity may share significant control of the concern.
CVE will consider the control potential of such key employees on a case-by-case basis.

(b) Control is not the same as ownership, although both may reside in the same person.
CVE regards control as including both the strategic policy setting exercised by boards of
directors and the day-to-day management and administration of business operations. An applicant
or participant’s management and daily business operations must be conducted by one or more
veterans or service-disabled veterans. Individuals managing the concern must have managerial
experience of the extent and complexity needed to run the concern. A veteran need not have the
technical expertise or possess a required license to be found to control an applicant or participant
if he or she can demonstrate that he or she has ultimate managerial and supervisory control over
those who possess the required licenses or technical expertise. However, where a critical license
is held by a non-veteran having an equity interest in the applicant or participant firm, the non-
veteran may be found to control the firm.

(©) (1) An applicant or participant must be controlled by one or more veterans or
service-disabled veterans who possess requisite management capabilities. Owners need not work
full-time but must show sustained and significant time invested in the business. An owner
engaged in employment or management outside the applicant concern must submit a written
statement supplemental to the application which demonstrates that such activities will not have a
significant impact on the owner's ability to manage and control the applicant concern.
Applications from joint-ventures are exempt from the requirement to submit a supplemental
written statement.

(2) An eligible full-time manager must hold the highest officer position (usually
President or Chief Executive Officer) in the applicant or participant.

(3) One or more veterans or service-disabled veteran owners who manage the
applicant or participant must devote full-time to the business during the normal working hours of
firms in the same or similar line of business. Work in a wholly-owned subsidiary of the applicant
or participant may be considered to meet the requirement of full-time devotion. This applies only
to a subsidiary owned by the VOSB itself, and not to firms in which the veteran has a mere
ownership interest.

(4) Except as provided in paragraph (d)(1) of this section, a veteran owner’s

unexercised right to cause a change in the management of the applicant concern does not in itself
constitute veteran control, regardless of how quickly or easily the right could be exercised.
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74.4-2 §74.3—Who does CVE consider to control a veteran-owned small business? 74.4-2

(d) In the case of a partnership, one or more veterans or service-disabled veterans must
serve as general partners, with control over all partnership decisions. A partnership in which no
veteran is a general partner will be ineligible for participation.

(e) In the case of a limited liability company, one or more veterans or service-disabled
veterans must serve as management members, with control over all decisions of the limited
liability company.

(f) One or more veterans or service-disabled veterans must control the board of directors
of a corporate applicant or participant.

(1) CVE will deem veterans or service-disabled veterans to control the board of
directors where:

(1) A single veteran owns 100 percent of all voting stock of an applicant or
participant concern;

(i) A single veteran owns at least 51 percent of all voting stock of an
applicant or participant, the individual is on the board of directors and no super majority voting
requirements exist for shareholders to approve corporation actions. Where supermajority voting
requirements are provided for in the concern’s articles of incorporation, its by-laws, or by State
law, the veteran must own at least the percent of the voting stock needed to overcome any such
supermajority voting requirements; or

(iii)) No single veteran owns 51 percent of all voting stock but multiple
veterans in combination do own at least 51 percent of all voting stock, each such veteran is on
the board of directors, no supermajority voting requirements exist, and the veteran shareholders
can demonstrate that they have made enforceable arrangements to permit one of them to vote the
stock of all as a block without a shareholder meeting. Where the concern has supermajority
voting requirements, the veteran shareholders must own at least that percentage of voting stock
needed to overcome any such supermajority ownership requirements.

(2) Where an applicant or participant does not meet the requirements set forth in
paragraph (d)(1) of this section, the veteran(s) upon whom eligibility is based must control the
board of directors through actual numbers of voting directors or, where permitted by state law,
through weighted voting (e.g., in a concern having a two-person board of directors where one
individual on the board is a veteran and one is not, the veteran vote must be weighted—worth
more than one vote—in order for the concern to be eligible for VetBiz VIP Verification). Where
a concern seeks to comply with this paragraph:

(1) Provisions for the establishment of a quorum cannot permit non-veteran
directors to control the board of directors, directly or indirectly;

(i) Any executive committee of the board of directors must be controlled

by veteran directors unless the executive committee can only make recommendations to and
cannot independently exercise the authority of the board of directors.
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74.4-3 §74.3—Who does CVE consider to control a veteran-owned small business? 74.4-3

(3) Non-voting, advisory, or honorary directors may be appointed without
affecting veterans’ or service-disabled veterans’ control of the board of directors.

(4) Arrangements regarding the structure and voting rights of the board of
directors must comply with applicable state law.

(g) Non-veterans may be involved in the management of an applicant or participant, and
may be stockholders, partners, limited liability members, officers, or directors of the applicant or
participant. With the exception of a spouse or personal caregiver who represents a severely
disabled veteran owner, no such non-veteran or immediate family member may:

(1) Exercise actual control or have the power to control the applicant or
participant;

(2) Be a former employer or a principal of a former employer of any affiliated
business of the applicant or participant, unless it is determined by the CVE that the relationship
between the former employer or principal and the eligible individual or applicant concern does
not give the former employer actual control or the potential to control the applicant or participant
and such relationship is in the best interests of the participant firm; or

(3) Receive compensation from the applicant or participant in any form as
directors, officers or employees, including dividends, that exceeds the compensation to be
received by the highest officer (usually chief executive officer or president). The highest ranking
officer may elect to take a lower salary than a non-veteran only upon demonstrating that it helps
the applicant or participant.

(h) Non-veterans who transfer majority stock ownership or control of the firm to an
immediate family member within 2 years prior to the application and remain involved in the firm
as a stockholder, officer, director, or key employee of the firm are presumed to control the firm.
The presumption may be rebutted by showing that the transferee has independent management
experience necessary to control the operation of the firm, and indeed is participating in the
management of the firm.

(1) Non-veterans or entities may be found to control or have the power to control
in any of the following circumstances, which are illustrative only and not all inclusive:

(1) Non-veterans control the board of directors of the applicant or
participant, either directly through majority voting membership, or indirectly, where the by-laws
allow non-veterans effectively to prevent a quorum or block actions proposed by the veterans or
service-disabled veterans.

(2) A non-veteran or entity, having an equity interest in the applicant or

participant, provides critical financial or bonding support or a critical license to the applicant or
participant which directly or indirectly allows the non-veteran significantly to influence business
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74.4-4 §74.3—Who does CVE consider to control a veteran-owned small business? 74.4-4

decisions of the participant, unless an exception is authorized by the Office of Small and
Disadvantaged Business Utilization.

(3) A non-veteran or entity controls the applicant or participant or an
individual veteran owner through loan arrangements. Providing a loan guaranty on commercially
reasonable terms does not, by itself, give a non-veteran or entity the power to control a firm.

(4) Business relationships exist with non-veterans or entities which cause

such dependence that the applicant or participant cannot exercise independent business
Jjudgment without great economic risk.

[73 FR 29026, May 19, 2008; 75 FR 6098, Feb. 8, 2010; as amended at 76 FR 3023, Jan.
19, 2011]
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