
 

Custom Federal Regulations Service™ 

 
 

This is supplemental material  
 

for Book A of your set of 
 

Federal Regulations 
 
 

Title 38, Parts 0, 1, 2, 12, 14-16,  
18-20, 25-26, 38-45, 48-49, 74-75 

 
 

General 
 

Veterans Benefits Administration 
 
 

Supplement No. 96 
 

Covering period of Federal Register issues  

through January 5, 2011 

 

 

 

 
Copyright © 2011 Jonathan Publishing 



 

 A96–2 

 

 

Need Assistance? 
 

 
 
 

Questions concerning MISSING SUPPLEMENTS, need for ADDITIONAL BOOKS, and other 

DISTRIBUTION LIST issues for this loose-leaf service should be directed to: 

 

Department of Veterans Affairs 

Veterans Benefits Administration 

Administration 

Mail Code:  20M33 

810 Vermont Avenue, N.W. 

Washington  DC  20420 

Telephone:  202/273-7588 

Fax:  202/275-5947 

E-mail:  coarms@vba.va.gov 

 

 

 

Questions concerning the FILING INSTRUCTIONS for this loose-leaf service,  

or the reporting of SUBSTANTIVE ERRORS in the text,  

may be directed to: 

 

Jonathan Publishing 

660 Laurel Street, B-103 

Baton Rouge  LA  70802 

Telephone:  225-205-5873 

Fax:  702-993-6003 

E-mail:  david@jonpub.com 

 

  

 

 
 

 
 

 
 

 
Copyright © 2011 Jonathan Publishing 



 

 A96–3 

 

GENERAL INSTRUCTIONS 
 

 

 

Custom Federal Regulations Service™ 

 

 

Supplemental Materials for Book A 
 

Code of Federal Regulations 
 

Title 38, Parts 0, 1, 2, 12, 14-16, 18-20, 25-26, 38-45, 48-49, 74-75 
 

General 
 

 

Veterans Benefits Administration 

 
Supplement No. 96 

 
5 January 2011 

 
Covering the period of Federal Register issues 

through January 5, 2011 
 
 
 
 
 

 When Book A was originally prepared, it was current through final 
regulations published in the Federal Register of 21 April 1992.  These supplemental 
materials are designed to keep your regulations up to date.  You should file the 
attached pages immediately, and record the fact that you did so on the Supplement 

Filing Record which begins on page A-8 of Book A, General.   
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  To ensure accuracy and timeliness of your materials,  

  it is important that you follow these simple procedures: 
 
 1. Always file your supplemental materials immediately upon receipt.  
 
 2. Before filing, always check the Supplement Filing Record (page A-8) to 
be sure that all prior supplements have been filed.  If you are missing any 
supplements, contact the Veterans Benefits Administration at the address 
listed on page A-2. 
 
 3. After filing, enter the relevant information on the Supplement Filing 
Record sheet (page A-8)—the date filed, name/initials of filer, and date 
through which the Federal Register is covered. 
 
 4. If as a result of a failure to file, or an undelivered supplement, you have 
more than one supplement to file at a time, be certain to file them in 
chronological order, lower number first.    
 
 5. Always retain the filing instructions (simply insert them at the back of 
the book) as a backup record of filing and for reference in case of a filing 
error. 
 
 6. Be certain that you permanently discard any pages indicated for 
removal in the filing instructions in order to avoid confusion later. 
 

 
 
 
 To execute the filing instructions, simply remove and throw away  the 
pages listed under Remove These Old Pages, and replace them in each case with the 
corresponding pages from this supplement listed under Add These New Pages.  
Occasionally new pages will be added without removal of any old material 
(reflecting new regulations), and occasionally old pages will be removed without 
addition of any new material (reflecting rescinded regulations)—in these cases the 
word None will appear in the appropriate column.   
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FILING INSTRUCTIONS 
 

 
Book A, Supplement No. 96 

January 5, 2011 

 
 Remove these Add these Section(s) 

  old pages new pages Affected 
 

Do not file this supplement until you confirm that  

all prior supplements have been filed 
 

 74.4-1 to 74.4-4 74.4-1 to 74.4-4      §74.4 
 

  

 

Be sure to complete the  

Supplement Filing Record (page A-8)  

when you have finished filing this material. 
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HIGHLIGHTS 
 

 

Book A, Supplement No. 96 

January 5, 2011 

 
 
 Supplement Highlights references: Where substantive changes are made in the text of 

regulations, the paragraphs of Highlights sections are cited at the end of the relevant section of text. 

Thus, if you are reading §3.263, you will see a note at the end of that section which reads: 

“Supplement Highlights references—6(2).” This means that paragraph 2 of the Highlights section in 

Supplement No. 6 contains information about the changes made in §3.263. By keeping and filing the 

Highlights sections, you will have a reference source explaining all substantive changes in the text of 

the regulations. 
 

 Supplement frequency: This Book A (General) was originally supplemented twice a year, 

in April and October. Beginning 1 August 1995, supplements will be issued every month during 

which a final rule addition or modification is made to the parts of Title 38 covered by this book. 

Supplements will be numbered consecutively as issued. 

 

 

Modifications in this supplement include the following: 
 

 1. On 23 December 2010, the VA published a correcting amendment, effective that same 

day, to correct a typographical error in a cross reference citation. Changes: 

  • In §74.4, revised paragraphs (c)(4) and (f)(2). 

 

☼ 
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§74.4  Who does CVE consider to control a veteran-owned small business? 
 

(a) Control means both the day-to-day management and long-term decision-making 

authority for the VOSB. Many persons share control of a concern, including each of those 

occupying the following positions: Officer, director, general partner, managing partner, managing 

member and manager. In addition, key employees who possess expertise or responsibilities 

related to the concern’s primary economic activity may share significant control of the concern. 

CVE will consider the control potential of such key employees on a case-by-case basis. 

 

(b) Control is not the same as ownership, although both may reside in the same person. 

CVE regards control as including both the strategic policy setting exercised by boards of 

directors and the day-to-day management and administration of business operations. An applicant 

or participant’s management and daily business operations must be conducted by one or more 

veterans or service-disabled veterans. Individuals managing the concern must have managerial 

experience of the extent and complexity needed to run the concern. A veteran need not have the 

technical expertise or possess a required license to be found to control an applicant or participant 

if he or she can demonstrate that he or she has ultimate managerial and supervisory control over 

those who possess the required licenses or technical expertise. However, where a critical license 

is held by a non-veteran having an equity interest in the applicant or participant firm, the non-

veteran may be found to control the firm. 

 

(c) (1) An applicant or participant must be controlled by one or more veterans or 

service-disabled veterans who possess requisite management capabilities. With the exception of 

joint-venture agreements, an eligible owner may only have one business participating in the 

Verification Program at one time and must work full-time in the business as defined in §74.1. 

 

(2) An eligible full-time manager must hold the highest officer position (usually 

President or Chief Executive Officer) in the applicant or participant. 

 

(3) One or more veterans or service-disabled veteran owners who manage the 

applicant or participant must devote full-time to the business during the normal working hours of 

firms in the same or similar line of business. Work in a wholly-owned subsidiary of the applicant 

or participant may be considered to meet the requirement of full-time devotion. This applies only 

to a subsidiary owned by the VOSB itself, and not to firms in which the veteran has a mere 

ownership interest. 

 

(4) Except as provided in paragraph (f)(1) of this section, a veteran owner’s 

unexercised right to cause a change in the management of the applicant concern does not in itself 

constitute veteran control, regardless of how quickly or easily the right could be exercised. 

 

(d) In the case of a partnership, one or more veterans or service-disabled veterans must 

serve as general partners, with control over all partnership decisions. A partnership in which no 

veteran is a general partner will be ineligible for participation. 
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(e) In the case of a limited liability company, one or more veterans or service-disabled 

veterans must serve as management members, with control over all decisions of the limited 

liability company. 

 

(f) One or more veterans or service-disabled veterans must control the board of directors 

of a corporate applicant or participant. 

 

(1) CVE will deem veterans or service-disabled veterans to control the board of 

directors where: 

 

(i) A single veteran owns 100 percent of all voting stock of an applicant or 

participant concern; 

 

(ii) A single veteran owns at least 51 percent of all voting stock of an 

applicant or participant, the individual is on the board of directors and no super majority voting 

requirements exist for shareholders to approve corporation actions. Where supermajority voting 

requirements are provided for in the concern’s articles of incorporation, its by-laws, or by State 

law, the veteran must own at least the percent of the voting stock needed to overcome any such 

supermajority voting requirements; or 

 

(iii) No single veteran owns 51 percent of all voting stock but multiple 

veterans in combination do own at least 51 percent of all voting stock, each such veteran is on 

the board of directors, no supermajority voting requirements exist, and the veteran shareholders 

can demonstrate that they have made enforceable arrangements to permit one of them to vote the 

stock of all as a block without a shareholder meeting. Where the concern has supermajority 

voting requirements, the veteran shareholders must own at least that percentage of voting stock 

needed to overcome any such supermajority ownership requirements. 

 

(2) Where an applicant or participant does not meet the requirements set forth in 

paragraph (f)(1) of this section, the veteran(s) upon whom eligibility is based must control the 

board of directors through actual numbers of voting directors or, where permitted by state law, 

through weighted voting (e.g., in a concern having a two-person board of directors where one 

individual on the board is a veteran and one is not, the veteran vote must be weighted—worth 

more than one vote—in order for the concern to be eligible for VetBiz VIP Verification). Where 

a concern seeks to comply with this paragraph: 

 

(i) Provisions for the establishment of a quorum cannot permit non-veteran 

directors to control the board of directors, directly or indirectly; 

 

(ii) Any executive committee of the board of directors must be controlled 

by veteran directors unless the executive committee can only make recommendations to and 

cannot independently exercise the authority of the board of directors. 

 

(3) Non-voting, advisory, or honorary directors may be appointed without 

affecting veterans’ or service-disabled veterans’ control of the board of directors. 
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(4) Arrangements regarding the structure and voting rights of the board of 

directors must comply with applicable state law. 

 

(g) Non-veterans may be involved in the management of an applicant or participant, and 

may be stockholders, partners, limited liability members, officers, or directors of the applicant or 

participant. With the exception of a spouse or personal caregiver who represents a severely 

disabled veteran owner, no such non-veteran or immediate family member may: 

 

(1) Exercise actual control or have the power to control the applicant or 

participant; 

 

(2) Be a former employer or a principal of a former employer of any affiliated 

business of the applicant or participant, unless it is determined by the CVE that the relationship 

between the former employer or principal and the eligible individual or applicant concern does 

not give the former employer actual control or the potential to control the applicant or participant 

and such relationship is in the best interests of the participant firm; or 

 

(3) Receive compensation from the applicant or participant in any form as 

directors, officers or employees, including dividends, that exceeds the compensation to be 

received by the highest officer (usually chief executive officer or president). The highest ranking 

officer may elect to take a lower salary than a non-veteran only upon demonstrating that it helps 

the applicant or participant. 

 

(h) Non-veterans who transfer majority stock ownership or control of the firm to an 

immediate family member within 2 years prior to the application and remain involved in the firm 

as a stockholder, officer, director, or key employee of the firm are presumed to control the firm. 

The presumption may be rebutted by showing that the transferee has independent management 

experience necessary to control the operation of the firm, and indeed is participating in the 

management of the firm. 

 

(i) Non-veterans or entities may be found to control or have the power to control 

in any of the following circumstances, which are illustrative only and not all inclusive: 

 

(1) Non-veterans control the board of directors of the applicant or 

participant, either directly through majority voting membership, or indirectly, where the by-laws 

allow non-veterans effectively to prevent a quorum or block actions proposed by the veterans or 

service-disabled veterans. 

 

(2) A non-veteran or entity, having an equity interest in the applicant or 

participant, provides critical financial or bonding support or a critical license to the applicant or 

participant which directly or indirectly allows the non-veteran significantly to influence business 

decisions of the participant, unless an exception is authorized by the Office of Small and 

Disadvantaged Business Utilization. 
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(3) A non-veteran or entity controls the applicant or participant or an 

individual veteran owner through loan arrangements. Providing a loan guaranty on commercially 

reasonable terms does not, by itself, give a non-veteran or entity the power to control a firm. 

 

(4) Business relationships exist with non-veterans or entities which cause 

such dependence that the applicant or participant cannot exercise independent business 

judgment without great economic risk. 

 

 

[73 FR 29026, May 19, 2008, as amended at 75 FR 6098, Feb. 8, 2010; 75 FR 80720, 

Dec. 23, 2010] 
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