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GENERAL INSTRUCTIONS

Custom Federal Regulations Service™

Supplemental Materials for Book A

Code of Federal Regulations
Title 38, Parts 0, 1, 2, 12, 14-16, 18-20, 25-26, 38-45, 48-49, 74-75

General

Veterans Benefits Administration

Supplement No. 104
5 March 2012

Covering the period of Federal Register issues
through March 1, 2012

When Book A was originally prepared, it was current through final
regulations published in the Federal Register of 21 April 1992. These supplemental
materials are designed to keep your regulations up to date. You should file the
attached pages immediately, and record the fact that you did so on the Supplement
Filing Record which begins on page A-8 of Book A, General.
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To ensure accuracy and timeliness of your materials,
it is important that you follow these simple procedures:

1. Always file your supplemental materials immediately upon receipt.

2. Before filing, always check the Supplement Filing Record (page A-8) to
be sure that all prior supplements have been filed. If you are missing any
supplements, contact the Veterans Benefits Administration at the address
listed on page A-2.

3. After filing, enter the relevant information on the Supplement Filing
Record sheet (page A-8)—the date filed, name/initials of filer, and date
through which the Federal Register is covered.

4. If as a result of a failure to file, or an undelivered supplement, you have
more than one supplement to file at a time, be certain to file them in
chronological order, lower number first.

5. Always retain the filing instructions (simply insert them at the back of
the book) as a backup record of filing and for reference in case of a filing

CITOor.

6. Be certain that you permanently discard any pages indicated for
removal in the filing instructions in order to avoid confusion later.

To execute the filing instructions, simply remove and throw away the

pages listed under Remove These Old Pages, and replace them in each case with the
corresponding pages from this supplement listed under Add These New Pages.
Occasionally new pages will be added without removal of any old material
(reflecting new regulations), and occasionally old pages will be removed without
addition of any new material (reflecting rescinded regulations)—in these cases the
word None will appear in the appropriate column.
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FILING INSTRUCTIONS

Book A, Supplement No. 104
March 5, 2012

Remove these Add these Section(s)
old pages new pages Affected

Do not file this supplement until you confirm that
all prior supplements have been filed

A-43 to A-46 A-43 to A-46 Book A Index

Entire Part 39 Entire Part 39 Part 39

Be sure to complete the
Supplement Filing Record (page A-8)
when you have finished filing this material.
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HIGHLIGHTS

Book A, Supplement No. 104
March §, 2012

Supplement Highlights references: Where substantive changes are made in the text of
regulations, the paragraphs of Highlights sections are cited at the end of the relevant section of text.
Thus, if you are reading §3.263, you will see a note at the end of that section which reads:
“Supplement Highlights references—6(2).” This means that paragraph 2 of the Highlights section in
Supplement No. 6 contains information about the changes made in §3.263. By keeping and filing the
Highlights sections, you will have a reference source explaining all substantive changes in the text of
the regulations.

Supplement frequency: This Book A (General) was originally supplemented twice a year,
in April and October. Beginning 1 August 1995, supplements will be issued every month during
which a final rule addition or modification is made to the parts of Title 38 covered by this book.
Supplements will be numbered consecutively as issued.

Modifications in this supplement include the following:

1. On 30 January 2012, the VA published a final rule, effective 29 February 2012, to
amend its regulations governing Federal grants for the establishment, expansion, and improvement
of veterans cemeteries. This rule implements new statutory authority to provide grants for the
establishment, expansion, and improvement of Tribal Organization veterans cemeteries, as
authorized by Section 403 of the “Veterans Benefits, Health Care, and Information Technology Act
of 2006”. Changes:

e Revised Part 39 Heading;

e Revised fully sections 39.1, 39.2, 39.4, 39.5, 39.6, 39.7, 39.8, 39.11, 39.33, 39.60,

39.63, 39.83, 39.120 and 39.122;

¢ In §39.10, revised paragraphs (a), (b) introductory text, (c¢) and (d);
¢ In §39.30, revised paragraph (a) introductory text and (a)(4);

¢ In §39.31, revised paragraphs (a), (b) introductory text, (b)(5), (b)(6), (b)(8), (c)
introductory text, (c)(2) through (c)(7), (d) and (e);

¢ In §39.22, revised introductory text and paragraphs (a) (b) introductory text, (b)(1),
(b)(2), (¢), (d) introductory text, (e) introductory text, (e)(1) through (e)(3), (e)(4)
introductory text, (e)(5), (e)(6) introductory text, (e)(7) introductory text, and (e)(9);

e In §39.34, revised paragraphs (a) introductory text, (b) introductory text, and (c);
¢ In §39.50, revised paragraphs (b)(3) and (b)(4);
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In §39.51, revised introductory text and paragraph (d);
In §39.80, revised paragraphs (a) introductory text and (a)(4);

In §39.81, revised paragraphs (a), (b) introductory text, (b)(1) through (b)(3), (b)(9),
(b)(10) introductory text, (b)(11), (¢), (d) introductory text and (e);

In §39.82, revised paragraphs (a) introductory text, (a)(3), (b) introductory text,
(b)(1) and (c);

In §39.84, revised introductory text;

In §39.101, revised introductory text and paragraph (d);

In §39.121, revised section heading, paragraph (a), (b) introductory text, (c) and (d);
Added and reserved §§39.12 through 39.29;

Added and reserved §§39.36 through 39.49;

Added and reserved §§39.52 through 39.59;

Added and reserved §§39.64 through 39.79;

Added and reserved §§39.86 through 39.99; and

Added and reserved §§39.102 through 39.119.
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A-43

Part 38

National Cemeteries of the
Department of Veterans Affairs

38.600  DEfINItIONS. ... .eeuiiiiiiiiieiieeteet ettt ettt 38.600-1
38.601 Advisory Committee on Cemeteries and Memorials..........cccoeeveeeeieenieeencnneennne. 38.601-1
38.602 Names for national cemeteries and fEatures............ceeveerieriieeniiennienieeneenieeeen 38.602-1
38.603  Gifts and dONALIONS ......cc..eeruiiiiiiiiiiiieite ettt et 38.603-1
38.617 Prohibition of interment or memorialization of persons who have been convicted of
Federal or State capital CIimes ........c.eeevueeeriieeiiieeiee e 38.617-1
38.618 Findings concerning commission of a capital crime where a person has not been
convicted due to death or flight to avoid prosecution..........cccceeeevveerevveennnenn. 38.618-1
38.620 Persons eligible for burial .............ccccueeeiiiieiiiiieriieee e 38.620-1
38.621  DIASINLETIIIENES ....veeueieuiieeiiieiie et ettt ettt ettt e sbt e e beesbbeesbeesbee e bt esbbeenbeesaeeennees 38.621-1
38.629 Outer burial receptacle alloWance............coccuveeriieeriieeriieeieeeee e 38.629-1
38.630 Headstones and MArkers........coc.eevieiiieniiiiiiinieeeeee e 38.630-1
38.631 Graves marked with a private headstone or marker............cccoeevveeviieeniieencneennne. 38.631-1
38.632 Headstone and marker appliCation PrOCESS .......c.eeervreerreeerieeerieeeieesieeeeneeenenes 38.632-1
38.633  Group memorial MONUIMENLS .......ccccvveerrireeeiiieeriieeriieerreeesreeerreeereeesseeesseeennnes 38.633-1
Part 39

Aid for the Establishment, Expansion, and Improvement, or Operation and Maintenance,
of Veterans Cemeteries

Subpart A—General Provisions

BT PUIPOSE -ttt ettt ettt et e et e et e e bt e e e bt e e eabbeesabbeesabaeesabeeesabeeenas 39.1-1
39.2  DEIINITIONS ..uveiiiieiiieeiie ettt ettt et ettt ettt sae e e beesaneeneeseneenees 39.2-1
39.3 PLIOTIEY IS uuiiiiiiieiiiie ittt ettt ettt e et e et e st e e sabaeesabeeesabeeenas 39.3-1
39.4 Decision makers, notifications, and additional information............ccccccceeeeeeriieenneenne 39.4-1
39.5 Submission of information and documents t0 VA. .......ccooiiiriiiiiiiiiiiiieiieceeeeeieeee 39.5-1
39.6 Amendments to rant APPlCALION. ....ccccueiiriiiiriiiieriie ettt 39.6-1
39.7 Line item adjustment 0 @IANTS. ........eevrueeeriiieeriieeniieerieeerieee et eeeiteesireesbaeesbeeesbeeeas 39.7-1
39.8 Withdrawal of grant appliCation. ............cevuieiriiiiiiiieiiie et 39.8-1
39.9  HEAIINZS. ..couetieiiiie ettt ettt ettt et e et e e it e et e e bt e ebb e e sabbeesabeeesabeeeebeeeas 39.9-1
39.10 Cemetery requirements and prohibitions and recapture provisions. ...........ccecceeeuee. 39.10-1
39.11 State or Tribal Organizations to retain control of Operations. .........cc.cceevevveeriueeennnen. 39.11-1

39.12-39.29 [Reserved]

Subpart B—Establishment, Expansion, and Improvement Projects

Grant Requirements and Procedures

39.30 General requirements fOr @ Grant............ccoooieeriiiiiniieiniieeieeee e 39.30-1
39.31 Preapplication reQUITEIMENTS. .......eeeueeeririeriieerieeerieeeiteeeitee ettt e siteesbeeesbbeesbeeesaneeas 39.31-1
39.32 Plan PreParation. .......ceecueeeerieeeeiiieenieeesiteeeite e st e et e esiteeesiteeebbeesbbeesabbeesabbeesbeeesaneeas 39.32-1
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A-44

39.33 CONLETEIICES. ...eeuueeirieiiiiieeite ettt ettt ettt ettt et sat e et e bt e st e neesaneenneenae 39.33-1
39.34 Application TEQUITEIMENLS. .....ccoureiriieeriieeriteesieeertee et e eriteesibeeebbeesbbeesabbeesbeeesaneeas 39.34-1
39.35 Final review and approval of application............ccccueeeriiiiniieniiieiieeeieeeeeeeee e 39.35-1
39.36-39.49 [Reserved]

Award of Grant

39.50 AMOUNE OF ZIANL. .eeoutiiiiiiiiiiieeeitee ettt e ettt e st e st e e st e e sbbeesbeeesanee s 39.50-1
39.51 Payment of rant aWard. ...........c.eoeiiieiiiiiiniieeiee e 39.51-1

39.52-39.59 [Reserved]

Standards and Requirements

39.60 General requirements for site selection and construction of veterans cemeteries....... 39.60-1
39.61 Site planning StANAArdS. ........cooouiiiriiiiiiiieee e 39.61-1
39.62 Space criteria for Support faCilities. ........covvueeeriiiiiriiieiiieeieeeieeeee e 39.62-1
39.63 Architectural design Standards. ...........oc.eeeriuieiriiiiniieie e 39.63-1

39.64-39.79 [Reserved]

Subpart C—Operation and Maintenance Projects

Grant Requirements and Procedures

39.80 General requirements fOr @ Grant............ccooceeeriiiiiiiieiniieeieeeee e 39.80-1
39.81 Preapplication reqUITEIMENTS. .......cceueteriiieriieerieeesieeeitee et e ettt e siteesbreesbaeesbeeesaneeas 39.81-1
39.82 Plan PreParation. .......coecueeeerieeeeiiieeeieeeeitee ettt e et e et eeesitee et esbbeesbaeesbbeesabeeesabeeas 39.82-1
39.83 CONIETEIICES. ...ceuuveurieiieiiieite ettt ettt ettt ettt et et e bt e sar e et e st e e enae 39.83-1
39.84 Application TEQUITEMENLS. .....cceureiriieeriieeriieerieeestee et ee ettt eeibeesibeesbbeesbteesbeeesaneeas 39.84-1
39.85 Final review and approval of application............ccocueeeriiiiniieniiieiieeeieeeeeceee e 39.85-1
39.86-39.99 [Reserved]

Award of Grant

39.100 AmMOUNt O GIANT. .....ooiiiiiiiiiiiiiieeee ettt et sttt e 39.100-1
39.101 Payment of grant award. ...........cooceeeriiieiniieiniieeiee et 39.101-1

39.102-39.119 [Reserved]

Subpart D—Grant Recipient Responsibilities, Inspections, and Reports Following
Project Completion

39.120 Documentation of grant accompliShments...........ccceevveeiviiiniiieniieeniieeeieeeeeee 39.120-1

39.121 State or Tribal Organization responsibilities following project completion........... 39.121-1

39.122 Inspections, audits, and TEPOTLS. ......eevveeeriieiriieeriie ettt eeetee ettt e e 39.122-1
Part 40

Intergovernmental Review of Department of Veterans Affairs Programs and Activities

AO. T PUIPOSE ..ttt 40.1-1
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40.2  DEFINITIONS ..euveiriiiiiieeiteiee ettt ettt ettt et st e sae e sr e sae e s beesateesbeesaeeereesaneenneenane 40.2-1
40.3 Programs and QCHIVITIES .......c.ueeruieeriieiniieeiiee et ee et eeeite e st e st e e sabeeesabeeesibeeesteesaeeens 40.3-1
40.4  GENEIAL....c..eiiiiiiiieiee et et 40.4-1
40.5 Federal interagency COOTdINAtION. .......ccouuterriiierriiieeiteeeiteeeitee et e eiee e st esiee e eeeaaeeas 40.5-1
40.6 Selection of programs and ACHIVITIES ........eeerureerriierriiieeireeeiteeeitee et e et e e e e saaeeas 40.6-1
40.7 Communicating with State and local officials concerning

VA’S programs and aCIVITIES........cueerrueeerriieeiiieeeiieesiteesiteesieeesiteesireesieeesbeeesane 40.7-1
40.8 Commenting on proposed Federal financial assistance and

direct Federal development..........ccueoviiiiiiiiiiiiiiiieeeeecece e 40.8-1
40.9 Comment receipt and reSpoNSe tO COMIMENLS ......eevureerrureerrureerriieeriieenireesieeesreeesneens 40.9-1
40.10 Making efforts to accommodate intergovernmental CONCErnNS ..........cocceeevveeerveeenne. 40.10-1
A0. 1T INEEISEALE ....eeuteeireeieeeite ettt ettt ettt ettt e sat e et esae e ete e sane e bt e saneeaneenaneens 40.11-1
40.12 [Reserved]
A0. T3 WAIVET ..ottt ettt ettt ettt ettt et e st e ae e sane e bt e s e e eneenaneens 40.13-1

Part 41

Audits of States, Local Governments, and Non-Profit Organizations

Subpart A—General
AT1.100 PUIPOSE.....eeiuiteeitieeite ettt ettt et e et e sttt e st e e sabte e st e e sabeeesabeeesabeeenas 41.100-1
41,105 DEINITIONS. ..c.veiuteiieieeieniiesteeteetet ettt ettt ettt ettt et sbe et et s e beeaees 41.105-1
Subpart B—Audits
41.200 AUAIt TEQUITEIMENLS. ...cccuvvieeiieeeireerteeesteeesteeesreeeseseeesreeesseeesseesssseesseesssseesssseenans 41.200-1
41.205 Basis for determining Federal awards expended ...........cccccvveeviieniieeniieeniieenieeenns 41.205-1
41.210 Subrecipient and vendor determinations..........c..eeeveeeruveeerieeeiueeniieenieeeeneeessneeenns 41.210-1
41.215 Relation to other audit TEQUITEMENTS........cccueeerieeerrieeieeeireeeeeeeieeeereeeeaeeesaeeens 41.215-1
41.220 Frequency Of QUAILS ......c.veeeuieeriiieeeiieesieeeeiee et e erteeeireeeareeesaaeessneeenseeesnneeesneeenns 41.220-1
A1.225 SANCLIONS ...ttt ettt ettt ettt ettt sab e e bt e sab e e bt e sab e e bt e sabeenbeesaaeensees 41.225-1
41.230 AUGIE COSES .envrniiiieiieieetieste ettt ettt et e bt et e st e bt e e eate bt et e sete bt enteeseenseensesaeenseeneas 41.230-1
41.235 Program-specifiC aQUAItS.........ceriuiiiriiieeriieeriieerieeerteecteeeeeeeeneesaeeeeaeeeeaeeesneeens 41.235-1
Subpart C—Auditees
41.300 Auditee reSPONSIDIIITIES. ..ccuveieriiiiiiieeiiiie ettt ettt saee e saee e 41.300-1
41.305 AUITOr SEIECTION ....eeuuiieiiiiiiieiieiteeteett ettt ettt saeeenees 41.305-1
41.310 Financial StateMENTS........cccueieriiiiiiieeiiee ettt et eite e et eebteesbee e st e e s e e sbee e 41.310-1
41.315 Audit findings fOIlOW-UP......coeriiiiiiiiiiieeie ettt 41.315-1
41.320 RePOIt SUDIMISSION. ....cciuiiiiiiieiiiieeiiie ettt ette et e et e ebte e st e e sbteesbteesabeeesabeeesabeeeas 41.320-1

Subpart D—Federal Agencies and Pass-Through Entities

41.400 RESPONSIDIIITIES .....ceuveeiieeiieiieieeiieteete ettt ettt sttt ettt eat e teetesaeenaeeneas 41.400-1
41.405 Management AECISION .......cc.eeeriureeriieeerireerieeesieeesreeeereeessseeesneessneeesseeesaneessseesnns 41.405-1
Subpart E—Auditors
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A-46

41.500 SCOPE OF QUAIL ....eeeniiieiiie ettt et sttt e e sbee e 41.500-1
A41.505 AUIE TEPOTTINZ ...eeeeuvreeriiieeniieeenite et et e et e et e et eeebbeesbbeesabteesabteesabeeesaneeesabeeenas 41.505-1
41.510 AUdit fINAINES «..eevveiieeiieeieeeeee ettt sttt 41.510-1
41.515 Audit WOTKING PAPETS......eeeruiiiiriiiieiiieeritteette et te et e sttt e siteesbteesbteesabeeesbeeesbeeeas 41.515-1
41.520 Major program determination ............cccueeerueeenieerneeeniiieesireeeieeesieeesieeesneeesaeeeas 41.520-1
41.525 Criteria for Federal program 1iSK ...........ccoouiiiiiiiiiiiiiiiiiiieceieceeeeeee e 41.525-1
41.530 Criteria for a low-riSK QUAITEE .......cccueevuiiriiiiniiniieicrieeecee e 41.530-1
Appendix A To Part 41—Data Collection Form (Form SF-SAC) ........cccccevviiiinienne. 41.AppA-1
Appendix B To Part 41—OMB Circular A-133 Compliance Supplement ..................... 41.AppB-1
Part 42

Standards Implementing the Program Fraud Civil Remedies Act

42.1  Basis and PUIPOSE ....eeeruviiiriiiieiiieeiite et ettt ettt s e e sttt e st e e st e e st e e s bt e e sabeeesabeeas 42.1-1
42.2  DEIINIIONS. c...eiiiiiiiiiiiieite ettt ettt ettt ettt s be e sat e et esaee s teesaneenneenaee 42.2-1
42.3  Basis for civil penalties and asSESSIMENLS......ccc..eerrureerrieerriiieniieeniiee et siee e 42.3-1
424 INVESHZALION ..ceiuiiiiiiiieiiieeeiee ettt ettt e et e ettt e et e e st e e s bt e e sabbeesabbeesabeeesabeeenabeens 42.4-1
42.5 Review by the reviewing official ...........ccoocieiiiiiiiiiiiiiiiiee e 42.5-1
42.6  Prerequisites for issuing a COMPIAINT ...........eeeviieiriiiiiiiieniieeeieeeeeeeeeeee e 42.6-1
427 COMPIAINL.....eiiiiiieiiieeiie ettt et e ettt e ettt e s bt e e st e e sabbeesbeeesabeeesaneeas 42.7-1
42.8  Service Of COMPIAINT ......oooviiiiiiiiiiiie ettt e s 42.8-1
429 ADSWET .ttt ettt st a e ettt b et naee 42.9-1
42.10 Default upon failure to file an ANSWET..........ccovviirriiiriiiiiiieeeeeeeeeee e 42.10-1
42.11 Referral of complaint and answer to the

Administrative Law Judge (ALJ) co..ooooiiiiiiieeeeeeeeeeeee e 42.11-1
42.12 NOtICE OF NEATING ... .vveiiiiieeiiiieeite ettt st e sttt e st e st e e st e e sabeeeeane 42.12-1
42.13 Parties to the hearing............ccooouiiiiiiiiiiiiiie et 42.13-1
42.14 Separation Of fUNCHIONS ....cc.ueiiiiiiiiiiiiiie ettt et 42.14-1
42.15 EX PAtE COMEACES .euuvvieiiieiiiiieeeiieeesitteeeitte et ee et ee et ee sttt e st e e sabteesabteesabbeesabeeesabeeenans 42.15-1
42.16 Disqualification of reviewing official or ALJ.........cccooeriiiiiiniiiniiccecnee 42.16-1
4217 RIGNLS OF PATTIES ..eenviiiiiiiiiieeiie ettt ettt ettt e e s e s e e 42.17-1
42.18 Authority Of the AL ......oiiiiiiiiee et 42.18-1
42.19 Prehearing CONTEIENCES ........uiiriiiiiiiiiiiieeiie ettt sttt ettt st e e 42.19-1
42.20 Disclosure Of dOCUMENES......ccceeriieiieriieiienie ettt ettt eas 42.20-1
4221 DISCOVETY nnitieiiieeeiieeeite ettt ettt ettt et e sttt e ettt e sttt e sttt e sabbee sttt e sabbeesabteesabeeesabeeenans 42.21-1
42.22 Exchange of witness lists, statements, and exhibits............ccceeveiriiiiniiiiniiiinieenne. 42.22-1
42.23 Subpoenas for attendance at hearing.............cocceeevvieriiiiiiiieniieenieeeeeeee e 42.23-1
42.24  PrOtECIIVE OTUET .....eeiiiieiiieiiieiienee ettt ettt ettt set e e st e et esaeeeneesaneens 42.24-1
A2.25  FEES ettt a et s h bbbt b e et sb e bbb enee 42.25-1
42.26 Form, filing and SErvice Of PAPETS ....cccveerriieiiiiiiiiieeiieeetee et 42.26-1
42.27 ComPUtation Of TINIE ..c..eveeriiieeriiieeiiieetee et ettt e e e st e sttt e st e st e e sbeeesabeeeeane 42.27-1
4228 IMOTIONS ..ottt ettt ettt et ettt et st et esat e e bt e st e e bt e s e e ebeenaneens 42.28-1
42.29  SANCLIONS ...cuvieiiieieenteeiteet ettt ettt et sttt e s bttt e sat e e bt esaseebeesate e bt esaneeneenaneens 42.29-1
42.30 The hearing and burden of Proof............ccocuiiiiiiiiriiiiii e 42.30-1
42.31 Determining the amount of penalties and asSeSSMENtS.........c.cceevvvveeriiveerieeeriieeennne 42.31-1
42.32 Location Of NEATINE ........eeeiiiiiiiiiiiiieeiie ettt 42.32-1
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39.INDEX-1 39.INDEX-1

Part 39

Aid for the Establishment, Expansion, and
Improvement, or Operation and Maintenance, of Veterans Cemeteries

Authority: 25 U.S.C. 450b(1); 38 U.S.C 101, 501, 2408, 2411, 3765.
Source: 75 FR 34004, June 16, 2009, revised at 75 FR 34004, June 16, 2010,
unless otherwise indicated.

— Section Title Index —

Subpart A—General Provisions

Amendments to grant aPPLICALION. .........eeeriiiiriieiiiie ettt 39.6-1
Cemetery requirements and prohibitions and recapture provisions. ..........cceceeeveereveennee. 39.10-1
Decision makers, notifications, and additional information. ...........ccccceevvieeriieenieennneen. 39.4-1
DEIINITIONS. ...ttt ettt ettt et e e st s b e st eer e sae e e reesane e 39.2-1
HEATINES. .o ettt st e st e sttt e e s 39.9-1
Line item adjustment tO IANLS. ....c.cueeerriiiriieeiiieeiteeeitee et e et e et e st e st e e sabeeesbeeesanee s 39.7-1
PrIOTIEY LISt .eeeeiiiieiiieeeee ettt ettt s e e st e st e e st e e sabeeesabee s 39.3-1
PUIPOSE. ..ttt ettt e sttt e sttt e st e et e e s 39.1-1
State or Tribal Organizations to retain control of Operations.........cc.cccceeeeeerieeerieeenneen. 39.11-1
Submission of information and documents t0 VA........c.cccceoviiiiiiieniiieniieenieeeeeeeieeee 39.5-1
Withdrawal of grant appliCation. ............ceiiiiiiiiiiiiiieiie e 39.8-1

Subpart B—Establishment, Expansion, and Improvement Projects

AMOUNE OF GIANT. ..ottt ettt sttt e st et e e eaeees 39.50-1
ApPPLiCation TEQUITEIMENLS. ......eeeutieiiieiiierite ettt ettt ettt et eebeesateebeesaeeeeees 39.34-1
Architectural design Standards. ............coocueeriiiiiiiini e 39.63-1
CONTRIEIICES. ...ttt ettt ettt et e sat e et e sab e e beesate e b e saeeeaeeas 39.33-1
Final review and approval of application.............ccceouieiiiniiiniiniiiiiiceecieeeeeeen 39.35-1
General requirements fOr @ Grant............ccooiueeriiriiiiiieieeeeeeee et 39.30-1
General requirements for site selection and construction of veterans cemeteries........... 39.60-1
Payment of grant award. .............cooiiiiiiiiiiii s 39.51-1
Plan Preparation. ........o..eoieiiiiiieiieeeeee ettt 39.32-1
Preapplication TEQUITEIMENTS. .......eeiuutiiieiieeiteeiie ettt ettt ettt et e saeeeeees 39.31-1
Site planning Standards. .........coceorieiiiiiii e 39.61-1
Space criteria for SUpport faCilities. .........covueeriiriiiiiiiiiceeeee e 39.62-1

Subpart C—Operation and Maintenance Projects

AMOUNT OF GIANL. .e.etiiiiiiiieiiie ettt et e st e e et e e sabee e sabeeesabeeeas 39.100-1
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Part 39

Aid to States for Establishment, Expansion, and
Improvement, or Operation and Maintenance, of Veterans’ Cemeteries

Authority: 38 U.S.C. 101, 501, 2408, 2411.

Source: 75 FR 34004, June 16, 2009, revised at 75 FR 34004, June 16, 2010,
unless otherwise indicated.

Supplement Highlights reference: 94(1), unless otherwise noted.

Subpart A—General Provisions

§39.1 Purpose.

This part sets forth the mechanism for a State or Tribal Organization to obtain a grant to
establish, expand, or improve a veterans cemetery that meets VA's national shrine standards of
appearance that is or will be owned by the State, or operated by a Tribal Organization on trust
land, or to obtain a grant to operate or maintain a State or Tribal veterans cemetery to meet VA's
national shrine standards of appearance.

(Authority: 38 U.S.C. 501, 2408)

[75 FR 34005, June 16, 2010, as amended at 77 FR 4472, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).
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§39.2 Definitions.

For the purpose of this part:

Establishment means the process of site selection, land acquisition, design and planning,
earth moving, landscaping, construction, and provision of initial operating equipment necessary
to convert a tract of land to an operational veterans cemetery.

Establishment, Expansion, and Improvement Project means an undertaking to establish,
expand, or improve a site for use as a State or Tribal veterans cemetery.

Expansion means an increase in the burial capacity or acreage of an existing cemetery
through the addition of gravesites and other facilities, such as committal service shelters, crypts
(preplaced grave liners), and columbaria, necessary for the functioning of a cemetery.

Improvement means the enhancement of a cemetery through landscaping, construction, or
renovation of cemetery infrastructure, such as building expansion and upgrades to roads and
irrigation systems that is not directly related to the development of new gravesites: nonrecurring
maintenance; and the addition of other features appropriate to cemeteries.

Indian Tribe means any Indian tribe, band, nation, or other organized group or community,
including any Alaska Native village or Regional or Village Corporation as defined in or
established pursuant to the Alaska Native Claims Settlement Act, which is recognized as eligible
for the special programs and services provided by the United States to Indians because of their
status as Indians.

Operation and Maintenance Project means a project that assists a State or Tribal
Organization to achieve VA's national shrine standards of appearance in the key cemetery
operational areas of cleanliness, height and alignment of headstones and markers, leveling of
gravesites, and turf conditions.

Secretary means the Secretary of the United States Department of Veterans Affairs.

State means each of the States, Territories, and possessions of the United States, the
District of Columbia, and the Commonwealth of Puerto Rico.

Tribal Organization means:
(1) The recognized governing body of any Indian Tribe;
(2) Any legally established organization of Indians that is controlled, sanctioned,
or chartered by such governing body or is democratically elected by the adult members of the
Indian community to be served by such organization and which includes the maximum

participation of Indians in all phases of its activities;

(3) The Department of Hawaiian Homelands; and
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(4) Such other organizations as the Secretary may prescribe.
Trust land means any land that:
(1) Is held in trust by the United States for Native Americans;

(2) Is subject to restrictions on alienation imposed by the United States on Indian
lands, including native Hawaiian homelands;

(3) Is owned by a Regional Corporation or a Village Corporation as defined in 43
U.S.C. 1602(g) and (j); or

(4) Is on any island in the Pacific Ocean if such land is, by cultural tradition,
communally-owned land, as determined by the Secretary.

VA means the United States Department of Veterans Affairs or the Veterans Cemetery
Grants Service.

Veteran means a person who served in the active military, naval, or air service who died in
line of duty while in service or was discharged or released under conditions other than

dishonorable.

Veterans Cemetery Grants Service (VCGS) means the Veterans Cemetery Grants Service
within VA's National Cemetery Administration.

(Authority: 25 U.S.C. 450b(1), 38 U.S.C. 101, 501, 2408, 3765)

[75 FR 34005, June 16, 2010, as amended at 77 FR 4472, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).
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§39.3 Priority list.

(a) The priority groups, with Priority Group 1 having the highest priority and Priority
Group 4 the lowest priority, are:

(1) Priority Group [—Projects needed to avoid disruption in burial service that
would otherwise occur at existing veterans cemeteries within 4 years of the date of the
preapplication. Such projects would include expansion projects as well as improvement projects
(such as construction of additional or replacement facilities) when such improvements are
required to continue interment operations.

(2) Priority Group 2—Projects for the establishment of new veterans cemeteries.

(3) Priority Group 3—Expansion projects at existing veterans cemeteries when a
disruption in burial service due to the exhaustion of existing gravesites is not expected to occur
within 4 years of the date of the preapplication.

(4) Priority Group 4—Improvement projects for cemetery landscaping or
infrastructure, such as building expansion and upgrades to roads and irrigation systems, that are
not directly related to the development of new gravesites. Operation and Maintenance Projects
that address NCA'’s national shrine standards of appearance are included in this group.

(b) Within Priority Groups 1, 2, and 3, highest priority will be given to projects in
geographical locations with the greatest number of veterans who will benefit from the project as
determined by VA. This prioritization system, based on veteran population data, will assist VA in
maintaining and improving access to burial in a veterans cemetery to more veterans and their
eligible family members. Within Priority Group 1, at the discretion of VA, higher priority may be
given to a project that must be funded that fiscal year to avoid disruption in burial service.

(c) Grants for projects within Priority Group 4 will be awarded in any fiscal year only
after grants for all project applications under Priority Groups 1, 2, and 3 that are ready for
funding have been awarded. Within Priority Group 4, projects will be ranked in priority order
based upon VA'’s determination of the relative importance of proposed improvements and the
degree to which proposed Operation and Maintenance Projects achieve NCA national shrine
standards of appearance. No more than $5 million in any fiscal year will be awarded for
Operation and Maintenance Projects under Priority Group 4.

(d) By August 15 of each year, VA will make a list prioritizing all preapplications that
were received on or before July 1 of that year and that were approved under §39.31 or §39.81,
ranking them in their order of priority within the applicable Priority Group for funding during the
fiscal year that begins the following October 1. Preapplications from previous years will be re-
prioritized each year and do not need to be resubmitted. (Authority: 38 U.S.C. 501, 2408)
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§39.4 Decision makers, notifications, and additional information.

Decisions required under this part will be made by the VA Director, Veterans Cemetery
Grants Service (VCGS), National Cemetery Administration, unless otherwise specified in this
part. The VA decisionmaker will provide to affected States and Tribal Organizations written
notice of approvals, denials, or requests for additional information under this part.

(Authority: 38 U.S.C. 501, 2408)

[75 FR 34006, June 16, 2010, as amended at 77 FR 4473, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).
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§39.5 Submission of information and documents to VA.

All information and documents required to be submitted to VA must be submitted to the
Director of the Veterans Cemetery Grants Service, National Cemetery Administration,
Department of Veterans Affairs, 810 Vermont Avenue NW., Washington, DC 20420. All forms
cited in this part are available at http.//www.cem.va.gov/cem/scg_grants.asp.

(Authority: 38 U.S.C. 501, 2408)

[75 FR 34006, June 16, 2010, as amended at 77 FR 4473, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).
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§39.6 Amendments to grant application.

A State or Tribal Organization seeking to amend a grant application must submit revised
Standard Forms 424 (Application for Federal Assistance) and 424C (Budget Information) with a
narrative description of, and justification for, the amendment. Any amendment of an application
that changes the scope of the application or increases the amount of the grant requested, whether
or not the application has already been approved, shall be subject to approval by VA in the same
manner as an original application.

(Authority: 38 U.S.C. 501, 2408) (The Office of Management and Budget has approved the
information collection requirements in this section under control numbers 4040-0004 and 4040-
0008.)

[75 FR 34006, June 16, 2010, as amended at 77 FR 4473, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).
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§39.7 Line item adjustment to grants.

After a grant has been awarded, upon request from the State or Tribal Organization
representative, VA may approve a change in one or more line items (line items are identified in
Standard Form 424C) of up to 10 percent (increase or decrease) of the cost of each line item if
the change would be within the scope or objective of the project and the aggregate adjustments
would not increase the total amount of the grant.

(Authority: 38 U.S.C. 501, 2408)

[75 FR 34006, June 16, 2010, as amended at 77 FR 4473, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).
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§39.8 Withdrawal of grant application.

A State or Tribal Organization representative may withdraw an application by submitting
to VA a written document requesting withdrawal.

(Authority: 38 U.S.C. 501, 2408)

[75 FR 34006, June 16, 2010, as amended at 77 FR 4473, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).
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§39.9 Hearings.

(a) No application for a grant under this part shall be disapproved until the applicant has
been afforded an opportunity for a hearing.

(b) Whenever a hearing is requested under this section, notice of the hearing, procedure for
the conduct of such hearing, and procedures relating to decisions and notices shall accord with
the provisions of §§18.9 and 18.10 of this chapter. Failure of an applicant to request a hearing
under this section or to appear at a hearing for which a date has been set shall be deemed to be a
waiver of the right to be heard and constitutes consent to the making of a decision on the basis of
such information as is available. (Authority: 38 U.S.C. 501, 2408)
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§39.10 Cemetery requirements and prohibitions and recapture provisions.

(a) In order to qualify for a grant, a State or Tribal veterans cemetery must be operated
solely for the interment of veterans, their spouses, surviving spouses, minor children, unmarried
adult children who were physically or mentally disabled and incapable of self-support, and
eligible parents of certain deceased service members.

(b) Any grant under this part made on or after November 21, 1997, is made on the
condition that, after the date of receipt of the grant, the State or Tribal Organization receiving the
grant, subject to requirements for receipt of notice in 38 U.S.C. 2408 and 2411, will prohibit in
the cemetery for which the grant is awarded the interment of the remains or the memorialization
of any person:

(1) Who has been convicted of a Federal capital crime, as defined in 38 CFR
38.600(b), and whose conviction is final, other than a person whose sentence was commuted by
the President;

(2) Who has been convicted of a State capital crime, as defined in 38 CFR
38.600(b), and whose conviction is final, other than a person whose sentence was commuted by
the Governor of a State.

(3) Who has been found by an appropriate State official, as defined in 38 CFR
38.600(b), under procedures to be established by the State, to have committed a Federal or State
capital crime, as defined in 38 CFR 38.600(b), but to have not been convicted of such crime by
reason of unavailability for trial due to death or flight to avoid prosecution.

(c) If a State or Tribal Organization which has received a grant under this part ceases to
own the cemetery for which the grant was made, ceases to operate such cemetery as a veterans
cemetery in accordance with paragraph (a) of this section, violates the prohibition in paragraph
(b) of this section, or uses any part of the funds provided through such grant for a purpose other
than that for which the grant was made, the United States shall be entitled to recover from the
State or Tribal Organization the total of all grants made to the State or Tribal Organization under
this part in connection with such cemetery.

(d) If, within 3 years after VA has certified to the Department of the Treasury an
approved grant application, not all funds from the grant have been used by the State or Tribal
Organization for the purpose for which the grant was made, the United States shall be entitled to
recover any unused grant funds from the State or Tribal Organization.

[75 FR 34006, June 16, 2010, as amended at 77 FR 4473, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).
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§39.11 State or Tribal Organization to retain control of operations.

Neither the Secretary nor any employee of VA shall exercise any supervision or control
over the administration, personnel, maintenance, or operation of any State or Tribal veterans
cemetery that receives a grant under this program except as prescribed in this part.

(Authority: 38 U.S.C. 501, 2408)

[75 FR 34007, June 16, 2010, as amended at 77 FR 4474, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).
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§39.12 - §39.29 [Reserved]
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Subpart B—Establishment, Expansion, and Improvement Projects

Grant Requirements and Procedures

§39.30 General requirements for a grant.

(a) For a State or Tribal Organization to obtain a grant for the establishment, expansion,
or improvement of a State or Tribal veterans cemetery:

(1) Its preapplication for the grant must be approved by VA under §39.31(e);

(2) Its project must be ranked sufficiently high on the priority list in §39.3 for the
applicable fiscal year so that funds are available for the project;

(3) Its plans and specifications for the project must be approved by VA under
§39.32;

(4) The State or Tribal Organization must meet the application requirements in §
39.34; and

(5) Other requirements specified in §§39.6, 39.10, and 39.33 must be satisfied.

(b) VA may approve under §39.35 any application under this subpart up to the amount of
the grant requested once the requirements under paragraph (a) of this section have been satisfied,
provided that sufficient funds are available. In determining whether sufficient funds are available,
VA shall consider the project’s priority ranking, the total amount of funds available for cemetery
grant awards during the applicable fiscal year, and the prospects of higher ranking projects being
ready for the award of a grant before the end of the applicable fiscal year. (Authority: 38 U.S.C.
501, 2408)

[75 FR 34007, June 16, 2010, as amended at 77 FR 4474, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).
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§39.31 Preapplication requirements.

(a) A State or Tribal Organization seeking a grant for the establishment, expansion, or
improvement of a State or Tribal veterans cemetery must submit a preapplication to the Director,
Veterans Cemetery Grants Service, through http://www.cem.va.gov/cem/scg_grants.asp.

(b) No detailed drawings, plans, or specifications are required with the preapplication. As a
part of the preapplication, the State or Tribal Organization must submit each of the following:

(1) Standard Form 424 (Application for Federal Assistance) and Standard Form
424C (Budget Information) signed by the authorized representative of the State. These forms
document the amount of the grant requested, which may not exceed 100 percent of the estimated
cost of the project to be funded with the grant.

(2) A program narrative describing the objectives of the project, the need for a
grant, the method of accomplishment, the projected interment rate, and the results or benefits
expected to be obtained from the assistance requested.

(3) If a site has been selected, a description of the geographic location of the
project (i.e., a map showing the location of the project and all appropriate geographic boundaries,
and any other supporting documentation, as needed).

(4) A design concept describing the major features of the project including the
number and types of gravesites, such as columbarium niches.

(5) Any comments or recommendations made by the State's or Tribal
Organization's “Single Point of Contact” reviewing agency.

(6) VA Form 40-0895-2 (Certification of Compliance with Provisions of the
Davis-Bacon Act) to certify that the State or Tribal Organization has obtained the latest
prevailing wage rates for Federally funded projects. Any construction project fully or partially
funded with Federal dollars must comply with those rates for specific work by trade employees
(e.g., electricians, carpenters).

(7) VA Form 40-0895-3 (State or Tribal Government Cemetery Grants Service
Space Program Analysis—Buildings) to provide information on the proposed size of cemetery
buildings, based on VA guidance on the net and gross square footage standards for cemetery
buildings. This standard is based on a workload of 1-6 burials per day.

(8) VA Form 40-0895-6 (Certification of State or Tribal Government Matching
Architectural and Engineering Funds to Qualify for Group 1 on the Priority List) to provide
documentation that the State or Tribal Organization has authority to support the project and the
resources necessary to initially fund the architectural and engineering portion of the project
development. Once the grant is awarded, VA will reimburse the applicant for all allowable
architectural and engineering costs.
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(9) VA Form 40-0895-7 (Certification Regarding Debarment, Suspension, and
Other Responsibility Matters—Primary Covered Transactions (State or Tribal Government)) to
ensure that the applicant has not been debarred or suspended, and is eligible to participate in the
VA grant process and receive Federal funds.

(10) VA Form 40-0895-8 (Certification Regarding Drug-Free Workplace
Requirements for Grantees Other Than Individuals) to ensure that the applicant complies with the
Drug-Free Workplace Act of 1988 at the location where the construction will occur.

(11) VA Form 40-0895-9 (Certification Regarding Lobbying) to ensure that the
applicant complies with Public Law 101-121 regarding the prohibition against any payments to
anyone that influences or attempts to influence an officer or Member of Congress in connection
with the award of a grant.

(12) VA Form 40-0895-10 (Certification of Compliance with Federal
Requirements—State or Tribal Government Construction Grant) to ensure that the applicant
complies with all requirements of Part 39.

(13) VA Form 40-0895-15 (Certification of Cemetery Maintained in Accordance
with National Cemetery Administration Standards) to ensure that any cemetery established,
expanded, or improved through a grant will be operated and maintained in accordance with the
operational standards of NCA.

(c) In addition, the State or Tribal Organization must submit written assurance of each of
the following conditions:

(1) Any cemetery established, expanded, or improved through a grant will be used
exclusively for the interment or memorialization of eligible persons, as set forth in §39.10(a),
whose interment or memorialization is not contrary to the conditions of the grant (see §39.10(b)
and 38 U.S.C. 2408(d) and 2411).

(2) Title to the site is or will be vested solely in the State or held in trust for the
Tribal Organization on trust land.

(3) The State or Tribal Organization possesses legal authority to apply for the
grant and to finance and construct the proposed facilities; i.e., legislation or similar action has
been duly adopted or passed as an official act of the applicant's governing body, authorizing the
filing of the application, including all understandings and assurances contained therein, and
directing and authorizing the person identified as the official representative of the State or Tribal
Organization to act in connection with the application and to provide such additional information
as may be required.

Note to paragraph (c¢)(3): In any case where a Tribal Organization is applying for a grant for a
cemetery on land held in trust for more than one Indian Tribe, written assurance that the Tribal
Organization possesses legal authority to apply for the grant includes certification that the Tribal
Organization has obtained the approval of each such Indian Tribe.
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(4) The State or Tribal Organization will assist VA in assuring that the grant
complies with section 106 of the National Historic Preservation Act of 1966, as amended (16
U.S.C. 470), Executive Order 11593 (identification and protection of historic properties), and the
Archaeological and Historic Preservation Act of 1974 (16 U.S.C. 469a-1et seq.).

(5) The State or Tribal Organization will obtain approval by VA of the final
construction drawings and specifications before the project is advertised or placed on the market
for bidding; it will construct the project, or cause the project to be constructed, to completion in
accordance with the application and approved plans and specifications; it will submit to the
Director of the Veterans Cemetery Grants Service, for prior approval, changes that alter any cost
of the project, use of space, or functional layout; and it will not enter into a construction contract
for the project or undertake other activities until the requirements of the grant program have been
met.

(6) The State or Tribal Organization will comply with the Federal requirements in
2 CFR parts 180 and 801 and 38 CFR part 43 and submit Standard Form 424D (Assurances—
Construction Programs).

(7) The State or Tribal Organization will prepare an Environmental Assessment to
determine whether an Environmental Impact Statement is necessary, and certify that funds are
available to finance any costs related to preparation of the Environmental Assessment.

(d) The State or Tribal Organization must submit a copy of the State or Tribal Organization
action authorizing the establishment, maintenance, and operation of the facility as a veterans
cemetery in accordance with 38 CFR 39.10(a). If the State or Tribal Organization action is based
on legislation, enacted into law, then the legislation must be submitted.

(e) Upon receipt of a complete preapplication for a grant, including all necessary
assurances and all required supporting documentation, VA will determine whether the
preapplication conforms to all requirements listed in paragraphs (a) through (d) of this section,
including whether it contains sufficient information necessary to establish the project's priority.
VA will notify the State or Tribal Organization of any nonconformity. If the preapplication does
conform, VA shall notify the State or Tribal Organization that the preapplication has been found
to meet the preapplication requirements, and the proposed project will be included in the next
scheduled ranking of projects, as indicated in § 39.3(d).

(Authority: 25 U.S.C. 450b(1); 38 U.S.C. 501, 2408, 2411)

(The Office of Management and Budget has approved the information collection
requirements in this section under control numbers 4040-0004, 4040-0008, 4040-0009, and
2900-0559.)

[75 FR 34007, June 16, 2010, as amended at 77 FR 4474, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).
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§39.32 Plan preparation.

The State or Tribal Organization must prepare Establishment, Expansion, and
Improvement Project plans and specifications in accordance with the requirements of this section
for review by the VCGS. The plans and specifications must be approved by the VCGS prior to
the State's or Tribal Organization's solicitation for construction bids. Once the VCGS approves
the plans and specifications, the State or Tribal Organization must obtain construction bids and
determine the successful bidder prior to submission of the application. The State or Tribal
Organization must establish procedures for determining that costs are reasonable and necessary
and can be allocated in accordance with the provisions of Office of Management and Budget
(OMB) Circular No. A-87. Once the Establishment, Expansion, and Improvement Project
preapplication and the project's plans and specifications have been approved, an application for
assistance must be submitted in compliance with the uniform requirements for grants-in-aid to
State and local governments prescribed by OMB Circular No. A-102, Revised.

(a) General. These requirements have been established for the guidance of the State or
Tribal Organization and the design team to provide a standard for preparation of drawings,
specifications, and estimates.

(b) Technical requirements. The State or Tribal Organization should meet these technical
requirements as soon as possible after VA approves the Establishment, Expansion, and
Improvement Project preapplication.

(1) Boundary and site survey. The State or Tribal Organization shall provide a
survey of the site and furnish a legal description of the site. A boundary and site survey need not
be submitted if one was submitted for a previously approved project and there have been no
changes. Relevant information may then be shown on the site plan. If required, the site survey
shall show each of the following items:

(1) The outline and location referenced to boundaries of all existing
buildings, streets, alleys (whether public or private), block boundaries, easements,
encroachments, the names of streets, railroads, and streams, and other information as specified. If
there is nothing of this character affecting the property, the Surveyor shall so state on the
drawings.

(i1) The point of beginning, bearing, distances, and interior angles. Closure
computations shall be furnished with the survey, and error of closure shall not exceed 1 foot for
each 10,000 feet of lineal traverse. Boundaries of an unusual nature (curvilinear, off-set, or
having other change or direction between corners) shall be referenced with curve data (including
measurement chord) and other data sufficient for replacement, and such information shall be
shown on the map. For boundaries of such nature, coordinates shall be given for all angles and
other pertinent points.

(ii1) The area of the parcel in acres or in square feet.

(iv) The location of all monuments.
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(v) Delineation of 100-year floodplain and source.
(vi) The signature and certification of the Surveyor.

(2) Soil investigation. The State or Tribal Organization shall provide a soil
investigation of the scope necessary to ascertain site characteristics for construction and burial or
to determine foundation requirements and utility service connections. A new soil investigation is
not required if one was done for a previously approved project on the same site and information
from the previous investigation is adequate and unchanged. Soil investigation, when done, shall
be documented in a signed report. The investigation shall be adequate to determine the subsoil
conditions. The investigation shall include a sufficient number of test pits or test borings as will
determine, in the judgment of the architect, the true conditions. The following information will
be covered in the report:

(1) Thickness, consistency, character, and estimated safe bearing value
where needed for structural foundation design of the various strata encountered in each pit or
boring.

(i1)) Amount and elevation of ground water encountered in each pit or
boring, its probable variation with the seasons, and effect on the subsoil.

(1i1) The elevation of rock, if known, and the probability of encountering
quicksand.

(iv) If the site is underlaid with mines, the elevations and location of the
tops of the mine workings relative to the site, or old workings located in the vicinity.

(3) Topographical survey. A topographical survey in 1-foot contour intervals shall
be prepared for projects establishing new cemeteries and for significant expansion projects in
previously undeveloped land.

(c) Master plan. A master plan showing the proposed layout of all facilities—including
buildings, roadways, and burial sections—on the selected site shall be prepared for all new
cemetery establishment projects for approval by the VCGS. If the project is to be phased into
different year programs, the phasing shall be indicated. The master plan shall analyze all factors
affecting the design, including climate, soil conditions, site boundaries, topography, views,
hydrology, environmental constraints, transportation access, etc. It should provide a discussion of
alternate designs that were considered. In the case of an expansion project or improvement
project, the work contemplated should be consistent with the VA-approved master plan or a
justification for the deviation should be provided.

(d) Preliminary or “design development” drawings. Following VA approval of the master
plan, the State or Tribal Organization must submit design development drawings that show all
current phase construction elements to be funded by the grant. The drawings must comply with
the following requirements:
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(1) Site development and environmental plans must include locations of
structures, demolition, parking, roads, service areas, walks, plazas, memorial paths, other paved
areas, landscape buffer and major groupings, and interment areas (including quantity of
gravesites in each area). A grading plan including existing and proposed contours at 1-foot
intervals of the entire area affected by the site work must be submitted. A site plan of the
immediate area around each building shall be drawn to a convenient scale and shall show the
building floor plan, utility connections, walks, gates, walls or fences, flagpoles, drives, parking
areas, indication of handicapped provisions, landscaping, north arrow, and any other appropriate
items.

(2) Floor plans of all levels at a convenient scale shall be double-line drawings
and shall show overall dimensions, construction materials, door swings, names and square feet
for each space, toilet room fixtures, and interior finish schedule.

(3) Elevations of the exteriors of all buildings shall be drawn to the same scale as
the plan and shall include all material indications.

(4) Preliminary mechanical and electrical layout plans shall be drawn at a
convenient scale and shall have an equipment and plumbing fixture schedule.

(e) Final construction drawings and specifications. Funds for the construction of any
project being assisted under this program will not be released until VA approves the final
construction drawings and specifications. If VA approves them, VA shall send the State or Tribal
Organization a written letter of approval indicating that the project's plans and specifications
comply with the terms and conditions as prescribed by VA. This does not constitute approval of
the contract documents. It is the responsibility of the State or Tribal Organization to ascertain
that all State and Federal requirements have been met and that the drawings and specifications
are acceptable for bid purposes.

(1) General. The State or Tribal Organization shall prepare final working
drawings so that clear and distinct prints may be obtained. These drawings must be accurately
dimensioned to include all necessary explanatory notes, schedules, and legends. Working
drawings shall be complete and adequate for VA review and comment. The State or Tribal
Organization shall prepare separate drawings for each of the following types of work:
Architectural, equipment, layout, structural, heating and ventilating, plumbing, and electrical.

(2) Architectural drawings. The State or Tribal Organization shall submit
drawings which include: All structures and other work to be removed; all floor plans if any new
work is involved; all elevations which are affected by the alterations; building sections;
demolition drawings; all details to complete the proposed work and finish schedules; and fully
dimensioned floor plans at1/8" or1/4" scale.

(3) Equipment drawings. The State or Tribal Organization shall submit a list of all
equipment to be provided under terms of the grant in the case of an Establishment Project. Large-
scale drawings of typical special rooms indicating all fixed equipment and major items of
furniture and moveable equipment shall be included.
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(4) Layout drawings. The State or Tribal Organization shall submit a layout plan
that shows:

(1) All proposed features such as roads, buildings, walks, utility lines,
burial layout, etc.

(i1) Contours, scale, north arrow, and legend showing existing trees.

(iii)) A graphic or keyed method of showing plant types as well as
quantities of each plant.

(iv) Plant list with the following: key, quantity, botanical name, common
name, size, and remarks.

(v) Typical tree and shrub planting details.
(vi) Areas to be seeded or sodded.
(vii) Areas to be mulched.

(viii) Gravesite section layout with permanent section monument markers
and lettering system.

(ix) Individual gravesite layout and numbering system. If the cemetery is
existing and the project is expansion or renovation, show available,

occupied, obstructed, and reserved gravesites.

(x) Direction the headstones face.

(5) Structural drawings. The State or Tribal Organization shall submit complete
foundation and framing plans and details, with general notes to include: Governing code,
material strengths, live loads, wind loads, foundation design values, and seismic zone.

(6) Mechanical drawings. The State or Tribal Organization shall submit:

(i) Heating and ventilation drawings showing complete systems and details
of air conditioning, heating, ventilation, and exhaust; and

(i) Plumbing drawings showing sizes and elevations of soil and waste

systems, sizes of all hot and cold water piping, drainage and vent
systems, plumbing fixtures, and riser diagrams.
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(7) Electrical drawings. The State or Tribal Organization shall submit separate
drawings for lighting and power, including drawings of:

(1) Service entrance, feeders, and all characteristics;
(i1) All panel, breaker, switchboard, and fixture schedules;

(i11) All lighting outlets, receptacles, switches, power outlets, and circuits;
and

(iv) Telephone layout, fire alarm systems, and emergency lighting.

(8) Final specifications. Final specifications (to be used for bid purposes) shall be
in completed format. Specifications shall include the invitations for bids, cover or title sheet,
index, general requirements, form of bid bond, form of agreement, performance and payment
bond forms, and sections describing materials and workmanship in detail for each class of work.

(9) Cost estimates. The State or Tribal Organization shall show in convenient
form and detail the estimated total cost of the work to be performed under the contract, including
provisions of fixed equipment shown by the plans and specifications, if applicable, to reflect the
changes of the approved financial plan. Estimates shall be summarized and totaled under each
trade or type of work. Estimates shall also be provided for each building structure and other
important features such as the assembly area and shall include burial facilities.

(Authority: 38 U.S.C. 501, 2408)

(The Office of Management and Budget has approved the information collection
requirements in this section under control number 2900-0559).

[75 FR 34008, June 16, 2010, as amended at 77 FR 4475, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).
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§39.33 Conferences.

(a) Predesign conference. A predesign conference is required for all Establishment,
Expansion, and Improvement Projects requiring major construction, primarily to ensure that the
State or Tribal Organization becomes oriented to VA procedures, requirements, and any technical
comments pertaining to the project. This conference will take place at an appropriate location
near the proposed site and should include a site visit to ensure that all parties to the process,
including NCA staff, are familiar with the site and its characteristics.

(b) Additional conferences. At any time, VA may recommend an additional conference
(such as a design development conference) be held in VA Central Office in Washington, DC, to

provide an opportunity for the State or Tribal Organization and its architects to discuss with VA
officials the requirements for a grant.

(Authority: 38 U.S.C. 501, 2408)

[75 FR 34010, June 16, 2010, as amended at 77 FR 4476, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).
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§39.34 Application requirements.

(a) For an Establishment, Expansion, and Improvement Project to be considered for grant
funding under this subpart, the State or Tribal Organization must submit an application (as
opposed to a preapplication) consisting of the following:

(1) Standard Form 424 (Application for Federal Assistance) with the box labeled
“application” marked;

(2) Standard Form 424C (Budget Information), which documents the amount of
funds requested based on the construction costs as estimated by the successful construction bid;

(3) A copy of itemized bid tabulations (If there are non-VA participating areas,
these shall be itemized separately.); and

(4) Standard Form 424D (Assurances—Construction Program).

(5) VA Form 40-0895-11 (Memorandum of Agreement for a Grant to Construct
or Modify a State or Tribal Government Veterans Cemetery) to identify the parties (VA and
applicant), identify the scope of the project, and indicate how the grant award funds will be paid
to the applicant.

(6) VA Form 40-0895-12 (Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion—Lower Tier Covered Transactions (Contractor)) to ensure
that the contractor has not been debarred or suspended, and is eligible to participate in the VA
grant process and receive Federal funds.

(b) Prior to submission of the application, the State or Tribal Organization must submit a
copy of an Environmental Assessment to determine if an Environmental Impact Statement is
necessary for compliance with section 102(2)(C) of the National Environmental Policy Act of
1969, as amended (42 U.S.C. 4332). The Environmental Assessment must briefly describe the
project's possible beneficial and harmful effects on the following impact categories:

(1) Transportation;

(2) Air quality;

(3) Noise;

(4) Solid waste;

(5) Utilities;

(6) Geology (Soils/Hydrology/Floodplains);
(7) Water quality;

(8) Land use;

(9) Vegetation, Wildlife, Aquatic, Ecology/Wetlands, etc.;
(10) Economic activities;

(11) Cultural resources;

(12) Aesthetics;

(13) Residential population;

(No. 104 3/5/12)



39.34-2 §39.34—Application requirements 39.34-2

(14) Community services and facilities;
(15) Community plans and projects; and
(16) Other.

(c) If an adverse environmental impact is anticipated, the State or Tribal Organization
must explain what action will be taken to minimize the impact. The assessment shall comply

with the requirements of the National Environmental Policy Act of 1969, as amended (42 U.S.C.
4321et seq.).

(The Office of Management and Budget has approved the information collection
requirements in this section under control numbers 4040-0004, 4040-0008, 4040-0009, and
2900-0559).

[75 FR 34010, June 16, 2010, as amended at 77 FR 4476, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).
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§39.35 Final review and approval of application.

Following VA approval of bid tabulations and cost estimates, VA will review the
complete Establishment, Expansion and Improvement Project grant application for approval in
accordance with the requirements of §39.30. If the application is approved, the grant will be
awarded by a Memorandum of Agreement of Federal grant funds. (Authority: 38 U.S.C. 501,
2408)

(No. 94 7/5/10)



39.36-1 §39.36 - §39.49 [Reserved] 39.49-1

§39.36 - §39.49 [Reserved]
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§39.50 Amount of grant.

(a) The amount of an Establishment, Expansion, and Improvement Project grant awarded
under this subpart may not exceed 100 percent of the total cost of the project, but may be less
than the total cost of the project.

(b) The total cost of a project under this subpart may include:

(1) Administration and design costs, e.g., architectural and engineering fees,
inspection fees, and printing and advertising costs.

(2) The cost of cemetery features, e.g., entry features, flag plaza and assembly

areas, columbaria, preplaced liners or crypts, irrigation systems, committal-service shelters, and
administration/maintenance buildings.

(3) In the case of an establishment grant, the cost of equipment necessary for the
operation of the State or Tribal veterans cemetery. This may include the cost of non-fixed
equipment such as grounds maintenance equipment, burial equipment, and office equipment.

(4) In the case of an improvement or expansion grant, the cost of equipment
necessary for operation of the State or Tribal veterans cemetery, but only if such equipment:

(1) Was included in the construction contract;

(i1) Was installed during construction; and

(i11) Is permanently affixed to a building or connected to the heating,
ventilating, air conditioning, or other service distributed through a building via ducts, pipes,
wires, or other connecting device, such as kitchen and intercommunication equipment, built-in
cabinets, and equipment lifts.

(5) A contingency allowance not to exceed five percent of the total cost of a
project that involves new construction or eight percent of the total cost of an improvement
project that does not involve new construction.

(c) The total cost of a project under this subpart may not include the cost of:
(1) Land acquisition;
(2) Building space that exceeds the space guidelines specified in this part;

(3) Improvements not on cemetery land, such as access roads or utilities;

(4) Maintenance or repair work;
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(5) Office supplies or consumable goods (such as fuel and fertilizer) that are
routinely used in a cemetery; or

(6) Fully enclosed, climate-controlled, committal-service facilities, freestanding
chapels, or chapels that are part of an administrative building or
information center.

(d) VA shall certify approved applications to the Secretary of the Treasury in the amount
of the grant, and shall designate the appropriation from which it shall be paid. Funds paid for the
establishment, expansion, or improvement of a veterans cemetery must be used solely for
carrying out approved projects. (Authority: 38 U.S.C. 501, 2408)

[75 FR 34010, June 16, 2010, as amended at 77 FR 4476, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).
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§39.51 Payment of grant award.

The amount of an Establishment, Expansion, and Improvement Project grant award will
be paid to the State or Tribal Organization or, if designated by the State or Tribal Organization
representative, the State or Tribal veterans cemetery for which such project is being carried out,
or to any other State or Tribal Organization agency or instrumentality. Such amount shall be paid
by way of reimbursement and in installments that are consistent with the progress of the project,
as the Director of the Veterans Cemetery Grants Service may determine and certify for payment
to the appropriate Federal institution. Funds paid under this section for an approved
Establishment, Expansion, and Improvement Project shall be used solely for carrying out such
project as approved. As a condition for the final payment, the representative of the State or Tribal
Organization must submit to VA the following:

(a) Standard Form 271 (Outlay Report and Request for Reimbursement for Construction
Programs);

(b) A request in writing for the final architectural/engineering inspection, including the
name and telephone number of the local point of contact for the project;

(c) The written statement, “It is hereby agreed that the monetary commitment of the
Federal government will have been met and the project will be considered terminated upon
payment of this voucher.”; and

(d) Evidence that the State or Tribal Organization has met its responsibility for an audit
under the Single Audit Act of 1984 (31 U.S.C. 7501et seq.) and § 39.122, if applicable.

(The Office of Management and Budget has approved the information collection
requirements in this section under control number 0348-0002).

[75 FR 34011, June 16, 2010, as amended at 77 FR 4476, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).
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Standards and Requirements

§39.60 General requirements for site selection and construction of veterans cemeteries.

(a) The various codes, requirements, and recommendations of State or Tribal Organization
and local authorities or technical and professional organizations, to the extent and manner in
which those codes, requirements, and recommendations are referenced in this subpart, are
applicable to grants involving construction of veterans cemeteries. Additional information
concerning these codes, requirements, and recommendations may be obtained from VA, National
Cemetery Administration, 810 Vermont Avenue NW., Washington, DC 20420.

[75 FR 34011, June 16, 2010, as amended at 77 FR 4476, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).
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§39.61 Site planning standards.
(a) Site selection.

(1) Location. The land should be located as close as possible to the densest
veteran population in the area under consideration.

(2) Size. Sufficient acreage shall be available to provide gravesites for estimated
needs for at least 20 years. More acreage should be provided where feasible. Acreage could vary
depending on the State veteran population and national cemetery availability.

(3) Accessibility. The site should be readily accessible by highway. Offsite
improvements shall not be funded by the grant.

(4) Topography. The land should range from comparatively level to rolling and
moderately hilly terrain. Natural rugged contours are suitable only if development and
maintenance costs would not be excessive and burial areas would be accessible to elderly or
infirm visitors. The land shall not be subject to flooding.

(5) Water table. The water table should be lower than the maximum proposed
depth of burial.

(6) Soil requirements. The soil should be free from rock, muck, unstable
composition, and other materials that would hamper the economical excavation of graves by
normal methods. In general, the soil should meet the standards of good agricultural land that is
capable of supporting turf and trees, with normal care and without the addition of topsoil.

(7) Utilities. Electricity and gas, if required, should be available. Offsite
improvements shall not be funded by the grant.

(8) Water supply. An adequate supply of water should be available. Offsite
improvements shall not be funded by the grant.

(9) Sewerage. An approved means to dispose of storm flow and sewage from the
facility should be available. Offsite improvements shall not be funded by the grant.

(b) Site development requirements.

(1) General. The development plan shall provide for adequate hard-surfaced
roads, walks, parking areas, public rest rooms, a flag circle, and a main gate.

(2) Parking. All parking facilities shall include provisions to accommodate the
physically handicapped. A minimum of one space shall be set aside and identified with signage
in each parking area with additional spaces provided in the ratio of 1 handicapped space to every
20 regular spaces. Handicapped spaces shall not be placed between two conventional diagonal or
head-on parking spaces. Each of the handicapped parking spaces shall not be less than 9 feet
wide; in addition, a clear space 4 feet wide shall be provided between the adjacent conventional
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parking spaces and also on the outside of the end spaces. Parking shall not be provided for large
numbers of people attending ceremonial events such as Memorial Day services.

(3) Roads. Roads should generally follow the topography of the cemetery and
allow pedestrian access to burial sections on both sides. Roads should generally not be used as
“boundaries” outlining burial sections. Extensive bridging should be avoided. Grant program
funding may not be used to build access roads on property that is not part of the cemetery. Road
widths shall be compatible with proposed traffic flows and volumes. Primary roads shall be
generally 24 feet wide.

(4) Pavement design. The pavement section of all roads, service areas, and
parking areas shall be designed for the maximum anticipated traffic loads and existing soil
conditions and in accordance with local and State design criteria.

(5) Curbs. Bituminous roads may be provided with integral curbs and gutters
constructed of portland cement concrete. Freestanding curbs may be substituted when the
advantage of using them is clearly indicated. All curbs shall have a “roll-type” cross section for
vehicle and equipment access to lawn areas except as may be necessary for traffic control. The
radii of curbs at road intersections shall not be less than 20 feet-O inches. Curb ramps shall be
provided to accommodate the physically handicapped and maintenance equipment. Curb ramps
shall be provided at all intersections of roads and walks. The curb ramps shall not be less than 4
feet wide; they shall not have a slope greater than 8 percent, and preferably not greater than 5
percent. The vertical angle between the surface of a curb ramp and the surface of a road or gutter
shall not be less than 176 degrees; the transition between the two surfaces shall be smooth. Curb
ramps shall have nonskid surfaces.

(6) Walks. Walks shall be designed with consideration for the physically
handicapped and elderly. Walks and ramps designed on an incline shall have periodic level
platforms. All walks, ramps and platforms shall have nonskid surfaces. Any walk shall be
ramped if the slope exceeds 3 percent. Walks that have gradients from 2 to 3 percent shall be
provided with level platforms at 200-foot intervals and at intersections with other walks. Ramps
shall not have a slope greater than 8 percent, and preferably not greater than 5 percent. The ramps
shall have handrails on both sides unless other protective devices are provided; every handrail
shall have clearance of not less than 1-1/2 inches between the back of the handrail and the wall or
any other vertical surface behind it. Ramps shall not be less than 4 feet wide between curbs;
curbs shall be provided on both sides. The curbs shall not be less than 4 inches high and 4 inches
wide. A level platform in a ramp shall not be less than the full width of the ramp and not less
than 5 feet long. Entrance platforms and ramps shall be provided with protective weather barriers
to shield them against hazardous conditions resulting from inclement weather.

(7) Steps. Exterior steps may be included in the site development as long as
provisions are made for use by physically handicapped persons.

(8) Grading. Minimum lawn slopes shall be 2 percent; critical spot grade

elevations shall be shown on the contract drawings. Insofar as practicable, lawn areas shall be
designed without steep slopes.
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(9) Landscaping. The landscaping plan should provide for a park-like setting of
harmonious open spaces balanced with groves of indigenous and cultivated deciduous and
evergreen trees. Shrubbery should be kept to a minimum. Steep slopes that are unsuitable for
interment areas should be kept in their natural state.

(10) Surface drainage. Surface grades shall be determined in coordination with
the architectural, structural, and mechanical design of buildings and facilities so as to provide
proper surface drainage.

(11) Burial areas. A site plan of the cemetery shall include a burial layout. If
appropriate, the burial layout should reflect the phases of development in the various sections.
The first phase of construction should contain sufficient burial sites to meet the foreseeable
demand for at least 10 years. All applicable dimensions of roadways, fences, utilities, or other
structures shall be indicated on the layout.

(12) Gravesites. Gravesites shall be laid out in uniform pattern. There shall be a
minimum of 10 feet from the edge of roads and drives and a minimum of 20 feet from the
boundaries or fence lines. Maximum distance from the edge of a permanent road to any gravesite
shall not be over 275 feet. Temporary roads may be provided to serve areas in phase
developments.

(13) Monumentation. Each grave shall be marked with an appropriate marker, and
each cemetery shall maintain a register of burials setting forth the name of each person buried
and the designation of the grave in which he/she is buried. Permanent gravesite control markers
shall be installed based on a grid system throughout the burial area unless otherwise specified.
This will facilitate the gravesite layout, placement of utility lines, and alignment of headstones.

(14) Entrance. The entrance should be an architectural or landscape feature that
creates a sense of arrival.

(15) Memorial walkway. Each cemetery should have an area for the display of
memorials donated by veterans groups and others. Such areas may take the form of a path or
walkway and should provide a contemplative setting for visitors.

(16) Donation items. Family members and others often wish to donate items such
as benches and trees. Acceptable items of donation should be specified in the cemetery plan. The
plan should also designate appropriate locations for such items.

(17) Flag/assembly area. There shall be one primary flagpole for the United
States flag. This flag shall be lighted. A turf assembly area should be developed for major
gatherings such as Memorial Day. The assembly area may be focused on the flag. The area may
also incorporate an architectural or a landscape feature that functions as a platform or backdrop
for speakers.

(18) Site furnishings. Site furnishings include signage, trash receptacles, benches,
and flower containers. These items should be coordinated and complement each other, the
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architectural design, and the cemetery as a whole. They should be simple, durable, standardized,
and properly scaled.

(19) Carillons. The cemetery development plan should include a location for a

carillon tower. Carillons are normally donated. They are not provided for in the grant.
(Authority: 38 U.S.C. 501, 2408)
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§39.62 Space criteria for support facilities.

These criteria are based on a projected average burial rate of one to six per day, staffing
by position, and a defined complement of maintenance and service equipment. For cemeteries
with less than one or more than six burials per day, support facilities are considered on an
individual basis in accordance with §39.60(d). In converting Net Square Feet (NSF) to Gross
Square Feet (GSF), a conversion factor of 1.5 is the maximum allowed. The applicant shall, in
support of the design, include the following as an attachment to the application: A list of all
grounds maintenance supplies and equipment and the number of Full Time Employees (FTE) by
job assignment for the next 10 years.

(a) Administrative building. The administrative building should be approximately 1,600
NSF in total, providing space, as needed, for the following:

(1) Cemetery director’s office;

(2) Other offices (as needed);

(3) Administrative staff (lobby/office area);

(4) Operations (file/office/equipment/work area);
(5) Family/conference room;

(6) Military honors team;

(7) Refreshment unit;

(8) Housekeeping aide’s closet; and

(9) Restroom facilities.

(b) Maintenance/service building. The maintenance/service building may be combined
with the administrative building. The maintenance/service building should be approximately
2,200 NSF in total, providing heated and air conditioned space, as needed, for the following:

(1) Foreman’s office;

(2) Lunch room;

(3) Kitchen unit;

(4) Toilet and locker room facilities;

(5) Housekeeping aide’s closet; and

(6) Vehicle and equipment maintenance and storage.

(c) Vehicle and equipment storage. Approximately 275 NSF/Bay as needed. Not all types
of vehicles and equipment require storage in heated space. Based on climatic conditions, it may
be justified to rely completely on open structures rather than heated structures to protect the
following types of vehicles and equipment: Dump trucks, pickup trucks, cemetery automobiles,
gang and circular mowers.

(d) Interment/committal service shelter. One permanent shelter is authorized for every
five interments per day. The shelter may include a covered area to provide seating for
approximately 20 people and an uncovered paved area to provide space for approximately 50
additional people. The shelter may also include a small, enclosed equipment/storage area.
Provisions must be made for the playing of Taps by recorded means.
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(e) Public Information Center. One permanent Public Information Center is authorized
per facility. A Public Information Center is used to orient visitors and funeral corteges. It should
include the gravesite locator. The public restrooms may also be combined with this structure.
Space determinations for separate structures for public restrooms shall be considered on an
individual basis. The Public Information Center, including public restrooms, may be combined
with the administrative building.

(f) Other interment structures. Space determinations for other support facilities such as

columbaria, preplaced graveliners (or crypts), garden niches, etc., will be considered on an
individual basis in accordance with §39.60(d). (Authority: 38 U.S.C. 501, 2408)
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§39.63 Architectural design standards.

The publications listed in this section are incorporated by reference. The Director of the
Federal Register approves this incorporation by reference in accordance with 5 U.S.C. 522(a) and
1 CFR part 51. Copies of these publications may be inspected at the office of the Veterans
Cemetery Grants Service, National Cemetery Administration, Department of Veterans Affairs,
810 Vermont Avenue NW., Washington, DC 20420 or at the National Archives and Records
Administration (NARA). For information on the availability of this material at NARA, call (202)
741-6030 or go to

http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html.

Copies of the 2003 edition of the National Fire Protection Association Life Safety Code
and Errata (NFPA 101), the 2003 edition of the NFPA 5000, Building Construction and Safety
Code, and the 2002 edition of the National Electrical Code, NFPA 70, may be obtained from the
National Fire Protection Association, Inc. (NFPA), 1 Batterymarch Park, P.O. Box 9101, Quincy,
MA 02269-9101, (800) 844-6058 (toll free). Copies of the 2003 edition of the Uniform
Mechanical Code and the 2003 edition of the Uniform Plumbing Code may be obtained from the
International Association of Plumbing and Mechanical Officials, 5001 E. Philadelphia Street,
Ontario, CA 91761-2816. (909) 472-4100 (this is not a toll-free number). The 2002 and 2003
NFPA and IAPMO code publications can be inspected at VA by calling (202) 461-4902 for an
appointment.

(a) Architectural and structural requirements.

(1) Life Safety Code. Standards must be in accordance with the 2003 edition of the
National Fire Protection Association Life Safety Code, NFPA 101. Fire safety construction
features not included in NFPA 101 shall be designed in accordance with the requirements of the
2003 edition of the NFPA 5000, Building Construction and Safety Code. Where the adopted
codes state conflicting requirements, the NFPA National Fire Codes shall govern.

(2) State and local codes. In addition to compliance with the standards set forth in
this section, all applicable local and State building codes and regulations must be observed. In
areas not subject to local or State building codes, the recommendations contained in the 2003
edition of the NFPA 5000, Building Construction and Safety Code, shall apply.

(3) Occupational safety and health standards. Applicable standards contained in
the Occupational Safety and Health Act of 1970 (29 U.S.C. 651, et seq.) must be observed.

(b) Mechanical requirements. The heating system, boilers, steam system, ventilation
system, and air-conditioning system shall be furnished and installed to meet all requirements of
the local and State codes and regulations. Where no local or State codes are in force, the 2003
edition of the Uniform Mechanical Code shall apply.

(¢) Plumbing requirements. Plumbing systems shall comply with all applicable local and
State codes, the requirements of the State Department of Health, and the minimum general
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standards as set forth in this part. Where no local or State codes are in force, the 2003 edition of
the Uniform Plumbing Code shall apply.

(d) Electrical requirements. The installation of electrical work and equipment shall
comply with all local and State codes and laws applicable to electrical installations and the
minimum general standards set forth in the NFPA 70, National Electrical Code, 2002 edition.
The regulations of the local utility company shall govern service connections. Aluminum bus
ways shall not be used as a conducting medium in the electrical distribution system. (Authority:
38 U.S.C. 501, 2408)

[75 FR 34013, June 16, 2010, as amended at 77 FR 4476, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).
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Subpart C—Operation and Maintenance Projects

Grant Requirements and Procedures

§39.80 General requirements for a grant.

(a) For a State or Tribal Organization to obtain a grant for the operation or maintenance
of a State or Tribal veterans cemetery:

(1) Its preapplication for the grant must be approved by VA under §39.81(e);

(2) Its project must be ranked sufficiently high within Priority Group 4 as defined
in §39.3 for the applicable fiscal year so that funds are available for the project, and a grant for
the project must not result in payment of more than the $5 million total amount permissible for
all Operation and Maintenance Projects in any fiscal year;

(3) Its plans and specifications for the project must be approved by VA under
§39.82;

(4) The State or Tribal Organization must meet the application requirements in §
39.84; and

(5) Other requirements specified in §§39.6, 39.10, and 39.83 must be satisfied.

(b) VA may approve under §39.85 any Operation and Maintenance Project grant
application up to the amount of the grant requested once the requirements under paragraph (a) of
this section have been satisfied, provided that sufficient funds are available and that total amount
of grants awarded during any fiscal year for Operation and Maintenance Projects does not exceed
$5 million. In determining whether sufficient funds are available, VA shall consider the project’s
ranking in Priority Group 4; the total amount of funds available for cemetery grant awards in
Priority Group 4 during the applicable fiscal year; and the prospects of higher ranking projects
being ready for the award of a grant before the end of the applicable fiscal year. (Authority: 38
U.S.C. 501, 2408)

[75 FR 34013, June 16, 2010, as amended at 77 FR 4477, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).
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§39.81 Preapplication requirements.

(a) A State or Tribal Organization seeking a grant for the operation or maintenance of a
State or Tribal veterans cemetery must submit a preapplication to the Director, Veterans
Cemetery Grants Service, through http://www.cem.va.gov/cem/scg_grants.asp.

(b) No detailed drawings, plans, or specifications are required with the preapplication. As
a part of the preapplication, the State or Tribal Organization must submit each of the following:

(1) Standard Form 424 (Application for Federal Assistance) and Standard Form
424C (Budget Information) signed by the authorized representative of the State or Tribal
Organization. These forms document the amount of the grant requested, which may not exceed
100 percent of the estimated cost of the project to be funded with the grant.

(2) VA Form 40-0895-2 (Certification of Compliance with Provisions of the
Davis-Bacon Act) to certify that the State or Tribal Organization has obtained the latest
prevailing wage rates for Federally funded projects. Any construction project fully or partially
funded with Federal dollars must comply with those rates for specific work by trade employees
(e.g., electricians, carpenters).

(3) VA Form 40-0895-6 (Certification of State or Tribal Government Matching
Architectural and Engineering Funds to Qualify for Group 1 on the Priority List) to provide
documentation that the State or Tribal Organization has legal authority to support the project and
the resources necessary to initially fund the architectural and engineering portion of the project
development. Once the grant is awarded, VA will reimburse the applicant for all allowable
architectural and engineering costs.

(4) VA Form 40-0895-7 (Certification Regarding Debarment, Suspension, and
Other Responsibility Matters-Primary Covered Transactions (State or Tribal Government)) to
ensure that the applicant has not been debarred or suspended, and is eligible to participate in the
VA grant process and receive Federal funds.

(5) VA Form 40-0895-8 (Certification Regarding Drug-Free Workplace
Requirements for Grantees Other Than Individuals) to ensure that the applicant complies with the
Drug-Free Workplace Act of 1988 at the location where the construction will occur.

(6) VA Form 40-0895-9 (Certification Regarding Lobbying) to ensure that the
applicant complies with Public Law 101-121 regarding the prohibition against any payments to
anyone that influences or attempts to influence an officer or Member of Congress in connection
with the award of a grant.

(7) VA Form 40-0895-10 (Certification of Compliance with Federal

Requirements-State or Tribal Government Construction Grant) to ensure that the applicant
complies with all requirements of Part 39.
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(8) VA Form 40-0895-15 (Certification of Cemetery Maintained in Accordance
with National Cemetery Administration Standards) to ensure that any cemetery operated or
maintained through a grant will be operated and maintained in accordance with VA’s national
shrine standards of appearance.

(9) A gravesite assessment survey documenting the State or Tribal cemetery's
performance related to the standards outlined in paragraph (b)(10) of this section for the year in
which the preapplication is submitted.

(10) A program narrative describing how the project will assist the State or Tribal
Organization in meeting VA's national shrine standards with respect to cleanliness, height and
alignment of headstones and markers, leveling of gravesites, or turf conditions. Specifically, the
preapplication should explain the need for the grant, how the work is to be accomplished, and the
expected improvement in the State or Tribal cemetery's performance related to one or more of the
following national shrine standards:

(1) Cleanliness. 90 percent of headstones, markers, and niche covers must
be clean and free of debris and objectionable accumulations.

(i1) Height. 90 percent of headstones and markers must be set and
maintained at the proper height.

(ii1) Alignment. 100 percent of headstones, markers, and niche covers must
be properly installed. Upright headstones in active burial sections must be uniform in height (24-
26 above ground), horizontally and vertically aligned with inscriptions visible, and installed to
ensure a pleasing top line while compensating for ground contours. Flat markers must be uniform
in height (parallel with the ground and no more than 1 above grade) and horizontally and
vertically aligned. Niche covers must be horizontally and vertically aligned. All inscriptions must
be visible.

(iv) Grade. 95 percent of the grade of every gravesite must blend in with
adjacent grade levels.

(v) Turf Conditions. 100 percent of visually prominent areas must have a
well-established, healthy stand of turf that is generally weed free; 95 percent of visually
prominent areas with established turf must be generally free of bare areas.

(11) A description of the geographic location of the existing State or Tribal
veteran cemetery and any other supporting documentation, as requested by the VCGS Director.

(12) A description of the project including the number and types of headstones
and markers that need to be cleaned and aligned, a description of the gravesites that need to be
leveled, and a description of the turf conditions that need to be improved to meet VA’s national
shrine standards.

(c) In addition, the State or Tribal Organization must submit written assurance of each of
the following conditions:
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(1) Any cemetery in receipt of a grant under this subpart will be used exclusively
for the interment or memorialization of eligible persons, as set forth in § 39.10(a), whose
interment or memorialization is not contrary to the conditions of the grant (see § 39.10(b) and 38
U.S.C. 2408(d) and 2411).

(2) Title to the site is or will be vested solely in the State or held in trust for the
Tribal Organization on trust land.

(3) The State or Tribal Organization possesses legal authority to apply for the
grant.

Note to paragraph (c)(3): In any case where a Tribal Organization is applying for a grant for a
cemetery on land held in trust for more than one Indian Tribe, written assurance that the Tribal
Organization possesses legal authority to apply for the grant includes certification that the Tribal
Organization has obtained the approval of each such Indian Tribe.

(4) The State or Tribal Organization will obtain approval by VA of the final
specifications before the project is advertised or placed on the market for bidding; the project will
achieve VA's national shrine standards with respect to cleanliness, height and alignment of
headstones and markers, leveling of gravesites, or turf conditions in accordance with the
application and approved plans and specifications; the State or Tribal Organization will submit to
the Director of the Veterans Cemetery Grants Service, for prior approval, changes that alter any
cost of the project; and the State or Tribal Organization will not enter into a contract for the
project or undertake other activities until all the requirements of the grant program have been
met.

(d) Depending on the scope of the project, the VCGS will work with the State or Tribal
Organization to determine which, if any, of the following are required:

(1) Compliance with section 106 of the National Historic Preservation Act of
1966, as amended (16 U.S.C. 470), Executive Order 11593 (identification and protection of
historic properties), and the Archaeological and Historic Preservation Act of 1974 (16 U.S.C.
469a-1, et seq.).

(2) Compliance with the Federal requirements in 2 CFR parts 180 and 801 and 38
CFR part 43 and submission of Standard Form 424D (Assurances—Construction Programs).

(3) A site Environmental Assessment to determine whether an Environmental

Impact Statement will be necessary as a result of the work to be performed on the headstones and
markers, gravesites, or turf conditions.
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(e) Upon receipt of a complete preapplication for a grant, including all necessary
assurances and all required supporting documentation, VA will determine whether the
preapplication conforms to all requirements listed in paragraphs (a) through (d) of this section,
including whether it contains sufficient information necessary to establish the project's priority.
VA will notify the State or Tribal Organization of any nonconformity. If the preapplication does
conform, VA shall notify the State or Tribal Organization that the preapplication has been found
to meet the preapplication requirements, and the proposed project will be included in the next
scheduled ranking of projects, as indicated in § 39.3(d).

(Authority: 25 U.S.C. 450b(1); 38 U.S.C. 501, 2408, 2411)

(The Office of Management and Budget has approved the information collection
requirements in this section under control numbers 4040-0004, 4040-0008, 4040-0009, and
2900-0559).

[75 FR 34014, June 16, 2010, as amended at 77 FR 4477, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).
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§39.82 Plan preparation.

(a) The State or Tribal Organization must successfully complete its plan preparation
under this section before submitting a grant application for an Operation and Maintenance
Project. The State or Tribal Organization may be required to undertake some or all of the
following requirements of this section. After submitting all necessary plans and specifications to
the VCGS and obtaining approval for the State or Tribal Organization to solicit for the Operation
and Maintenance Project contract bids, the State or Tribal Organization shall:

(1) Obtain bids and determine the successful bidder;

(2) Establish procedures for determining that costs are reasonable and necessary
and can be allocated in accordance with the provisions of OMB Circular No. A-87 and submit
documentation of such determinations to VA; and

(3) Comply with the uniform requirements for grants-in-aid to State, Tribal and
local governments prescribed by OMB Circular No. A-102, Revised.

(b) Depending on the scope of the project, the VCGS will work with the State or Tribal
Organization to determine which of the following will be required prior to submission of an
application. As determined by VA, these may include:

(1) A boundary and site survey comprising a survey and legal description of the
existing State or Tribal cemetery site;

(2) Project drawings indicating the cemetery section(s) to be impacted by the
Operation and Maintenance Project, gravesite section layout with permanent section monument
markers and lettering system, and the total number of gravesites to be impacted;

(3) Project specifications (to be used for bid purposes), which shall include the
invitation for bid, cover or title sheet, index, general requirements, form of bid bond, form of
agreement, performance and payment bond forms, and detailed descriptions of materials and
workmanship for the work to be performed to meet VA’s national shrine standards;

(4) A detailed estimate of the total cost of the work to be performed under the
contract; or

(5) A site Environmental Assessment meeting the provisions of §39.34(b) to
determine if an Environmental Impact Statement is necessary for compliance with section
102(2)(C) of the National Environmental Policy Act of 1969, as amended (42 U.S.C. 4332), as a
result of the work to be performed on the headstones and markers, gravesites, or turf conditions.
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(c) If VA determines that the project's plans and specifications comply with the terms and
conditions prescribed by VA, VA will send the State or Tribal Organization a written letter of
approval indicating that the project's plans and specifications comply with the terms and
conditions as prescribed by VA. This does not constitute approval of the contract documents. It is
the responsibility of the State or Tribal Organization to ascertain that all State and Federal
requirements have been met and that the drawings and specifications are acceptable for bid
purposes.

(Authority: 38 U.S.C. 501, 2408)

(The Office of Management and Budget has approved the information collection
requirement in this section under control number 2900-0559).

[75 FR 34015, June 16, 2010, as amended at 77 FR 4477, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).
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§39.83 Conferences.

(a) Planning conference. The VCGS may require planning conferences for Operation and
Maintenance Projects, primarily to ensure that the State or Tribal Organization becomes oriented
to VA's national shrine standards, procedures, requirements, and any technical comments
pertaining to the project. These conferences will normally occur over the telephone.

(b) Additional conferences. At any time, VA may recommend an additional telephone
conference to provide an opportunity for the State or Tribal Organization to discuss with VA

officials the requirements for an Operation and Maintenance Project grant. (Authority: 38 U.S.C.
501, 2408)

[75 FR 34015, June 16, 2010, as amended at 77 FR 4478, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).
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§39.84 Application requirements.

For an Operation and Maintenance Project to be considered for grant funding under this
subpart, the State or Tribal Organization must submit an application (as opposed to a
preapplication) consisting of the following:

(a) Standard Form 424 (Application for Federal Assistance) with the box labeled
“application” marked;

(b) Standard Form 424C (Budget Information), which documents the amount of funds
requested based on the construction costs as estimated by the successful construction bid;

(c) A copy of itemized bid tabulations; and

(d) Standard Form 424D (Assurances—Construction Program).

(e) VA Form 40-0895-11 (Memorandum of Agreement for a Grant to Construct or
Modify a State or Tribal Government Veterans Cemetery) to identify the parties (VA and
applicant), identify the scope of the project, and indicate how the grant award funds will be paid
to the applicant.

(f) VA Form 40-0895-12 (Certification Regarding Debarment, Suspension, Ineligibility
and Voluntary Exclusion-Lower Tier Covered Transactions (Contractor)) to ensure that the

contractor has not been debarred or suspended, and is eligible to participate in the VA grant
process and receive Federal funds. (Authority: 38 U.S.C. 501, 2408)

(The Office of Management and Budget has approved the information collection
requirements in this section under control numbers 4040-0002, 4040-0008, 4040-0009, and
2900-0559).

[75 FR 34015, June 16, 2010, as amended at 77 FR 4478, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).
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§39.85 Final review and approval of application.

Following VA approval of bid tabulations and cost estimates, the complete Operation and
Maintenance Project grant application will be reviewed for approval in accordance with the
requirements of §39.80. If the application is approved, the grant will be awarded by a
Memorandum of Agreement of Federal grant funds. (Authority: 38 U.S.C. 501, 2408)

(No. 94 7/5/10)



39.86-1 $39.86 - §39.99 [Reserved] 39.99-1

§39.86 - $§39.99 [Reserved]

(No. 104 3/5/12)



39.100-1 §39.100—Amount of grant 39.100-1

Award of Grant
§39.100 Amount of grant.
(a) The amount of an Operation and Maintenance Project grant awarded under this
subpart may not exceed 100 percent of the total cost of the project, but may be less than total cost

of the project.

(b) The total cost of a project under this subpart may include any or all of the following
costs:

(1) Administration and design costs, e.g., architectural and engineering fees,
inspection fees, and printing and advertising costs.

(2) Construction costs.

(3) The cost of VA-approved equipment that is necessary for the completion of
the project.

(c) The total cost of a project under this subpart may not include the cost of any of the
following:

(1) Land acquisition;
(2) Buildings of any type;
(3) Improvements not on cemetery land, such as access roads or utilities;

(4) Office supplies or consumable goods (such as fuel and fertilizer) that are
routinely used in a cemetery; or

(5) Project contingency costs.
(d) VA shall certify approved applications to the Secretary of the Treasury in the amount
of the grant, and shall designate the appropriation from which it shall be paid. Funds paid for the

operation and maintenance of a veterans cemetery must be used solely for carrying out approved
projects. (Authority: 38 U.S.C. 501, 2408)
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§39.101 Payment of grant award.

The amount of an Operation and Maintenance Project grant award will be paid to the
State or Tribal Organization or, if designated by the State or Tribal Organization representative,
the State or Tribal veterans cemetery for which such project is being carried out, or to any other
State or Tribal Organization agency or instrumentality. Such amount shall be paid by way of
reimbursement and in installments that are consistent with the progress of the project, as the
Director of the Veterans Cemetery Grants Service may determine and certify for payment to the
appropriate Federal institution. Funds paid under this section for an approved Operation and
Maintenance Project shall be used solely for carrying out such project as approved. As a
condition for the final payment, the State or Tribal representative must submit to VA each of the
following:

(a) Standard Form 271 (Outlay Report and Request for Reimbursement for Construction
Programs);

(b) A report on the project accomplishments in accordance with §39.120 and a request in
writing for the final architectural/engineering inspection, including the name and telephone
number of the local point of contact for the project;

(c) The written statement, “It is hereby agreed that the monetary commitment of the

Federal government will have been met and the project will be considered terminated upon
payment of this voucher.”; and

(d) Evidence that the State or Tribal Organization has met its responsibility for an audit
under the Single Audit Act of 1984 (31 U.S.C. 7501et seq.) and § 39.122. (Authority: 38 U.S.C.
501, 2408)

(The Office of Management and Budget has approved the information collection
requirements in this section under control number 0348-0002).

[75 FR 34016, June 16, 2010, as amended at 77 FR 4478, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).
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Subpart D—Grant Recipient Responsibilities, Inspections, and
Reports Following Project Completion

§39.120 Documentation of grant accomplishments.

Within 60 days of completion of an Operation and Maintenance Project, the State or Tribal
Organization must submit to VCGS a written report regarding the work performed to meet VA's
national shrine standards. This report must be based on the original justification for the grant as
noted in § 39.81(b)(10) and must include statistical data and detailed pictures of the work
accomplished. (Authority: 38 U.S.C. 501, 2408)

[75 FR 34016, June 16, 2010, as amended at 77 FR 4478, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).
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§39.121 State or Tribal Organization responsibilities following project completion.

(a) A State or Tribal Organization that has received an Establishment, Expansion, and
Improvement Project grant or an Operation and Maintenance Project grant shall monitor use of
the cemetery by various subgroups and minority groups, including women veterans. If VA
determines that under-utilization by any of these groups exists, the State or Tribal Organization
shall establish a program to inform members of these groups about benefits available to them. If
a significant number or portion of the population eligible to be served or likely to be directly
affected by the grant program needs benefits information in a language other than English, the
State or Tribal Organization shall make such information available in the necessary language.

(b) A State or Tribal veterans cemetery that has received an Establishment, Expansion, and
Improvement Project grant or an Operation and Maintenance Project grant shall be operated and
maintained as follows:

(1) Buildings, grounds, roads, walks, and other structures shall be kept in
reasonable repair to prevent undue deterioration and hazards to users.

(2) The cemetery shall be kept open for public use at reasonable hours based on
the time of the year.

(c) VA, in coordination with the State or Tribal Organization, shall inspect the project for
compliance with the standards set forth in subpart B of this part for Establishment, Expansion,
and Improvement Projects and with the standards set forth in subpart C of this part for Operation
and Maintenance Projects at the project's completion and at least once in every 3-year period
following completion of the project throughout the period the facility is operated as a State or
Tribal veterans cemetery. The State or Tribal Organization shall forward to the Director,
Veterans Cemetery Grants Service, a copy of the inspection report, giving the date and location
the inspection was made and citing any deficiencies and corrective action to be taken or
proposed.

(d) Failure of a State or Tribal Organization to comply with any of paragraphs (a) through
(c) of this section shall be considered cause for VA to suspend any payments due the State or

Tribal Organization on any project until the compliance failure is corrected. (Authority: 38
U.S.C. 501, 2408; and E.O. 13166, 65 FR 50121)

[75 FR 34016, June 16, 2010, as amended at 77 FR 4478, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).
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§39.122 Inspections, audits, and reports.

(a) A State or Tribal Organization will allow VA inspectors and auditors to conduct
inspections as necessary to ensure compliance with the provisions of this part. The State or Tribal
Organization will provide to VA evidence that it has met its responsibility under the Single Audit
Act of 1984 (see Part 41 of this chapter).

(b) A State or Tribal Organization will make an annual report on VA Form 40-0241 (State
Cemetery Data) signed by the authorized representative of the State or Tribal Organization.
These forms document current burial activity at the cemetery, use of gravesites, remaining
gravesites, and additional operational information intended to answer questions about the status
of the grant program.

(c) A State or Tribal Organization will complete and submit to VA a VA Form 40-0895-13
(Certification Regarding Documents and Information Required for Stateor Tribal Government
Cemetery Construction Grants-Post Grant Requirements) to ensure that the grantee is aware of
and complies with all grant responsibilities and to properly and timely close out the grant.
(Authority: 38 U.S.C. 501, 2408)

(The Office of Management and Budget has approved the information collection
requirements in this section under control number 2900-0559)

[75 FR 34016, June 16, 2010, as amended at 77 FR 4478, Jan. 30, 2012]

Supplement Highlights Reference: 104(1).

End of Part 39
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