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GENERAL INSTRUCTIONS

Custom Federal Regulations Service ™

Supplemental Materials for Book A
Code of Federal Regulations
Title 38, Parts 0, 1, 2, 12, 14-16, 18-20, 25-26, 38-45, 48-49, 74-75

General

Veterans Benefits Administration
Supplement No. 122
5 June 2016

Covering the period of Federal Register issues
through June 1, 2016

When Book A was originally prepared, it was current through final regulations
published in the Federal Register of 21 April 1992. These supplemental materials are designed to
keep your regulations up to date. You should file the attached pages immediately, and record the

fact that you did so on the Supplement Filing Record which begins on page A-8 of Book A,
General.
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To ensure accuracy and timeliness of your materials,
it is important that you follow these simple procedures:

1. Always file your supplemental materials immediately upon receipt.

2. Before filing, always check the Supplement Filing Record (page A-8) to
be sure that all prior supplements have been filed. If you are missing any
supplements, contact the Veterans Benefits Administration at the address
listed on page A-2.

3. After filing, enter the relevant information on the Supplement Filing
Record sheet (page A-8)—the date filed, name/initials of filer, and date
through which the Federal Register is covered.

4. If as a result of a failure to file, or an undelivered supplement, you have
more than one supplement to file at a time, be certain to file them in
chronological order, lower number first.

5. Always retain the filing instructions (simply insert them at the back of
the book) as a backup record of filing and for reference in case of a filing
error.

6. Be certain that you permanently discard any pages indicated for
removal in the filing instructions in order to avoid confusion later.

To execute the filing instructions, simply remove and throw away the
pages listed under Remove These Old Pages, and replace them in each case with the
corresponding pages from this supplement listed under Add These New Pages.
Occasionally new pages will be added without removal of any old material
(reflecting new regulations), and occasionally old pages will be removed without
addition of any new material (reflecting rescinded regulations)—in these cases the
word None will appear in the appropriate column.
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Remove these
old pages

Do not file this supplement until you confirm that
all prior supplements have been filed

14.629-5 to 14.630-1

20.100-1 to 20.101-1

20.204-1 to 20.205-1

20.608-1 to 20.611-1

20.701-1 to 20.717-1

FILING INSTRUCTIONS

Book A, Supplement No. 122

June 5, 2016

Add these
new pages

14.629-5 to 14.630-1
20.100-1 to 20.101-1
20.204-1 to 20.205-1
20.608-1 to 20.611-1

20.701-1 to 20.717-1

Section(s)

Affected

§14.629
§20.100
§20.204
§20.608

§§20.702, 20.704,

20.708, 20.711,
20.714, 20.715,

20.716 & 20.717
20.801-1 to 20.900-3 20.801-1 to 20.900-3 §20.900
20.1001-1 to 20.1003-1 20.1001-1 to 20.1003-1 §20.1001
20.1300-1 to 20.1304-4 20.1300-1 to 20.1304-4 §§20.1301 &

20.1304
20.1404-1 to 20.1405-3 20.1404-1 to 20.1405-3 §§20.1404 &

20.1405

Be sure to complete the
Supplement Filing Record (page A-8)
when you have finished filing this material.
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HIGHLIGHTS

Book A, Supplement No. 122
June 5, 2016

Supplement Highlights references: Where substantive changes are made in the text of
regulations, the paragraphs of Highlights sections are cited at the end of the relevant section of text.
Thus, if you are reading §3.263, you will see a note at the end of that section which reads:
“Supplement Highlights references—6(2).” This means that paragraph 2 of the Highlights section in
Supplement No. 6 contains information about the changes made in §3.263. By keeping and filing the
Highlights sections, you will have a reference source explaining all substantive changes in the text of
the regulations.

Supplement frequency: This Book A (General) was originally supplemented twice a year,
in April and October. Beginning 1 August 1995, supplements will be issued every month during
which a final rule addition or modification is made to the parts of Title 38 covered by this book.
Supplements will be numbered consecutively as issued.

Modifications in this supplement include the following:

1. On 24 May 2016, the VA published a final rule effective that same day, to amend its
regulations on representation of claimants and the Rules of Practice of the Board of Veterans'
Appeals (Board) to update the Board's mailing address and titles of certain individuals and offices
at the Board to whom mail is addressed. These amendments are necessary because of a mailing
address change and to ensure that correct titles of certain individuals and offices at the Board are
reflected in the regulations. Changes:

e In §14.629, revised paragraph (c)(3);

e In §20.100, revised paragraph (c);

e In §20.204, revised paragraph (b)(2);

¢ In §20.608, revised paragraph (b)(2); In §20.1301, revised paragraph (b)(2);

e In §20.702, revised paragraphs (c)(1), In §20.1304, revised paragraph (b)(1);
(€)(2), (d) and (e); e In §20.1404, revised paragraph (c); and

* In§20.704, revised paragraph (d); e In §20.1405, revised paragraph (c)(2).
e In §20.708, revised the second sentence;

In §20.717, revised paragraph (c);
In §20.900, revised paragraph (c)(2);
In §20.1001, revised paragraph (b);

e In §20.711, revised paragraph (c);

e In §20.714, revised paragraph (a)(1);
e In §20.715, revised the fifth sentence;
e In §20.716, revised the fifth sentence;
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14.629-5 §14.629—Requirements for accreditation of service organization 14.629-5
representatives, agents, and attorneys

a veteran’s survivor, a guardian, or a fiduciary appointed to receive VA benefits on an
individual’s behalf); the applicable VA file number; the name of the attorney-at-law; the consent
of the appellant for the use of the services of legal interns, law students, or paralegals and for
such individuals to have access to applicable VA records; and the names of the legal interns, law
students, or paralegals who will be assisting in the case. The signed consent must be submitted to
the agency of original jurisdiction and maintained in the claimant’s file. In the case of appeals
before the Board in Washington, DC, the signed consent must be submitted to: Director, Office
of Management, Planning and Analysis (014), Board of Veterans' Appeals, P.O. Box 27063,
Washington, DC 20038. In the case of hearings before a Member or Members of the Board at
VA field facilities, the consent must be presented to the presiding Member of the hearing.

(4) Unless revoked by the claimant, consent provided under paragraph (c)(2) or
paragraph (c)(3) of this section shall remain effective in the event the claimant’s original attorney
is replaced as attorney of record by another member of the same law firm or an attorney
employed by the same legal services office.

Note to §14.629: A legal intern, law student, paralegal, or veterans service organization
support-staff person, working under the supervision of an individual designated under §14.631(a)
as the claimant’s representative, attorney, or agent, may qualify for read-only access to pertinent
Veterans Benefits Administration automated claims records as described in §§1.600 through
1.603 in part 1 of this chapter.

(The Office of Management and Budget has approved the information collection
requirements in this section under control numbers 2900-0018 and 2900-0605.)

[53 FR 52421, Dec. 28, 1988, as amended at 55 FR 38057, Sept. 17, 1990; 61 FR 7216,
Feb. 27, 1996; 68 FR 8545, Feb. 24, 2003; 71 FR 28586, May 17, 2006; 72 FR 58012, Oct. 12,
2007; 73 FR 29871, May 22, 2008; 81 FR 32649, May 24, 2016]

Supplement Highlights references: 81(1), 83(3), 122(1).

(No. 122 6/5/16)



14.630-1 §14.630—Authorization for a particular claim 14.630-1

§14.630 Authorization for a particular claim.

(a) Any person may be authorized to prepare, present, and prosecute one claim. A power
of attorney executed on VA Form 21-22a, “Appointment of Attorney or Agent as Claimant’s
Representative,” and a statement signed by the person and the claimant that no compensation will
be charged or paid for the services, shall be filed with the agency of original jurisdiction where
the claim is presented. The power of attorney identifies to VA the claimant’s appointment of
representation and authorizes VA’s disclosure of information to the person representing the
claimant.

(b) Representation may be provided by an individual pursuant to this section one time
only. An exception to this limitation may be granted by the General Counsel in unusual
circumstances. Among the factors which may be considered in determining whether an exception
will be granted are:

(1) The number of accredited representatives, agents, and attorneys operating in
the claimant’s geographic region;

(2) Whether the claimant has unsuccessfully sought representation from other
sources;

(3) The nature and status of the claim; and

(4) Whether there exists unique circumstances which would render alternative
representation inadequate.

(c) Persons providing representation under this section must comply with the laws
administered by VA and with the regulations governing practice before VA including the rules of
conduct in §14.632 of this part.

(d) Persons providing representation under this section are subject to suspension and or
exclusion from representation of claimants before VA on the same grounds as apply to
representatives, agents, and attorneys in §14.633 of this part. (Authority: 38 U.S.C. 501(a),
5903)

(e) With respect to the limitation in paragraph (b) of this section, a person who had been
authorized under paragraph (a) of this section to represent a claimant who later dies and is
replaced by a substitute pursuant to 38 CFR 3.1010 for purposes of processing the claim to
completion will be permitted to represent the substitute if the procedures of § 14.631(g) are
followed. (Authority: 38 U.S.C. 501(a), 5S121A, 5903)

[53 FR 52421, Dec. 28, 1988, as amended at 68 FR 8546, Feb. 24, 2003; 73 FR 29872,
May 22, 2008; 79 FR 52983, Sep. 5, 2014]

Supplement Highlights references: 83(3), 111(1)

(No. 111 10/5/14)



20.100-1 §20.100—Name, business hours, and mailing address of the Board 20.100-1

Subpart B — The Board

§20.100 Rule 100. Name, business hours, and mailing address of the Board.
(a) Name. The name of the Board is the Board of Veterans’ Appeals.

(b) Business hours. The Board is open during business hours on all days except Saturday,
Sunday and legal holidays. Business hours are from 8 a.m. to 4:30 p.m.

(c) Mailing Address. Except as otherwise noted in these Rules, appeals-related mail to the
Board must be addressed to: Chairman (01), Board of Veterans' Appeals, P.O. Box 27063,
Washington, DC 20038. Mail to the Board that is not related to an appeal must be addressed to:

Board of Veterans' Appeals, 810 Vermont Avenue NW., Washington, DC 20420. (Authority: 38
U.S.C. 7101(a))

[as amended at 81 FR 32649, May 24, 2016]

Supplement Highlights references: 122(1).

(No. 122 6/5/16)



20.101-1 §20.101—Jurisdiction of the Board 20.101-1

§20.101 Rule 101. Jurisdiction of the Board.

(a) General. All questions of law and fact necessary to a decision by the Secretary of
Veterans Affairs under a law that affects the provision of benefits by the Secretary to veterans or
their dependents or survivors are subject to review on appeal to the Secretary. Decisions in such
appeals are made by the Board of Veterans’ Appeals. In its decisions, the Board is bound by
applicable statutes, the regulations of the Department of Veterans Affairs and precedent opinions
of the General Counsel of the Department of Veterans Affairs. Examples of the issues over
which the Board has jurisdiction include, but are not limited to, the following:

(1) Entitlement to, and benefits resulting from, service-connected disability or
death (38 U.S.C. chapter 11).

(2) Dependency and indemnity compensation for service-connected death,
including benefits in certain cases of inservice or service-connected deaths (38 U.S.C. 1312) and

certification and entitlement to death gratuity (38 U.S.C. 1323).

(3) Benefits for survivors of certain veterans rated totally disabled at time of death
(38 U.S.C. 1318).

(4) Entitlement to nonservice-connected disability pension, service pension and
death pension (38 U.S.C. chapter 15).

(5) All-Volunteer Force Educational Assistance Program (38 U.S.C. chapter 30).

(6) Training and Rehabilitation for Veterans with Service-Connected Disabilities
(38 U.S.C. chapter 31).

(7) Post-Vietnam Era Veterans’ Educational Assistance
(38 U.S.C. chapter 32).

(8) Veterans’ Educational Assistance (38 U.S.C. chapter 34).

(9) Survivors’ and Dependents’ Educational Assistance
(38 U.S.C. chapter 35).

(10) Veterans’ Job Training (Pub. L. 98-77, as amended;
38 CFR 21.4600, et seq.).

(11) Educational Assistance for Members of the Selected Reserve
(10 U.S.C. chapter 106).

(12) Educational Assistance Test Program (10 U.S.C. chapter 107;
38 CFR 21.5701, et seq.).

(13) Educational Assistance Pilot Program (10 U.S.C. chapter 107;
38 CFR 21.5290, et seq.).

(No. 45 10/25/01)



20.204-1 §20.204—Withdrawal of Appeal 20.204-1

§20.204 Rule 204. Withdrawal of Appeal.

(a) When and by whom filed. Only an appellant, or an appellant’s authorized
representative, may withdraw an appeal. An appeal may be withdrawn as to any or all issues
involved in the appeal.

(b) Filing.

(1) Form and content. Except for appeals withdrawn on the record at a hearing,
appeal withdrawals must be in writing. They must include the name of the veteran, the name of
the claimant or appellant if other than the veteran (e.g., a veteran’s survivor, a guardian, or a
fiduciary appointed to receive VA benefits on an individual’s behalf), the applicable Department
of Veterans Affairs file number, and a statement that the appeal is withdrawn. If the appeal
involves multiple issues, the withdrawal must specify that the appeal is withdrawn in its entirety,
or list the issue(s) withdrawn from the appeal.

(2) Where to file. Appeal withdrawals should be filed with the agency of original
jurisdiction until the appellant or representative filing the withdrawal receives notice that the
appeal has been transferred to the Board. Thereafter, file the withdrawal at the following address:
Director, Office of Management, Planning and Analysis (014), Board of Veterans' Appeals, P.O.
Box 27063, Washington, DC 20038.

(3) When effective. Until the appeal is transferred to the Board, an appeal
withdrawal is effective when received by the agency of original jurisdiction. Thereafter, it is not
effective until received by the Board. A withdrawal received by the Board after the Board issues
a final decision under Rule 1100(a) (§20.1100(a) of this part) will not be effective.

(c) Effect of filing. Withdrawal of an appeal will be deemed a withdrawal of the Notice of
Disagreement and, if filed, the Substantive Appeal, as to all issues to which the withdrawal
applies. Withdrawal does not preclude filing a new Notice of Disagreement and, after a
Statement of the Case is issued, a new Substantive Appeal, as to any issue withdrawn, provided

such filings would be timely under these rules if the appeal withdrawn had never been filed.
(Authority: 38 U.S.C. 7105(b) and (d))

[57 FR 4109, Feb. 3, 1992, as amended at 68 FR 13236, Mar. 19, 2003; 81 FR 32649,
May 24, 2016]

Supplement Highlights references: 122(1).

(No. 122 6/5/16)



20.205-1 §20.205-20.299—[Reserved] 20.299-1

§§20.205-20.299 [Reserved]

(Original 4/30/92)



20.608-1 §20.608—Withdrawal of services by a representative 20.608-1

§20.608 Rule 608. Withdrawal of services by a representative.

(a) Withdrawal of services prior to certification of an appeal. A representative may
withdraw services as representative in an appeal at any time prior to certification of the appeal to
the Board of Veterans’ Appeals by the agency of original jurisdiction by complying with the
requirements of §14.631 of this chapter.

(b) Withdrawal of services after certification of an appeal.

(1) Applicability. The restrictions on a representative’s right to withdraw
contained in this paragraph apply only to those cases in which the representative has previously
agreed to act as representative in an appeal. In addition to express agreement, orally or in writing,
such agreement shall be presumed if the representative makes an appearance in the case by acting
on an appellant’s behalf before the Board in any way after the appellant has designated the
representative as such as provided in §§20.602 through 20.605 of this part. The preceding
sentence notwithstanding, an appearance in an appeal solely to notify the Board that a
designation of representation has not been accepted will not be presumed to constitute such
consent.

(2) Procedures. After the agency of original jurisdiction has certified an appeal to
the Board of Veterans’ Appeals, a representative may not withdraw services as representative in
the appeal unless good cause is shown on motion. Good cause for such purposes is the extended
illness or incapacitation of an agent admitted to practice before the Department of Veterans
Affairs, an attorney-at-law, or other individual representative; failure of the appellant to
cooperate with proper preparation and presentation of the appeal; or other factors which make the
continuation of representation impossible, impractical, or unethical. Such motions must be in
writing and must include the name of the veteran, the name of the claimant or appellant if other
than the veteran (e.g., a veteran’s survivor, a guardian, or a fiduciary appointed to receive VA
benefits on an individual’s behalf), the applicable Department of Veterans Affairs file number,
and the reason why withdrawal should be permitted, and a signed statement certifying that a copy
of the motion was sent by first-class mail, postage prepaid, to the appellant, setting forth the
address to which the copy was mailed. Such motions should not contain information which
would violate privileged communications or which would otherwise be unethical to reveal. Such
motions must be filed at the following address: Office of the Principal Deputy Vice Chairman
(01C), Board of Veterans' Appeals, P.O. Box 27063, Washington, DC 20038. The appellant may
file a response to the motion with the Board at the same address not later than 30 days following
receipt of the copy of the motion and must include a signed statement certifying that a copy of the
response was sent by first-class mail, postage prepaid, to the representative, setting forth the
address to which the copy was mailed. (Authority: 38 U.S.C. 5901-5904, 7105(a))

(Approved by the Office of Management and Budget under control number 2900- 0085)

[57 FR 4109, Feb. 3, 1992, as amended at 61 FR 20450, May 7, 1996; 65 FR 1544, Jan.
11, 2000; 69 FR 21069, Apr. 20, 2004; 73 FR 29879, May 22, 2008; 81 FR 32649, May 24,
2016]

Supplement Highlights references: 14(3), 62(4), 83(3), 122(1)

Next Section is §20.611

(No. 122 6/5/16)



20.611-1 §20.611—Continuation of representation following death of a claimant or appellant 20.611-1

§20.611 Rule 611.
[Removed at 63 FR 33580, June 19, 1998]

Supplement Highlights reference: 28(2).

(No. 28 6/25/98)



20.701-1 §20.701—Who may present oral argument 20.701-1

§20.701 Rule 701. Who may present oral argument.
Only the appellant and/or his or her authorized representative may appear and present
argument in support of an appeal. At the request of an appellant, a Veterans Benefits Counselor

of the Department of Veterans Affairs may present the appeal at a hearing before the Board of
Veterans’ Appeals. (Authority: 38 U.S.C. 38 U.S.C. 7102, 7105, 7107)

[57 FR 4109, Feb. 3, 1992, as amended at 58 FR 27935, May 12, 1993; 61 FR 20450,
May 7, 1996]

Supplement Highlights references: 3(2), 14(3).

(No. 14 5/25/96)



20.702-1 §20.702—Scheduling and notice of hearings conducted by the 20.702-1
Board of Veterans’ Appeals in Washington, DC

§20.702 Rule 702. Scheduling and notice of hearings conducted by the Board of
Veterans’ Appeals in Washington, DC.

(a) General. To the extent that officials scheduling hearings for the Board of Veterans’
Appeals determine that necessary physical resources and qualified personnel are available,
hearings will be scheduled at the convenience of appellants and their representatives, with
consideration of the travel distance involved. While a Statement of the Case should be prepared
prior to the hearing, it is not a prerequisite for a hearing and an appellant may request that the
hearing be scheduled prior to issuance of the Statement of the Case. (Authority: 38 U.S.C. 7102,
7105(a), 7107)

(b) Notification of hearing. When a hearing is scheduled, the person requesting it will be
notified of its time and place, and of the fact that the Government may not assume any expense
incurred by the appellant, the representative or witnesses attending the hearing. (Authority: 38
U.S.C. 7102, 7105(a), 7107)

(c) Requests for changes in hearing dates.

(1) The appellant or the representative may request a different date for the hearing
within 60 days from the date of the letter of notification of the time and place of the hearing, or
not later than two weeks prior to the scheduled hearing date, whichever is earlier. The request
must be in writing, but the grounds for the request need not be stated. Only one such request for a
change of the date of the hearing will be granted, subject to the interests of other parties if a
simultaneously contested claim is involved. In the case of hearings to be conducted by the Board
of Veterans' Appeals in Washington, DC, such requests for a new hearing date must be filed
with: Director, Office of Management, Planning and Analysis (014), Board of Veterans' Appeals,
P.O. Box 27063, Washington, DC 20038.

(2) After the period described in paragraph (c)(1) of this section has passed, or
after one change in the hearing date is granted based on a request received during such period,
the date of the hearing will become fixed. After a hearing date has become fixed, an extension of
time for appearance at a hearing will be granted only for good cause, with due consideration of
the interests of other parties if a simultaneously contested claim is involved. Examples of good
cause include, but are not limited to, illness of the appellant and/or representative, difficulty in
obtaining necessary records, and unavailability of a necessary witness. The motion for a new
hearing date must be in writing and must explain why a new hearing date is necessary. If good
cause is shown, the hearing will be rescheduled for the next available hearing date after the
appellant or his or her representative gives notice that the contingency which gave rise to the
request for postponement has been removed. Ordinarily, however, hearings will not be postponed
more than 30 days. In the case of a hearing conducted by the Board of Veterans’ Appeals in
Washington, DC, whether good cause for establishing a new hearing date has been shown will be
determined by the presiding Member assigned to conduct the hearing. In the case of hearings to
be conducted by the Board of Veterans' Appeals in Washington, DC, the motion for a new
hearing date must be filed with: Director, Office of Management, Planning and Analysis (014),
Board of Veterans' Appeals, P.O. Box 27063, Washington, DC 20038. (Authority: 38 U.S.C.
7102, 7105(a), 7105A, 7107)

(No. 122 6/5/16)



20.702-2 §20.702—Scheduling and notice of hearings conducted by the 20.702-2
Board of Veterans’ Appeals in Washington, DC

(d) Failure to appear for a scheduled hearing. 1f an appellant (or when a hearing only for
oral argument by a representative has been authorized, the representative) fails to appear for a
scheduled hearing and a request for postponement has not been received and granted, the case
will be processed as though the request for a hearing had been withdrawn. No further request for
a hearing will be granted in the same appeal unless such failure to appear was with good cause
and the cause for the failure to appear arose under such circumstances that a timely request for
postponement could not have been submitted prior to the scheduled hearing date. A motion for a
new hearing date following a failure to appear must be in writing; must be submitted not more
than 15 days following the original hearing date; and must set forth the reason, or reasons, for the
failure to appear at the originally scheduled hearing and the reason, or reasons, why a timely
request for postponement could not have been submitted. In the case of hearings to be conducted
by the Board of Veterans' Appeals in Washington, DC, the motion must be filed with: Director,
Office of Management, Planning and Analysis (014), Board of Veterans' Appeals, P.O. Box
27063, Washington, DC 20038. If good cause is shown, the hearing will be rescheduled for the
next available hearing date after the appellant or his or her representative gives notice that the
contingency which gave rise to the failure to appear has been removed. Ordinarily, however,
hearings will not be postponed more than 30 days. In the case of hearings before the Board of
Veterans’ Appeals in Washington, DC, whether good cause for such failure to appear has been
established will be determined by the presiding Member assigned to conduct the hearing.
(Authority: 38 U.S.C. 7102, 7105(a), 7105A, 7107)

(e) Withdrawal of hearing requests. A request for a hearing may be withdrawn by an
appellant at any time before the date of the hearing. A request for a hearing may not be
withdrawn by an appellant’s representative without the consent of the appellant. In the case of
hearings to be conducted by the Board of Veterans' Appeals in Washington, DC, the notice of
withdrawal must be sent to: Director, Office of Management, Planning and Analysis (014), Board
of Veterans' Appeals, P.O. Box 27063, Washington, DC 20038. (Authority: 38 U.S.C. 7102,
7105(a), 7107)

(Approved by the Office of Management and Budget under control number 2900-0085.)

[57 FR 4109, Feb. 3, 1992, as amended at 58 FR 27935, May 12, 1993; 61 FR 20450,
May 7, 1996; 67 FR 16023, Apr. 4, 2002; 81 FR 32649, May 24, 2016]

Supplement Highlights references: 3(2), 14(3), 122(1)

(No. 122 6/5/16)



20.703-1 §20.703—When a hearing before the BVA at a DVA field facility may be requested 20.703-1

§20.703 Rule 703. When a hearing before the Board of Veterans’ Appeals at a
Department of Veterans Affairs field facility may be requested.

An appellant, or an appellant’s representative, may request a hearing before the Board of
Veterans’ Appeals at a Department of Veterans Affairs field facility when submitting the
substantive appeal (VA Form 9) or anytime thereafter, subject to the restrictions in Rule 1304
(§20.1304 of this part). Requests for such hearings before a substantive appeal has been filed will
be rejected. (Authority: 38 U.S.C. 7105(a), 7107)

[57 FR 4109, Feb. 3, 1992, as amended at 61 FR 20451, May 7, 1996; 61 FR 43009, Aug.
20, 1996]

Supplement Highlights references: 14(3), 17(2).

(No. 17 8/25/96)



20.704-1 §20.704—Scheduling and notice of hearings conducted by the Board of Veterans’ 20.704-1
Appeals at Department of Veterans Affairs field facilities

§20.704 Rule 704. Scheduling and notice of hearings conducted by the Board of
Veterans’ Appeals at Department of Veterans Affairs field facilities.

(a) General. Hearings are conducted by a Member or Members of the Board of Veterans’
Appeals during prescheduled visits to Department of Veterans Affairs facilities having adequate
physical resources and personnel for the support of such hearings. Subject to paragraph (f) of this
section, the hearings will be scheduled in the order specified in §19.75 of this chapter. Requests
for such hearings must be submitted to the agency of original jurisdiction, in writing, and should
not be submitted directly to the Board of Veterans’ Appeals.

(b) Notification of hearing. When a hearing is scheduled, the person requesting it will be
notified of its time and place, and of the fact that the Government may not assume any expense
incurred by the appellant, the representative or witnesses attending the hearing.

(c) Requests for changes in hearing dates. Requests for a change in a hearing date may be
made at any time up to two weeks prior to the scheduled date of the hearing if good cause is
shown. Such requests must be in writing, must explain why a new hearing date is necessary, and
must be filed with the office of the official of the Department of Veterans Affairs who signed the
notice of the original hearing date. Examples of good cause include, but are not limited to, illness
of the appellant and/or representative, difficulty in obtaining necessary records, and
unavailability of a necessary witness. If good cause is shown, the hearing will be rescheduled for
the next available hearing date after the appellant or his or her representative gives notice that the
contingency which gave rise to the request for postponement has been removed. If good cause is
not shown, the appellant and his or her representative will be promptly notified and given an
opportunity to appear at the hearing as previously scheduled. If the appellant elects not to appear
at the prescheduled date, the request for a hearing will be considered to have been withdrawn. In
such cases, however, the record will be submitted for review by the Member who would have
presided over the hearing. If the presiding Member determines that good cause has been shown,
the hearing will be rescheduled for the next available hearing date after the contingency which
gave rise to the request for postponement has been removed.

(d) Failure to appear for a scheduled hearing. 1f an appellant (or when a hearing only for
oral argument by a representative has been authorized, the representative) fails to appear for a
scheduled hearing and a request for postponement has not been received and granted, the case
will be processed as though the request for a hearing had been withdrawn. No further request for
a hearing will be granted in the same appeal unless such failure to appear was with good cause
and the cause for the failure to appear arose under such circumstances that a timely request for
postponement could not have been submitted prior to the scheduled hearing date. A motion for a
new hearing date following a failure to appear for a scheduled hearing must be in writing, must
be filed within 15 days of the originally scheduled hearing date, and must explain why the
appellant failed to appear for the hearing and why a timely request for a new hearing date could
not have been submitted. Such motions must be filed with: Director, Office of Management,
Planning and Analysis (014), Board of Veterans' Appeals, P.O. Box 27063, Washington, DC
20038. Whether good cause for such failure to appear and the impossibility of timely requesting
postponement have been established will be determined by the Member who would have
presided over the hearing. If good cause and the impossibility of timely requesting postponement
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are shown, the hearing will be rescheduled for the next available hearing date at the same facility
after the appellant or his or her representative gives notice that the contingency which gave rise
to the failure to appear has been removed.

(e) Withdrawal of hearing requests. A request for a hearing may be withdrawn by an
appellant at any time before the date of the hearing. A request for a hearing may not be
withdrawn by an appellant’s representative without the consent of the appellant. Notices of
withdrawal must be submitted to the office of the Department of Veterans Affairs official who
signed the notice of the hearing date.

(f) Advancement of the case on the hearing docket. A hearing may be scheduled at a time
earlier than would be provided for under §19.75 of this chapter upon written motion of the
appellant or the representative. The same grounds for granting relief, motion filing procedures,
and designation of authority to rule on the motion specified in Rule 900(c) (§20.900(c) of this
part) for advancing a case on the Board’s docket shall apply. (Authority: 38 U.S.C. 7107)

(Approved by the Office of Management and Budget under control number 2900-0085)

[57 FR 4109, Feb. 3, 1992, as amended at 61 FR 20451, May 7, 1996; 65 FR 14471, Mar.
17,2000; 67 FR 16023, Apr. 4, 2002; 81 FR 32650, May 24, 2016]

Supplement Highlights references: 14(3), 39(1), 122(1)
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§20.705 Rule 705. Where hearings are conducted.

A hearing on appeal before the Board of Veterans’ Appeals may be held in one of the
following places at the option of the appellant:

(a) In Washington, DC, or

(b) At a Department of Veterans Affairs facility having adequate physical resources and
personnel for the support of such hearings. (Authority: 38 U.S.C. 7102, 7105(a), 7107)

[57 FR 4109, Feb. 3, 1992, as amended at 58 FR 27936, May 12, 1993; 61 FR 20451,
May 7, 1996]

Supplement Highlights references: 3(2), 14(3).

§20.706 Rule 706. Functions of the presiding Member.

The presiding Member is responsible for the conduct of the hearing, in accordance with the
provisions of subpart H of this part, administering the oath or affirmation, and ruling on
questions of procedure. The presiding Member will assure that the course of the hearing remains
relevant to the issue, or issues, on appeal and that there is no cross-examination of the parties or
witnesses. The presiding Member will take such steps as may be necessary to maintain good
order at hearings and may terminate a hearing or direct that the offending party leave the hearing
if an appellant, representative, or witness persists in disruptive behavior. The presiding Member
is not bound by the procedures described in § 3.103(c) of this chapter, as those procedures only
apply to hearings before the agency of original jurisdiction. (Authority: 38 U.S.C. 7102, 7105(a),
7107)

[57 FR 4109, Feb. 3, 1992, as amended at 61 FR 20451, May 7, 1996; 76 FR 52575, Aug.
23,2011]

Supplement Highlights reference: 101(1).
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§20.707 Rule 707. Designation of Member or Members to conduct the hearing.

The Member or panel to whom a proceeding is assigned under §19.3 of this part shall
conduct any hearing before the Board in connection with that proceeding. Where a proceeding
has been assigned to a panel, the Chairman, or the Chairman’s designee, shall designate one of
the Members as the presiding Member. The Member or Members who conduct the hearing shall
participate in making the final determination of the claim, subject to the exception in §19.11(c)
of this part (relating to reconsideration of a decision). (Authority: 38 U.S.C. 7102, 7107)

[57 FR 4109, Feb. 3, 1992, as amended at 61 FR 20451, May 7, 1996]

Supplement Highlights reference: 14(3)

§20.708 Rule 708. Prehearing conference.

An appellant’s authorized representative may request a prehearing conference with the
presiding Member of a hearing to clarify the issues to be considered at a hearing on appeal,
obtain rulings on the admissibility of evidence, develop stipulations of fact, establish the length
of argument which will be permitted, or take other steps which will make the hearing itself more
efficient and productive. With respect to hearings to be held before the Board at Washington,
DC, arrangements for a prehearing conference must be made through: Director, Office of
Management, Planning and Analysis (014), Board of Veterans' Appeals, P.O. Box 27063,
Washington, DC 20038. Requests for prehearing conferences in cases involving hearings to be
held before the Board at Department of Veterans Affairs field facilities must be addressed to the
office of the Department of Veterans Affairs official who signed the letter giving notice of the
time and place of the hearing. (Authority: 38 U.S.C. 7102, 7105(a), 7107)

[57 FR 4109, Feb. 3, 1992, as amended at 58 FR 27936, May 12, 1993; 61 FR 20452,
May 7, 1996; 67 FR 16023, Apr. 4, 2002; 81 FR 32650, May 24, 2016]

Supplement Highlights references: 3(2), 14(3), 122(1)

(No. 122 6/5/16)



20.709-1 §20.709—Procurement of additional evidence following a hearing 20.710-1
§20.710—Witnesses at hearings

§20.709 Rule 709. Procurement of additional evidence following a hearing.

If it appears during the course of a hearing that additional evidence would assist in the
review of the questions at issue, the presiding Member may direct that the record be left open so
that the appellant and his or her representative may obtain the desired evidence. The presiding
Member will determine the period of time during which the record will stay open, considering
the amount of time estimated by the appellant or representative as needed to obtain the evidence
and other factors adduced during the hearing. Ordinarily, the period will not exceed 60 days, and
will be as short as possible in order that appellate consideration of the case not be unnecessarily
delayed. (Authority: 38 U.S.C. 7102, 7105(a), 7107)

[57 FR 4109, Feb. 3, 1992, as amended at 61 FR 20452, May 7, 1996]

§20.710 Rule 710. Witnesses at hearings.
The testimony of witnesses, including appellants, will be heard. All testimony must be
given under oath or affirmation. Oath or affirmation is not required for the sole purpose of

presenting contentions and argument. (Authority: 38 U.S.C. 7102, 7105(a), 7107)

[57 FR 4109, Feb. 3, 1992, as amended at 61 FR 20452, May 7, 1996; 61 FR 29028, June
7, 1996]

Supplement Highlights reference: 15(8)
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§20.711 Rule 711. Subpoenas.

(a) General. An appellant, or his or her representative, may arrange for the production of
any tangible evidence or the voluntary appearance of any witnesses desired. When necessary
evidence cannot be obtained in any other reasonable way, the appellant, or his or her
representative, may move that a subpoena be issued to compel the attendance of witnesses
residing within 100 miles of the place where a hearing on appeal is to be held and/or to compel
the production of tangible evidence. A subpoena will not be issued to compel the attendance of
Department of Veterans Affairs adjudicatory personnel.

(b) Contents of motion for subpoena. The motion for a subpoena must be in writing, must
clearly show the name and address of each witness to be subpoenaed, must clearly identify all
documentary or other tangible evidence to be produced, and must explain why the attendance of
the witness and/or the production of the tangible evidence cannot be obtained without a
subpoena.

(c) Where filed. Motions for a subpoena must be filed with the Director, Office of
Management, Planning and Analysis (014), Board of Veterans' Appeals, P.O. Box 27063,
Washington, DC 20038.

(d) When motion for subpoena is to be filed in cases involving a hearing on appeal.
Motions for the issuance of a subpoena for the attendance of a witness, or the production of
documents or other tangible evidence, at a hearing on appeal must be filed not later than 30 days
prior to the hearing date.

(e) Ruling on motion for subpoena.

(1) To whom assigned. The ruling on the motion will be made by the Member or
panel of Members to whom the case is assigned. Where the case has not been assigned, the
Chairman, or the Chairman’s designee, will assign the case to a Member or panel who will then
rule on the motion.

(2) Procedure. If the motion is denied, the Member(s) ruling on the motion will
issue an order to that effect which sets forth the reasons for the denial and will send copies to the
moving party and his or her representative, if any. Granting the motion will be signified by
completion of a VA Form 0714, “Subpoena,” if attendance of a witness is required, and/or VA
Form 0713, “Subpoena Duces Tecum,” if production of tangible evidence is required. The
completed form shall be signed by the Member ruling on the motion, or, where applicable, by
any panel Member on behalf of the panel ruling on the motion, and served in accordance with
paragraph (g) of this section.

(f) Fees. Any person who is required to attend a hearing as a witness shall be allowed and
paid the same fees and mileage as are paid witnesses in the district courts of the United States. A
subpoena for a witness will not be issued or served unless the party on whose behalf the
subpoena is issued submits a check in an amount equal to the fee for one day’s attendance and
the mileage allowed by law, made payable to the witness, as an attachment to the motion for the
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subpoena. Except for checks on the business accounts of attorneys-at-law, agents, and recognized
service organizations, such checks must be in the form of certified checks or cashiers checks.

(g) Service of subpoenas. The Board will serve the subpoena by certified mail, return
receipt requested. The check for fees and mileage described in paragraph (f) of this section shall
be mailed with the subpoena. The receipt, which must bear the signature of the witness or of the
custodian of the tangible evidence, and a copy of the subpoena will be filed in the claims folder,
loan guaranty folder, or other applicable Department of Veterans Affairs records folder.

(h) Motion to quash or modify subpoena.

(1) Filing procedure. Upon written motion of the party securing the subpoena, or
of the person subpoenaed, the Board may quash or modify the subpoena if it is unreasonable and
oppressive or for other good cause shown. Relief may include, but is not limited to, requiring the
party who secured the subpoena to advance the reasonable cost of producing books, papers, or
other tangible evidence. The motion must specify the relief sought and the reasons for requesting
relief. Such motions must be filed at the address specified in paragraph (c) of this section within
10 days after mailing of the subpoena or the time specified in the subpoena for compliance,
whichever is less. The motion may be accompanied by such supporting evidence as the moving
party may choose to submit. It must be accompanied by a declaration showing:

(1) That a copy of the motion, and any attachments thereto, were mailed to
the party who secured the subpoena, or the person subpoenaed, as
applicable;

(i1) The date of mailing; and
(ii1) The address to which the copy was mailed.

(2) Response. Not later than 10 days after the date that the motion was mailed to
the responding party, that party may file a response to the motion at the address specified in
paragraph (c) of this section. The response may be accompanied by such supporting evidence as
the responding party may choose to submit. It must be accompanied by a declaration showing:

(1) That a copy of the response, and any attachments thereto, were mailed
to the moving party;

(i1) The date of mailing; and

(i11) The address to which the copy was mailed. If the subpoena involves
testimony or the production of tangible evidence at a hearing
before the Board and less than 30 days remain before the scheduled
hearing date at the time the response is received by the Board, the
Board may reschedule the hearing to permit disposition of the
motion.
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(3) Ruling on the motion. The Member or panel to whom the case is assigned will
issue an order disposing of the motion. Such order shall set forth the reasons for which a motion
is either granted or denied. The order will be mailed to all parties to the motion. Where
applicable, an order quashing a subpoena will require refund of any sum advanced for fees and
mileage.

(1) Disobedience. In case of disobedience to a subpoena issued by the Board, the Board
will take such steps as may be necessary to invoke the aid of the appropriate district court of the
United States in requiring the attendance of the witness and/or the production of the tangible
evidence subpoenaed. A failure to obey the order of such a court may be punished by the court as
a contempt thereof. (Authority: 38 U.S.C. 5711, 5713, 7102(a))

[57 FR 4109, Feb. 3, 1992, as amended at 61 FR 20452, May 7, 1996; 65 FR 1544, Jan.
11, 2000; 66 FR 49538, Sept. 28, 2001; 67 FR 16023, Apr. 4, 2002; 81 FR 32650, May 24, 2016]

Supplement Highlights references: 14(3), 45(1), 122(1)
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Reserved
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§20.712 Rule 712. Expenses of appellants, representatives, and witnesses
incident to hearings not reimbursable by the Government.

No expenses incurred by an appellant, representative, or witness incident to attendance at
a hearing may be paid by the Government. (Authority: 38 U.S.C. 111)

§20.713 Rule 713. Hearings in simultaneously contested claims.

(a) General. If a hearing is scheduled for any party to a simultaneously contested claim,
the other contesting claimants and their representatives, if any, will be notified and afforded an
opportunity to be present. The appellant will be allowed to present opening testimony and
argument. Thereafter, any other contesting party who wishes to do so may present testimony and
argument. The appellant will then be allowed an opportunity to present testimony and argument
in rebuttal. Cross-examination will not be allowed.

(b) Requests for changes in hearing dates. Any party to a simultaneously contested claim
may request a change in a hearing date in accordance with the provisions of Rule 702, paragraph
(c) (§20.702(c) of this part), or Rule 704, paragraph (c) (§20.704(c) of this part), as applicable. In
order to obtain a new hearing date under the provisions of Rule 702, paragraph (c)(1), the consent
of all other interested parties must be obtained and submitted with the request for a new hearing
date. If such consent is not obtained, paragraph (c)(2) of that rule will apply even though the
request is submitted within 60 days from the date of the letter of notification of the time and
place of the hearing. A copy of any motion for a new hearing date required by these rules must be
mailed to all other interested parties by certified mail, return receipt requested. The receipts,
which must bear the signatures of the other interested parties, and a letter explaining that they
relate to the motion for a new hearing date and containing the applicable Department of Veterans
Affairs file number must be filed at the same address where the motion was filed as proof of
service of the motion. Each interested party will be allowed a period of 10 days from the date that
the copy of the motion was received by that party to file written argument in response to the
motion. (Authority: 38 U.S.C. 7105A)

(Original 4/30/92)



20.714-1 §20.714—Record of hearing 20.714-1

§20.714 Rule 714. Record of hearing.

(a) Board of Veterans’ Appeals. A hearing before a Member or panel of Members of the
Board, whether held in Washington, DC, or at a Department of Veterans Affairs field facility,
will be recorded on audio tape. In those instances where a complete written transcript is prepared,
that transcript will be the official record of the hearing and the tape recording will be retained at
the Board for a period of 12 months following the date of the hearing as a duplicate record of the
hearing. Tape recordings of hearings that have not been transcribed will be maintained by the
Board as the official record of hearings and retained in accordance with retention standards
approved by the National Archives and Records Administration. A transcript will be prepared
and incorporated as a part of the claims folder, loan guaranty folder, or other applicable
Department of Veterans Affairs records folder if one or more of the following conditions have
been met:

(1) The appellant or representative has shown good cause why such a written
transcript should be prepared. (The presiding Member will determine whether good cause has
been shown. Requests that recordings of hearing proceedings be transcribed may be made orally
at the time of the hearing. Requests made subsequent to the hearing must be in writing and must
explain why transcription is necessary. They must be filed with: Director, Office of Management,
Planning and Analysis (014), Board of Veterans' Appeals, P.O. Box 27063, Washington, DC
20038.)

(2) Testimony and/or argument has been presented at the hearing pertaining to an
issue which is to be remanded to the agency of original jurisdiction for further development or an
issue which is not in appellate status which is to be referred to the agency of original jurisdiction
for consideration.

(3) The hearing involves an issue relating to National Service Life Insurance or
United States Government Life Insurance.

(4) With respect to hearings conducted by a Member or Members of the Board at
a Department of Veterans Affairs field facility:

(i) An issue on appeal involves radiation, Agent Orange, or asbestos

exposure;

(i1) The appeal involves reconsideration of a prior Board of
Veterans’ Appeals decision on the same issue; or

(5) The Board’s decision on an issue addressed at the hearing has been appealed
to the United States Court of Appeals for Veterans Claims.

(b) Copy of hearing tape recording or written transcript. One copy of the tape recording
of hearing proceedings before the Board of Veterans’ Appeals, or the written transcript of such
proceedings when such a transcript has been prepared in accordance with the provisions of
paragraph (a) of this section, shall be furnished without cost to the appellant or representative if a
request is made in accordance with §1.577 of this chapter. (Authority: 38 U.S.C. 7102, 7105(a),
7107)
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[57 FR 4109, Feb. 3, 1992, as amended at 58 FR 27936, May 12, 1993; 61 FR 20452,
May 7, 1996; 65 FR 14472, Mar. 17, 2000; 81 FR 32650, May 24, 2016]

Supplement Highlights references: 3(2), 14(3), 39(1), 122(1)
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§20.715 Rule 715. Recording of hearing by appellant or representative.

An appellant or representative may record the hearing with his or her own equipment.
Filming, videotaping or televising the hearing may only be authorized when prior written consent
is obtained from all appellants and contesting claimants, if any, and made a matter of record. In
no event will such additional equipment be used if it interferes with the conduct of the hearing or
the official recording apparatus. In all such situations, advance arrangements must be made. In
the case of hearings held before the Board of Veterans' Appeals in Washington, DC,
arrangements must be made with the Director, Office of Management, Planning and Analysis
(014), Board of Veterans' Appeals, P.O. Box 27063, Washington, DC 20038. In the case of
hearings held before the Board at Department of Veterans Affairs field facilities, arrangements
must be made through the office of the Department of Veterans Affairs official who signed the
letter giving notification of the time and place of the hearing. (Authority: 38 U.S.C. 7102,
7105(a), 7107)

[57 FR 4109, Feb. 3, 1992, as amended at 58 FR 27936, May 12, 1993; 61 FR 20452,
May 7, 1996; 67 FR 16023, Apr. 4, 2002; 81 FR 32650, May 24, 2016]

Supplement Highlights references: 3(2), 14(3), 122(1)

§20.716 Rule 716. Correction of hearing transcripts.

The tape recording on file at the Board of Veterans’ Appeals or a transcript prepared by
the Board of Veterans’ Appeals is the only official record of a hearing before the Board.
Alternate transcript versions prepared by the appellant and representative will not be accepted. If
an appellant wishes to seek correction of perceived errors in a hearing transcript, the appellant or
his or her representative should move for the correction of the hearing transcript within 30 days
after the date that the transcript is mailed to the appellant. The motion must be in writing and
must specify the error, or errors, in the transcript and the correct wording to be substituted. In the
case of hearings held before the Board of Veterans' Appeals, whether in Washington, DC, or in
the field, the motion must be filed with the Director, Office of Management, Planning and
Analysis (014), Board of Veterans' Appeals, P.O. Box 27063, Washington, DC 20038. The ruling
on the motion will be made by the presiding Member of the hearing. (Authority: 38 U.S.C. 7102,
7105(a), 7107)

[57 FR 4109, Feb. 3, 1992, as amended at 58 FR 27936, May 12, 1993; 61 FR 20452,
May 7, 1996; 67 FR 16023, Apr. 4, 2002; 81 FR 32650, May 24, 2016]

Supplement Highlights references: 3(2), 14(3), 122(1)
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§20.717 Rule 717. Loss of hearing tapes or transcripts—motion for new hearing.

(a) Motion for new hearing. In the event that a hearing has not been recorded in whole or
in part due to equipment failure or other cause, or the official transcript of the hearing is lost or
destroyed and the recording upon which it was based is no longer available, an appellant or his or
her representative may move for a new hearing. The motion must be in writing and must specify
why prejudice would result from the failure to provide a new hearing.

(b) Time limit for filing motion for a new hearing. The motion will not be granted if there
has been no request for a new hearing within a period of 120 days from the date of a final Board
of Veterans’ Appeals decision or, in cases appealed to the United States Court of Appeals for
Veterans Claims, if there has been no request for a new hearing within a reasonable period of
time after the appeal to that Court has been filed.

(c) Where motion for a new hearing is filed. In the case of hearings held before the Board
of Veterans' Appeals, whether in Washington, DC, or in the field, the motion must be filed with:
Director, Office of Management, Planning and Analysis (014), Board of Veterans' Appeals, P.O.
Box 27063, Washington, DC 20038.

(d) Ruling on motion for a new hearing. The ruling on the motion for a new hearing will
be made by the Member who presided over the hearing. If the presiding Member is no longer
available, the ruling on the motion may be made by the Member or Members to whom the case
has been assigned for a determination. In cases in which a final Board of Veterans’ Appeals
decision has already been promulgated with respect to the appeal in question, the Chairman will
assign the matter in accordance with §19.3 of this title. Factors to be considered in ruling on the
motion include, but will not be limited to, the extent of the loss of the record in those cases where
only a portion of a hearing tape is unintelligible or only a portion of a transcript has been lost or
destroyed, and the extent and reasonableness of any delay in moving for a new hearing. If a new
hearing is granted in a case in which a final Board of Veterans’ Appeals decision has already
been promulgated, a supplemental decision will be issued. (Authority: 38 U.S.C. 7102, 7105(a),
7107)

[57 FR 4109, Feb. 3, 1992, as amended at 58 FR 27936, May 12, 1993; 61 FR 20452,
May 7, 1996; 65 FR 14472, Mar. 17, 2000; 67 FR 16023, Apr. 4, 2002; 81 FR 32650, May 24,
2016]

Supplement Highlights references: 3(2), 14(3), 39(1), 122(1)
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§§20.801-20.899 [Reserved]
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Subpart J — Action by the Board

§20.900 Rule 900. Order of consideration of appeals.

(a) Docketing of appeals. Applications for review on appeal are docketed in the order in
which they are received.

(1) A case returned to the Board following action pursuant to a remand assumes
its original place on the docket.

(2) A case returned to the Board following the grant of a substitution request or
pursuant to an appeal of a denial of a substitution request assumes the same place on the docket
held by the deceased appellant at the time of his or her death. Pursuant to paragraph (c) of this
section, if the deceased appellant's case was advanced on the docket prior to his or her death, the
substitute will receive the benefit of the advanced placement.

(b) Appeals considered in docket order. Except as otherwise provided in this Rule,
appeals are considered in the order in which they are entered on the docket.

(c) Advancement on the docket.

(1) Grounds for advancement. A case may be advanced on the docket on the
motion of the Chairman, the Vice Chairman, a party to the case before the Board, or such party’s
representative. Such a motion may be granted only if the case involves interpretation of law of
general application affecting other claims, if the appellant is seriously ill or is under severe
financial hardship, or if other sufficient cause is shown. “Other sufficient cause” shall include,
but is not limited to, administrative error resulting in a significant delay in docketing the case or
the advanced age of the appellant. For purposes of this Rule, “advanced age” is defined as 75 or
more years of age. This paragraph does not require the Board to advance a case on the docket in
the absence of a motion of a party to the case or the party’s representative.

(2) Requirements for motions. Motions for advancement on the docket must be in
writing and must identify the specific reason(s) why advancement on the docket is sought, the
name of the veteran, the name of the appellant if other than the veteran (e.g., a veteran's survivor,
a guardian, a substitute appellant, or a fiduciary appointed to receive VA benefits on an
individual's behalf), and the applicable Department of Veterans Affairs file number. The motion
must be filed with: Director, Office of Management, Planning and Analysis (014), Board of
Veterans' Appeals, P.O. Box 27063, Washington, DC 20038.

(3) Disposition of motions. If a motion is received prior to the assignment of the
case to an individual member or panel of members, the ruling on the motion will be by the Vice
Chairman, who may delegate such authority to a Deputy Vice Chairman. If a motion to advance a
case on the docket is denied, the appellant and his or her representative will be immediately
notified. If the motion to advance a case on the docket is granted, that fact will be noted in the
Board’s decision when rendered. (Authority: 38 U.S.C. 7107, Pub. L. 103-446, §302)
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(d) Consideration of appeals remanded by the United States Court of Appeals for
Veterans Claims. A case remanded by the United States Court of Appeals for Veterans Claims
for additional development or other appropriate action will be treated expeditiously by the Board
without regard to its place on the Board’s docket. (Authority: 38 U.S.C. 7107, Pub. Law No.
103-446, §302)

(e) Postponement to provide hearing. Any other provision of this Rule notwithstanding, a
case may be postponed for later consideration and determination if such postponement is
necessary to afford the appellant a hearing. (Authority: 38 U.S.C. 5121A, 7107; Pub. L. 103-

446, §302)

[57 FR 4109, Feb. 3, 1992, as amended at 60 FR 51923, Oct. 4, 1995; 61 FR 20453, May
7, 1996; 65 FR 14472, Mar. 17, 2000; 67 FR 16023, Apr. 4, 2002; 68 FR 53683, Sept. 12, 2003;
79 FR 52984, Sep. 5, 2014; 81 FR 32650, May 24, 2016]

Supplement Highlights references: 9(1), 14(3), 39(1), 58(3), 111(1), 122(1).
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Reserved
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§20.1001 Rule 1001. Filing and disposition of motion for reconsideration.

(a) Application requirements. A motion for Reconsideration must be in writing and must
include the name of the veteran; the name of the claimant or appellant if other than the veteran
(e.g., a veteran’s survivor, a guardian, or a fiduciary appointed to receive VA benefits on an
individual’s behalf); the applicable Department of Veterans Affairs file number; and the date of
the Board of Veterans’ Appeals decision, or decisions, to be reconsidered. It must also set forth
clearly and specifically the alleged obvious error, or errors, of fact or law in the applicable
decision, or decisions, of the Board or other appropriate basis for requesting Reconsideration. If
the applicable Board of Veterans’ Appeals decision, or decisions, involved more than one issue
on appeal, the motion for reconsideration must identify the specific issue, or issues, to which the
motion pertains. Issues not so identified will not be considered in the disposition of the motion.

(b) Filing of motion for reconsideration. A motion for reconsideration of a prior Board of
Veterans’ Appeals decision may be filed at any time. Such motions must be filed at the following
address: Director, Office of Management, Planning and Analysis (014), Board of Veterans'
Appeals, P.O. Box 27063, Washington, DC 20038.

(c) Disposition. The Chairman will review the sufficiency of the allegations set forth in
the motion and, depending upon the decision reached, proceed as follows:

(1) Motion denied. The appellant and representative or other appropriate party will
be notified if the motion is denied. The notification will include reasons why the allegations are
found insufficient. This constitutes final disposition of the motion.

(2) Motion allowed. If the motion is allowed, the appellant and his or her
representative, if any, will be notified. The appellant and the representative will be given a period
of 60 days from the date of mailing of the letter of notification to present additional arguments or
evidence. The date of mailing of the letter of notification will be presumed to be the same as the
date of the letter of notification. The Chairman will assign a Reconsideration panel in accordance
with §19.11 of this chapter. (Authority: 38 U.S.C. 7103, 7108)

[57 FR 4109, Feb. 3, 1992, as amended at 67 FR 16023, Apr. 4, 2002; 81 FR 32650, May
24,2016]

Supplement Highlights references: 122(1).
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20.1002-1 §20.1002—[Reserved] 20.1003-1

§20.1003—Hearings on reconsideration

§20.1002 Rule 1002. [Reserved]

§20.1003 Rule 1003. Hearings on reconsideration.

After a motion for reconsideration has been allowed, a hearing will be granted if an
appellant requests a hearing before the Board. The hearing will be held by a Member or Members
assigned to the reconsideration panel. A hearing will not normally be scheduled solely for the
purpose of receiving argument by a representative. Such argument should be submitted in the
form of a written brief. Oral argument may also be submitted on audio cassette for transcription
for the record in accordance with Rule 700(d) (§20.700(d) of this part). Requests for appearances
by representatives alone to personally present argument to a Member or panel of Members of the
Board may be granted if good cause is shown. Whether good cause has been shown will be
determined by the presiding Member. (Authority: 38 U.S.C. 7102, 7103, 7105(a))

[57 FR 4109, Feb. 3, 1992, as amended at 61 FR 20453, May 7, 1996]

Supplement Highlights reference: 14(3)

(No. 14 5/25/96)



20.1300-1 §20.1300—Removal of Board records 20.1300-1

Subpart N — Miscellaneous

Cross-Reference: In cases involving access to patient information relating to a
Department of Veterans Affairs program for, or the treatment of, drug abuse, alcoholism, alcohol
abuse, sickle cell anemia, or infection with the human immunodeficiency virus, also see 38
U.S.C. 7332.

§20.1300 Rule 1300. Removal of Board records.

No original record, paper, document or exhibit certified to the Board may be taken from
the Board except as authorized by the Chairman or except as may be necessary to furnish copies
or to transmit copies for other official purposes. (Authority: 38 U.S.C. 5701)

[57 FR 4109, Feb. 3, 1992, as amended at 61 FR 29028, June 7, 1996]

Supplement Highlights reference: 15(8)

(No. 15 6/25/96)



20.1301-1 §20.1301—Disclosure of information 20.1301-1

§20.1301 Rule 1301. Disclosure of information.

(a) Policy. It is the policy of the Board of Veterans’ Appeals for the full text of appellate
decisions, Statements of the Case, and Supplemental Statements of the Case to be disclosed to
appellants. In those situations where disclosing certain information directly to the appellant
would not be in conformance with 38 U.S.C. 5701, that information will be removed from the
decision, Statement of the Case, or Supplemental Statement of the Case and the remaining text
will be furnished to the appellant. A full-text appellate decision, Statement of the Case, or
Supplemental Statement of the Case will be disclosed to the designated representative, however,
unless the relationship between the appellant and representative is such (for example, a parent or
spouse) that disclosure to the representative would be as harmful as if made to the appellant.
(Authority: 38 U.S.C. 7105(d)(2))

(b) Public availability of Board decisions.

(1) Decisions issued on or after January 1, 1992. Decisions rendered by the Board
of Veterans’ Appeals on or after January 1, 1992, are electronically available for public
inspection and copying on the Internet at http.//www.index.va.gov/search/va/bva.html. All
personal identifiers are redacted from the decisions prior to publication. Specific decisions may
be identified by a word and/or topic search, or by the Board docket number. Board decisions will
continue to be provided in a widely-used format as future advances in technology occur.

(2) Decisions issued prior to January 1, 1992. Decisions rendered by the Board of
Veterans’ Appeals prior to January 1, 1992, have been indexed to facilitate access to the contents
of the decisions (BVA Index I-01-1). The index, which was published quarterly in microfiche
form with an annual cumulation, is available for review at Department of Veterans Affairs
regional offices and at the Research Center at the Board of Veterans’ Appeals in Washington,
DC. Information on obtaining a microfiche copy of the index is also available from the Board’s
Research Center. The index can be used to locate citations to decisions with issues similar to
those of concern to an appellant. Each indexed decision has a locator number assigned to it. The
manner in which the locator number is written depends upon the age of the decision. Decisions
archived prior to late 1989 have a number such as 82-07-0001. Decisions archived at a later date
have a number such as BVA-90-12345. This number must be used when requesting a paper copy
of that decision. These requests must be directed to the Research Center (01C1), Board of
Veterans' Appeals, P.O. Box 27063, Washington, DC 20038. (Authority: 5 U.S.C. 552(a)(2), 38
U.S.C. 501(a))

[57 FR 4109, Feb. 3, 1992, as amended at 71 FR 18009, Apr. 10, 2006; 81 FR 32650,
May 24, 2016]

Supplement Highlights references: 72(1), 122(1).
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20.1302-1 §20.1302—Death of appellant during pendency of appeal before the Board 20.1302-1

§20.1302 Rule 1302. Death of appellant during pendency of appeal before the Board.

(a) General. An appeal pending before the Board of Veterans' Appeals when the appellant
dies will be dismissed without prejudice. A person eligible for substitution under § 3.1010 of this
chapter may file with the agency of original jurisdiction a request to substitute for the deceased
appellant. If the agency of original jurisdiction grants the request to substitute, the case will
assume its original place on the docket pursuant to Rule 900 (§ 20.900(a)(2)). If the agency of
original jurisdiction denies the request to substitute and the person requesting to substitute
appeals that decision to the Board, the appeal regarding eligibility to substitute will assume the
same place on the docket as the original claim pursuant to Rule 900 (§ 20.900(a)(2)).

(b) Exception.

(1) If a hearing request is pending pursuant to Rule 704 (§ 20.704) when the
appellant dies, the agency of original jurisdiction may take action on a request to substitute
without regard to whether the pending appeal has been dismissed by the Board, if the request is
submitted in accordance with § 3.1010 of this chapter.

(2) If the agency of original jurisdiction grants the request to substitute, the Board
of Veterans' Appeals can then take the testimony of the substitute at a hearing held pursuant to
Rules 700 through 717 (§§ 20.700 through 20.717). If the substitute desires representation at the
hearing, he or she must appoint a representative prior to the hearing pursuant to § 14.631(g) of
this chapter. (Authority: 38 U.S.C. 5121A, 7104(a)).

[57 FR 4109, Feb. 3, 1992, as amended at 62 FR 55170, Oct. 23, 1997; 79 FR 52984,
Sep. 5, 2014]

Supplement Highlights references: 25(1), 111(1).

(No. 111 10/5/14)



20.1303-1 §20.1303—Non-precedential nature of Board decisions 20.1303-1

§20.1303 Rule 1303. Non-precedential nature of Board decisions.

Although the Board strives for consistency in issuing its decisions, previously issued
Board decisions will be considered binding only with regard to the specific case decided. Prior
decisions in other appeals may be considered in a case to the extent that they reasonably relate to
the case, but each case presented to the Board will be decided on the basis of the individual facts
of the case in light of applicable procedure and substantive law. (Authority: 38 U.S.C. 7104(a))

(No. 72 4/25/06)



20.1304-1 §20.1304—Request for change in representation, request for personal hearing, 20.1304-1
or submission of additional evidence following certification of an appeal to the BVA

§20.1304 Rule 1304. Request for change in representation, request for personal hearing,
or submission of additional evidence following certification of
an appeal to the Board of Veterans’ Appeals.

(a) Request for a change in representation, request for a personal hearing, or submission
of additional evidence within 90 days following notification of certification and transfer of
records. An appellant and his or her representative, if any, will be granted a period of 90 days
following the mailing of notice to them that an appeal has been certified to the Board for
appellate review and that the appellate record has been transferred to the Board, or until the date
the appellate decision is promulgated by the Board of Veterans’ Appeals, whichever comes first,
during which they may submit a request for a personal hearing, additional evidence, or a request
for a change in representation. Any such request or additional evidence must be submitted
directly to the Board and not to the agency of original jurisdiction. The date of mailing of the
letter of notification will be presumed to be the same as the date of that letter for purposes of
determining whether the request was timely made or the evidence was timely submitted. Any
evidence which is submitted at a hearing on appeal which was requested during such period will
be considered to have been received during such period, even though the hearing may be held
following the expiration of the period. Any pertinent evidence submitted by the appellant or
representative is subject to the requirements of paragraph (d) of this section if a simultaneously
contested claim is involved.

(b) Subsequent request for a change in representation, request for a personal hearing, or
submission of additional evidence.

(1) General rule. Subject to the exception in paragraph (b)(2) of this section,
following the expiration of the period described in paragraph (a) of this section, the Board of
Veterans' Appeals will not accept a request for a change in representation, a request for a
personal hearing, or additional evidence except when the appellant demonstrates on motion that
there was good cause for the delay. Examples of good cause include, but are not limited to,
illness of the appellant or the representative which precluded action during the period; death of
an individual representative; illness or incapacity of an individual representative which renders it
impractical for an appellant to continue with him or her as representative; withdrawal of an
individual representative; the discovery of evidence that was not available prior to the expiration
of the period; and delay in transfer of the appellate record to the Board which precluded timely
action with respect to these matters. Such motions must be in writing and must include the name
of the veteran; the name of the claimant or appellant if other than the veteran (e.g., a veteran's
survivor, a guardian, or a fiduciary appointed to receive VA benefits on an individual's behalf) or
the name of any substitute claimant or appellant; the applicable Department of Veterans Affairs
file number; and an explanation of why the request for a change in representation, the request for
a personal hearing, or the submission of additional evidence could not be accomplished in a
timely manner. Such motions must be filed at the following address: Director, Office of
Management, Planning and Analysis (014), Board of Veterans' Appeals, P.O. Box 27063,
Washington, DC 20038. Depending upon the ruling on the motion, action will be taken as
follows:

(No. 122 6/5/16)



20.1304-2 §20.1304—Request for change in representation, request for personal hearing, 20.1304-2
or submission of additional evidence following certification of an appeal to the BVA

(1) Good cause not shown. If good cause is not shown, the request for a
change in representation, the request for a personal hearing, or the additional evidence submitted
will be referred to the agency of original jurisdiction upon completion of the Board’s action on
the pending appeal without action by the Board concerning the request or additional evidence.
Any personal hearing granted as a result of a request so referred or any additional evidence so
referred may be treated by that agency as the basis for a reopened claim, if appropriate. If the
Board denied a benefit sought in the pending appeal and any evidence so referred which was
received prior to the date of the Board’s decision, or testimony presented at a hearing resulting
from a request for a hearing so referred, together with the evidence already of record, is
subsequently found to be the basis of an allowance of that benefit, the effective date of the award
will be the same as if the benefit had been granted by the Board as a result of the appeal which
was pending at the time that the hearing request or additional evidence was received.

(i1) Good cause shown. If good cause is shown, the request for a change in
representation or for a personal hearing will be honored. Any pertinent evidence submitted by the
appellant or representative will be accepted, subject to the requirements of paragraph (d) of this
section if a simultaneously contested claim is involved.

(2) Exception. The motion described in paragraph (b)(1) of this section is not
required to submit evidence in response to a notice described in §20.903 of this chapter.

(c) Consideration of additional evidence by the Board or by the agency of original
jurisdiction. Any pertinent evidence submitted by the appellant or representative which is
accepted by the Board under the provisions of this section, or is submitted by the appellant or
representative in response to a §20.903 of this part, notification, as well as any such evidence
referred to the Board by the agency of original jurisdiction under §19.37(b) of this chapter, must
be referred to the agency of original jurisdiction for review, unless this procedural right is waived
by the appellant or representative, or unless the Board determines that the benefit or benefits to
which the evidence relates may be fully allowed on appeal without such referral. Such a waiver
must be in writing or, if a hearing on appeal is conducted, the waiver must be formally and
clearly entered on the record orally at the time of the hearing. Evidence is not pertinent if it does
not relate to or have a bearing on the appellate issue or issues.

(d) Simultaneously contested claims. In simultaneously contested claims, if pertinent
evidence which directly affects payment, or potential payment, of the benefit sought is submitted
by any claimant and is accepted by the Board under the provisions of this section, the substance
of such evidence will be mailed to each of the other claimants who will then have 60 days from
the date of mailing of notice of the new evidence within which to comment upon it and/or submit
additional evidence in rebuttal. For matters over which the Board does not have original
jurisdiction, a waiver of initial agency of original jurisdiction consideration of pertinent
additional evidence received by the Board must be obtained from each claimant in accordance
with paragraph (c) of this section. The date of mailing of the letter of notification of the new
evidence will be presumed to be the same as the date of that letter for purposes of determining
whether such comment or evidence in rebuttal was timely submitted. No further period will be
provided for response to such comment or rebuttal evidence.
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20.1304-3 §20.1304—Request for change in representation, request for personal hearing, 20.1304-3
or submission of additional evidence following certification of an appeal to the BVA

(e) Relationship to proceedings before the General Counsel to cancel accreditation or to
review the reasonableness of fees and expenses. The provisions of paragraphs (a), (b), and (d) of
this section allowing appellants to submit additional evidence do not apply in proceedings before
the General Counsel conducted under part 14 of this chapter to cancel accreditation or to review
fee agreements and expenses for reasonableness. (Authority: 38 U.S.C. 5121A, 5902, 5903,
5904, 7104, 7105, 7105A)

[57 FR 4109, Feb. 3, 1992, as amended at 60 FR 25851, May 15, 1995; 61 FR 20453,
May 7, 1996; 67 FR 3105, Jan. 23, 2002; 67 FR 16023, Apr. 4, 2002; 69 FR 53808, Sept. 3,
2004; 73 FR 29880, May 22, 2008; 76 FR 17548, Mar. 30, 2011; 79 FR 52984, Sep. 5, 2014; 81
FR 32650, May 24, 2016]

Supplement Highlights references: 7(1), 14(3), 47(1), 64(1), 83(3), 99(1), 111(1),
122(1).

Next Section is §20.1400
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20.1304-4 §20.1304—Request for change in representation, request for personal hearing, 20.1304-4
or submission of additional evidence following certification of an appeal to the BVA

Reserved
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20.1404-1 §20.1404—Filing and pleading requirements; withdrawal 20.1404-1

§20.1404 Rule 1404. Filing and pleading requirements; withdrawal.

(a) General. A motion for revision of a decision based on clear and unmistakable error
must be in writing, and must be signed by the moving party or that party's representative. The
motion must include the name of the veteran; the name of the moving party if other than the
veteran; the applicable Department of Veterans Affairs file number; and the date of the Board of
Veterans' Appeals decision to which the motion relates. If the applicable decision involved more
than one issue on appeal, the motion must identify the specific issue, or issues, to which the
motion pertains. Motions which fail to comply with the requirements set forth in this paragraph
shall be dismissed without prejudice to refiling under this subpart.

(b) Specific allegations required. The motion must set forth clearly and specifically the
alleged clear and unmistakable error, or errors, of fact or law in the Board decision, the legal or
factual basis for such allegations, and why the result would have been manifestly different but for
the alleged error. Non-specific allegations of failure to follow regulations or failure to give due
process, or any other general, non-specific allegations of error, are insufficient to satisfy the
requirement of the previous sentence. Motions which fail to comply with the requirements set
forth in this paragraph shall be dismissed without prejudice to refiling under this subpart.

(c) Filing. A motion for revision of a decision based on clear and unmistakable error may
be filed at any time. Such motions should be filed at the following address: Director, Office of
Management, Planning and Analysis (014), Board of Veterans' Appeals, P.O. Box 27063,
Washington, DC 20038.

(d) Requests not filed at the Board. A request for revision transmitted to the Board by the
Secretary pursuant to 38 U.S.C. 7111(f) (relating to requests for revision filed with the Secretary
other than at the Board) shall be treated as if a motion had been filed pursuant to paragraph (c) of
this section.

(e) Motions for reconsideration. A motion for reconsideration, as described in subpart K
of this part, whenever filed, will not be considered a motion under this subpart.

(f) Withdrawal. A motion under this subpart may be withdrawn at any time before the
Board promulgates a decision on the motion. Such withdrawal shall be in writing, shall be filed
at the address listed in paragraph (c) of this section, and shall be signed by the moving party or by
such party's representative. If such a writing is timely received, the motion shall be dismissed
without prejudice to refiling under this subpart. (Authority: 38 U.S.C. 501(a), 7111)

[57 FR 4109, February 3, 1992, as amended at 66 FR 35903, July 10, 2001; 67 FR 16023,
Apr. 4,2002; 67 FR 46869, July 17, 2002; 81 FR 32650, May 24, 2016]

Supplement Highlights references: 44(1), 122(1).
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20.1405-1 $20.1405—Disposition 20.1405-1

§20.1405 Rule 1405. Disposition.

(a) Docketing and assignment; notification of representative.

(1) General. Motions under this subpart will be docketed in the order received and
will be assigned in accordance with §19.3 of this title (relating to assignment of proceedings).
Where an appeal is pending on the same underlying issue at the time the motion is received, the
motion and the appeal may be consolidated under the same docket number and disposed of as
part of the same proceeding. A motion may not be assigned to any Member who participated in
the decision that is the subject of the motion. If a motion is assigned to a panel, the decision will
be by a majority vote of the panel Members.

(2) Advancement on the docket. A motion may be advanced on the docket subject
to the same substantive and procedural requirements as those applicable to an appeal under Rule
900(c) (§20.900(c) of this part).

(3) Notification of representative. When the Board receives a motion under this
subpart from an individual whose claims file indicates that he or she is represented, the Board
shall provide a copy of the motion to the representative before assigning the motion to a Member
or panel. Within 30 days after the date on which the Board provides a copy of the motion to the
representative, the representative may file a relevant response, including a request to review the
claims file prior to filing a further response. Upon request made within the time allowed under
this paragraph (a)(2), the Board shall arrange for the representative to have the opportunity to
review the claims file, and shall permit the representative a reasonable time after making the file
available to file a further response.

(b) Evidence. No new evidence will be considered in connection with the disposition of
the motion. Material included in the record on the basis of Rule 1403(b)(2) (§20.1403(b)(2) of
this part) is not considered new evidence.

(c) Hearing.

(1) Availability. The Board may, for good cause shown, grant a request for a
hearing for the purpose of argument. No testimony or other evidence will be admitted in
connection with such a hearing. The determination as to whether good cause has been shown
shall be made by the member or panel to whom the motion is assigned.

(2) Submission of requests. Requests for such a hearing shall be submitted to the
following address: Director, Office of Management, Planning and Analysis (014), Board of
Veterans' Appeals, P.O. Box 27063, Washington, DC 20038.

(d) Decision to be by the Board. The decision on a motion under this subpart shall be
made by the Board. There shall be no referral of the matter to any adjudicative or hearing official
acting on behalf of the Secretary for the purpose of deciding the motion.

(e) Referral to ensure completeness of the record. Subject to the provisions of paragraph
(b) of this section, the Board may use the various agencies of original jurisdiction to ensure
completeness of the record in connection with a motion under this subpart.
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20.1405-2 $20.1405—Disposition 20.1405-2

(f) General Counsel opinions. The Board may secure opinions of the General Counsel in
connection with a motion under this subpart. In such cases, the Board will notify the party and
his or her representative, if any. When the opinion is received by the Board, a copy of the opinion
will be furnished to the party's representative or, subject to the limitations provided in 38 U.S.C.
5701(b)(1), to the party if there is no representative. A period of 60 days from the date of mailing
of a copy of the opinion will be allowed for response. The date of mailing will be presumed to be
the same as the date of the letter or memorandum which accompanies the copy of the opinion for
purposes of determining whether a response was timely filed.

(g) Decision. The decision of the Board on a motion will be in writing. The decision will
include separately stated findings of fact and conclusions of law on all material questions of fact
and law presented on the record, the reasons or bases for those findings and conclusions, and an
order granting or denying the motion. (Authority: 38 U.S.C. 501(a), 7104(d), 7111)

[64 Fed. Reg. 2139, Jan. 13, 1999, as amended at 64 FR 7091, Feb. 12, 1999; 66 FR
37151, July 17, 2001; 67 FR 16023, Apr. 4, 2002; 68 FR 53682, Sept. 12, 2003; 69 FR 31523,
June 4, 2004; 81 FR 32650, May 24, 2016]

Supplement Highlights references: 33(1), 44(2), 58(2), 63(1), 122(1).
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20.1405-3 $20.1405—Disposition 20.1405-3

Reserved
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