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3.01  ELIGIBLE LOAN PURPOSE
   The purpose of loans made under this program is to permit eligible Veterans to purchase, construct, or improve a dwelling located on Federal Trust land.  Loans may also be made under this program to simultaneously purchase and improve a dwelling, or to refinance an existing Department of Veterans Affairs (VA) direct loan made under this program, with an Interest Rate Reduction Refinance Loan (IRRRL).
   a.  IRRRLs.  IRRRLs must lower the existing interest rate by at least one percent.
   b.  Other Refinancing Loans.  Refinancing a loan that is not a Native American Direct Loan (NADL) is not permitted.  However, if the primary purpose of the proposed new loan is to improve or repair the property, refinancing of an existing lien, as an incidental part of the transaction, is permitted.    

   c.  Ineligible Loan Purposes.  A Veteran may only use a NADL to purchase, build, or improve a dwelling in which the Veteran has an ownership interest in which he or she occupies as a home.
3.02  ELIGIBILITY OF THE VETERAN
   a.  Veteran Status.  A Veteran, or the qualified unremarried surviving spouse of a Veteran, applying for a NADL must meet the basic Veteran eligibility requirements for home loan benefits (See 38 U.S.C. §3702).  He or she must also be a member of a Federally-recognized tribe and hold a meaningful ownership interest in the dwelling or lot.
   b.  Tribal Membership.  

   1.  The Veteran must provide documentation that he or she is an enrolled member of a Federally-recognized tribe.  The form of this documentation may be different from tribe-to-tribe, but, whatever form it takes, it must be clear that the individual is recognized as an enrolled member of a Federally-recognized tribe. The property to be improved with the proceeds of the loan may be located on land under the control of the Veteran’s tribe or another Federally-recognized tribe, provided:
   (a) the Veteran resides on, and has a meaningful ownership interest in, the dwelling or lot to be improved (“Meaningful interest” may be any sort of interest which meets the requirements of 38 CFR 36. 4354); and 

   (b) the Federally-recognized tribe with control or jurisdiction over the property in question recognizes the Veteran as a Native American subject to its authority.   There may be cases in which a Veteran who is a member of one tribe elects to reside on land which is under the control or jurisdiction of another.  This set of circumstances is most commonly found where a Native American Veteran, who is a member of one Federally-recognized tribe, marries a Native American who is a member of another Federally-recognized tribe.  In such cases, as with tribal recognition of an individual member, forms of proof and/or documentation may differ from tribe to tribe.  The Loan Specialist may accept whatever documentation clearly documents that the tribe recognizes the individual as a Native American subject to its jurisdiction.
   2.  A Veteran who is not Native American, but who is married to a Native American non-Veteran may also be eligible.  Both the non-Native American Veteran and the Native American spouse must reside on Federal Trust land and both must have meaningful ownership interests in the dwelling or lot to be improved.  Such cases should be forwarded to the Loan Production Officer at the RLC of jurisdiction for review.
   3.  Tribal membership documentation may differ among different tribal governments.  Whatever form it takes, this documentation should be on official letterhead of the tribal/territorial government and be specific in stating that the applicant is a member of that tribe.  If it is not clear, the Regional Loan Center (RLC) should request clarification from the tribal government.  A copy of such documentation should be placed in the loan file.  RLCs should exercise flexibility when determining what documentation is acceptable.  For example, if the tribal leasehold application process requires that the individual prove that he or she meets the criteria for tribal membership, the RLC and the tribe may agree upon a blanket letter from the tribe stating that all those individuals who obtain leasehold are members of that tribe.

   c.  Credit and Income.  Prior to approving a NADL, VA must evaluate each Veteran borrower’s credit history and ability to repay the loan obligation.  RLC staff should follow the underwriting standards set out in VA Pamphlet 26-7, Lender’s Handbook.  Underwriting is discussed in Chapter 4 of this manual.

3.03  ELIGIBILITY OF THE LAND AND TYPES OF LAND OWNERSHIP

   a.  The contemplated property must be on Federal Trust Land which is:
   1.  Held in trust by the U.S. Government for Native Americans;

   2.  Subject to restrictions on alienation imposed on Indian or Native Hawaiian lands by the U.S. Government;

   3.  Owned by an Alaskan Regional or Native Village Corporation; or

   4.  By cultural tradition, communally-owned and located on an island in the Pacific Ocean.
   b.  The Veteran must have a Meaningful Ownership Interest in the Property.   Meaningful ownership interest may mean an allotment from the Bureau of Indian Affairs (BIA), a leasehold estate, a life estate, or other interest in trust land and any improvements thereon which permits the use, occupancy, and enjoyment of that land and any improvements by the grantee.  This interest must be conveyed:
   1.  As security for a loan made under 38 CFR § 36.4527;

   2.  By the grantee to a third party subject to the approval of the tribal organization and VA; and 
   3.  By VA or other foreclosing mortgagee, subject to the provisions of an MOU entered into by VA and the tribal/territorial government.  In most cases, the interest will be either a recorded leasehold from the tribal/territorial government to the Veteran, approved by the appropriate BIA office (on tribal lands), or an allotment from either the tribe/territorial government or BIA to the individual tribal member.

   c.  In most cases, Veterans will be acquiring a leasehold estate.  However, depending on the tribal government rules and procedures, other types of estates may be possible and RLCs must ensure that the interests of the Federal Government, the Veteran, and the tribal governments are protected.  Consult with the Office of Regional Counsel to determine the sufficiency of title.  See Chapter 4 about more information about sufficiency of title.
   d.  Spousal Property Interest.

   1.  General. Generally, if the Veteran’s spouse has a meaningful ownership interest in the dwelling or lot, then that spouse must also be included on the loan.  If the spouse does not have a meaningful ownership interest in the dwelling or lot, then the Veteran may obtain a loan in his/her name only.

   2.  Community Property Issues.  In general, RLCs must be aware that different tribes may handle community interests in different ways and ensure that VA’s legal interest is protected in the event of foreclosure or the death of a Veteran.  Any questions on how to handle community interest should be directed to the Office of Regional Counsel. 

3.04  ELIGIBILITY OF THE PROPERTY 

   a.  Lien Requirements.  All NADLs must be secured by a first lien, except for NADLs to improve a dwelling, which may be secured by a second lien.  In some cases, where a Veteran has an existing first lien held by their tribal housing authority, it may be permissible for VA to accept a second lien position.  VA will not require that the Veteran pay off the existing loan or include it in a new loan with the home improvement loan in order to provide VA a first lien position, if, by doing so, the Veteran would lose favorable terms on his or her existing loan.  If you have questions around second lien position, contact VACO. 
   1.  Example.  A Veteran wishes to obtain an improvement loan of approximately $5,000 at the prevailing VA rate of four percent, but has an existing tribal loan securing the property which bears an interest rate of two percent.  Requiring the Veteran to pay off or incorporate this loan as part of the new VA direct loan at the higher rate would result in a significant increase in his or her interest rate on the first loan.  Accordingly, VA will accept a second lien position in such circumstances, provided there is sufficient value in the property to cover both liens.

   b.  Minimum Property Requirements (MPRs).  MPRs for NADL loans are the same as for VA- guaranteed home loans:  the dwelling must be safe, sanitary, and sound.  Construction methods may vary, and there may not be local building codes.  The vast majority of NADLs are construction loans, rather than for the purchase of existing housing stock.  Issues related to the review and approval of construction plans/specifications, compliance inspections, staged disbursements to contractors, and other related topics are addressed in Chapter 9.
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