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CHAPTER 2.  POLICY



SECTION I.  CLAIMS



2.01  PRELIMINARY EXAMINATION AND REVIEW



	a.  Acceptability of Documents.  In order to determine the allowability of a claim, a thorough review of all papers in the loan folder will be made.  This examination will begin with the application or loan report and the correspondence in connection with the processing of the loan, and carry through the claim and its supporting documents.  t is not sufficient merely to note that the originals or properly certified copies of the required instruments are in the folder.  Each document must be examined to see that it is in proper form and conforms to the regulations and to the type and provisions of the loan as originally reported for guaranty.  Branch managers, employees, correspondents and duly appointed agents, etc., of the holder may execute VA forms and other related documents incident to the servicing and processing of claims on guaranteed loans in the name of and on behalf of the principals when authorized by such principals.  In this connection, the principals (i.e., holder of the loan) will be required to furnish the VA office(s) having jurisdiction of the loans, with the names of employees and/or the names of companies or corporations and individuals of such firms acting as its agent(s), and indicate the capacity in which such persons execute VA forms or documents for the principal.  These requirements are in addition to any similar advice that principals may have previously furnished regional offices in connection with loan originations (M26-1, par. 3.16).  These requirements will not be applicable to loans held by FNMA (Federal National Mortgage Association).  In lieu of these requirements, FNMA will authorize servicers to file claims on its behalf and will require each servicer to notify the appropriate VA office(s) of the names of officers of the servicing company or corporation who are authorized to execute the claim form.



	b.  If an error which results in an increase in the claim is called to the holder's attention, VA Form 26-1874, Claim Under Loan Guaranty, should be returned to the holder for correction.   The holder will be advised that a new claim may be submitted or, if the original is amended, all changes in amounts should be initialed by a properly authorized official.



	c.  Detail of Examination and Review.  As examples of what should be considered in the preliminary examination and review, care should be exercised by the examiner to determine specifically whether:



	(1)  The proceeds of the loan were expended for an eligible purpose and the loan amount, purchase price, or cost met the applicable reasonable value requirements of 38 CFR 36.4336 in effect on the date when the loan was originated;
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	(2)  There is anything to indicate that the veteran was not eligible;



	(3)  The applicable amount of guaranty was charged to the veteran's entitlement;



	(4)  All requirements of the regulations and particularly the paragraphs referred to in 38 CFR 36.4325 have been met (i.e., whether appropriate credits were made in respect to any release of security (38 CFR 36.4324) or for such sums as may have been collected for damage to the security, including payments under hazard insurance (38 CFR 36.4326); whether loss of security has resulted from lender's failure to comply with 38 CFR 36.4337 or 36.4328);



	(5)  The note is valid and enforceable in the jurisdiction where it is to be enforced and the terms of the note agree with the terms of the loan as set forth on the loan report;



	(6)  The discount or interest charged does not exceed the maximum rate allowable;



	(7)  The schedule of payments complies with the requirements of 38 CFR 36.4309;



	(8)  There is anything to indicate that the veteran acquired an interest in the property less than that required by 38 CFR 36.4350;



	(9)  The mortgage has the legal effect intended;



	(10)  The required documents have been properly recorded;



	(11)  Copies of instruments are properly certified by the holder (remove original documents (if submitted) from the file and hold in safekeeping until the instruments are disposed of in accordance with RCS (Records Control Schedule) VB-1, part I, item No. 12-111.200.  VA Form 26-6801, Custodial Record, should be put in the file in place of the original documents.);



	(12)  The statement of the borrower's account is understandable and clear with respect to each entry and confirms the balance of unpaid principal, as shown on the claim for guaranty;



	(13)  Notwithstanding any provision in a land sale contract, mortgage note, or otherwise, the requirements of 38 CFR 36.4322 have been met; and



	(14)  Hazard insurance was obtained and maintained in accordance with regulations.



A late reporting violation, 38 CFR 36.4280 or 36.4315, appears on the Liquidation and Claims System's LC4 screen.
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	d.  Expenses Included in Claim.  An analysis of account and claim will be made according to established procedure in connection with which advances and charges included in the claim will be shown.  (See par. 3.01.)  If there is no satisfactory explanation of charges included in the claim, the holder will be requested to furnish a complete breakdown and to submit the original or certified copies of receipts, if possible, which show that the amounts were paid.  The holder may also provide a statement concerning the reasonableness of expenses.  When an expense item is allowed in an amount less than the amount claimed by the holder (e.g.,  $700 is allowed as an attorney's fee when the holder included a charge of $800 in its accounting), the matter should be brought to the holder's attention but it will not be necessary that the claim form be returned to the holder for reduction of the charge to the amount determined to be allowable by VA.



	e.  Attorney's Fees and Trustees' Commissions.  The regulations, in addition to specifying the maximum dollar amount permissible as attorneys' fees and trustees' commissions, require that charges be reasonable.  The advice of the District Counsel should be obtained with respect to the reasonableness of any charges so made.  VA has no authority and does not undertake to determine the amount of the fee an attorney should charge the client.  The regulations are limited to the allowance of an item for attorneys' fees and trustees' commissions in connection with the settlement between the holder and VA.  What constitutes a reasonable attorney's fee or trustee's commission depends upon the circumstances in the particular case and the amount customarily charged for similar services in the locality.  When the foreclosure is conducted by the holder's salaried attorney, it will be necessary to determine what portion of the attorney's salary is allowable to the particular foreclosure.  When this determination is made, it will be proper to allow the attorney's fee in the holder's claim, provided the fee is reasonable and not in excess of the maximum permitted.  Stations should review existing local policy and practices periodically, including the amount of work involved in a foreclosure, the customary costs for legal services in the area, and any changes in costs allowed by FNMA or FHLMC (Federal Home Loan Mortgage Corporation) in order to determine whether an increase is appropriate.  [In addition, holders may be reimbursed separately for expenses incurred in connection with required title searches if expenses those are not customarily included in attorneys' foreclosure fees.  For example, if an owner's title policy is required in order to convey title to VA, the property's title must be searched before a title company will insure the title against defects.  Therefore, if the expense for the title search is not paid as part of the customary attorney's foreclosure fee, and it is not included in the price of the title policy, the holder may be reimbursed for the search as a separate liquidation expense.  However, care must be taken not to reimburse holders for duplicate effort (i.e., the attorney billed for a title search or the search is included in the foreclosure fee, and the title policy also
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includes a fee for a title search, etc.).]  In States where two or more offices have jurisdiction, the reviews should be conducted in coordination with the other affected office(s) to ensure uniformity in the amounts allowed.  In general, the fee permitted by VA will not be increased due to bankruptcy (except as allowed in subpar. f below or the occasional contested foreclosure.  There will be cases, however, when an exception is appropriate.  These might include cases when VA requested forbearance results in additional legal work, when an unusual legal problem occurs, or when the borrower delays proceedings repeatedly through multiple filings which go beyond what occurs in an ordinary contested case and require duplication of actions in the foreclosure process.  In such cases, and provided the maximum fee the station currently allows is less than the maximum permitted under 38 CFR 36.4276(b) or 36.4313(b), an additional amount may be allowed, but the total attorney or trustee fee may not exceed the regulatory maximum.  When an increase is planned, a copy of the draft station release to holders, servicers and lenders will be submitted to Central Office (261) for approval prior to distribution.



	f.  Attorneys' Fees for Bankruptcies.  A fee not in excess of [$100] may be allowed in a holder's claim under quaranty for each personal appearance the holder's attorney is required to make in court in this connection.  All required court costs in connection with the bankruptcy proceeding may be allowed in the claim pursuant to 38 CFR 36.4276(b) or 36.4313(b), including the fee or commission charged by the trustee in connection with a sale of the property under a Chapter 7 bankruptcy, and the filing fee for obtaining a release of the automatic foreclosure stay.  If the court approves a bifurcation of the debt (a "cram-down") and the lender appeals the decision, VA will permit reasonable legal fees in the claim under loan guaranty in connection with the appeal.  As a matter of policy, these additional costs may be included in the holder's claim under loan guaranty under 38 CFR 36.4276(b)(3) or 36.4313(b)(3), to the extent that the claim does not exceed the maximum payable.  Loan Guaranty should obtain advice from District Counsel regarding these fees.  Reimbursement for appeals will depend on the lender receiving VA's approval for the fees prior to instituting appeal action.  VA's approval should also consider whether precedent cases would clarify the likely outcome of an appeal.



	g.  Proceeds of Hazard Insurance and Premium Refunds



	(1)  If during the life f the loan there were interim hazard insurance proceeds or refunds from the cancellation of policies, the amounts must be credited to the indebtedness upon receipt, unless the proceeds were used to restore the property.  If the proceeds or refunds of  insurance premiums are received after the applicable cutoff date for the claim the credits should be treated as though they were liquidating proceeds from the sale of the security and may, therefore, be reflected in the holder's final statement of account.  (See also par. 3.17f.)
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	(2)  Outside of areas with significant land values, the proceeds of any insurance loss settlement arising from the total or near total destruction of the security property should normally be sufficient to discharge the mortgage debt.  In these cases, foreclosure with a net claim under the guaranty indicates that either the property was not adequately insured or if the coverage was adequate, that the insured loss was settled for less than the insurer's full liability.  If it is established that any insurable damage to the security was inadequately insured or that any damage settlement was inequitable, stations will submit claims to Central Office (261) as provided in paragraph 2.05c.  In any event, when
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there is a total hazard loss and if a claim is payable, the loan folder with all the facts should be sent to Central Office (261) for review.  (See M26-3, par. 2.32f.)



	h.  Late Charges.  Late charges must be collected from the borrower and may not be included in a claim under the guaranty or in any accounting with VA.  A late charge may be made on an installment which is paid more than 15 days after its due date.  Thus, a late charge may not be collected on an installment due on the first of the month if it is paid on or before the 16th of the month, but may be collected if the installment is paid on or after the 17th of the month.  The amount of the late charge must be collected from the debtor in addition to the amount of the installment and may not be deducted from the installment paid.  Sums properly collected by a holder as late charges will not be reflected in the computation of the claim under the guaranty prepared by VA.



	i.  Transfer Taxes on Conveyances to VA



	(1)  Certain States and political subdivisions by statute, ordinance, resolution or other action, levy a tax on the transfer of real property or on certain interests therein.  Although VA has taken the position that such a tax cannot be levied upon it, operating difficulties have been encountered due to the failure of local taxing authorities to recognize that fundamental exemption.



	(2)  A number of stations have been successful in their efforts to obtain, either in the enabling statute or in local ordinances or other action, an express provision that conveyances to VA are exempt from that tax or a provision that the exemption can be obtained by compliance with certain steps showing that the conveyance to VA is not taxable.  These steps depend on local practice.  In Pennsylvania, for example, a transfer tax is generally paid when the holder of a guaranteed loan acquires title.  However, the holder's conveyance to VA is exempted by special agreement, provided the conveyance may be supported by an affidavit explaining the nature of the transaction (e.g., 38 CFR 36.4320).  In another State, the tax exemption may be obtainable by recording simultaneously the conveyances to the holder and by the holder to VA.  That method is, of course, subject to the criticism that the recording of the conveyance to the holder is delayed.



	(3)  Should a real property transfer tax be enacted on transfers occurring in any area within the jurisdiction of a regional office, the matter will be referred to the District Counsel for advice as to the propriety of the payment of any such tax by VA.  Following consideration of the matter by the District Counsel, a complete report will be submitted to Central Office (261).



	[j.  Additional Allowable Charges.  The regulations also authorize reimbursement for the costs of property inspections performed pursuant to 38 CFR 36.4346 on or after June 18, 1993.  In addition, a change to 38 CFR 36.4317 effective the same date required holders to attempt to
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locate prior obligors on transferee default cases and provide them with notice that foreclosure is pending.  Copies of the notice must also be furnished to VA.  A fee of $10 for each obligor notified under the procedures in 38 CFR 36.4317 may be allowed in the holder's claim.]



2.02  SUPPLEMENTAL CLAIMS



	a.  Guaranty.  A supplemental claim under the guaranty may be submitted by the holder when the original claim was underpaid by virtue of an error in the computation on the part of the holder or VA or failure to include an allowable charge in the claim.



	b.  Substantiation.  A supplemental claim may be supported by a supplemental statement of account prepared by the holder.  It will not be necessary that a holder submit a supplemental VA Form 26-1874 unless the amount properly payable as a supplemental claim cannot otherwise be determined.  (See pars. 3.04 and 3.06 for preparation of analysis of account and claim and for vouchering procedure.)



2.03  PROCESSING OF CLAIM



	a.  Requirements of Payment.  Upon completion of the preliminary examination and review, claims shall be processed promptly for payment in accordance with established procedure, provided:



	(1)  There has been no violation of the applicable regulations which would effect a partial or a total release of the Secretary's liability as guarantor or insurer;



	(2)  The claim is proper (38 CFR 36.4316), filed in good order, and supported by the originals or properly certified copies of the documents required by instructions on the claim forms; and



	(3)  The claim has been computed in accordance with 38 CFR 36.4320 and 36.4321.



	b.  Claim Not Allowable in Amount Submitted.  If the preliminary examination and review indicate that the requirements of 38 U.S.C. chapter 37 and the regulations were not complied with and that liability under the guaranty is released, in whole or in part, the case will be submitted to Central Office (261) in accordance with paragraph 2.05c.  With respect to minor differences, such as those arising from questionable charges or errors in calculation which can be adjusted readily, the amount of claim payable, if any, will be determined without referral to Central Office. (See also par. 2.01d .)  Stations are also authorized to make certain claim adjustments without central Office review.
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	c.  Station Claim Adjustment Procedures



	(1)  Stations are authorized to perform certain claim adjustments without referral to Central Office (261) for final determination in cases involving late reporting of the default for all VA loans guaranteed under 38 U.S.C. 3710 and 3712 and for failure to obtain settlements recoverable under the SIP (Secured Interest Protection), also known as VSI (Vendors Single Interest), endorsement of the
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insurance policy on manufactured home loans.  Late reporting adjustments are performed under the authority of both 38 CFR 36.4286(b)(4) and 36.4325(b)(4) for failure to comply with 38 CFR 36.4280 and 36.4315 respectively.  Adjustments for failure to obtain a SIP settlement are performed under the authority of 38 CFR 36.4286(b)(3) for failure to comply with 38 CFR 36.4222.  Adjustments (and waivers of adjustments) in cases involving late reporting of a default must be approved by an employee designated under the appropriate delegations of authority recited in 38 CFR 36.4221 and 36.4342.  Questionable cases and all other recommended claim adjustments should continue to be submitted to Central Office (261) for review and guidance.



	(2)  The purpose of a claim adjustment is to limit VA's liability to what it would have been if the holder had complied with VA requirements.  Adjustments for failure to obtain a SIP settlement are usually straightforward and are based on the depreciated value of the damaged or missing insurable items; adjustments for late reporting are often more complex than a direct computation of increased costs corresponding to the interval of late reporting would indicate.  In some cases, an adjustment will not be appropriate either because a maximum claim will be payable whether or not the adjustment is taken into account or because the circumstances are such that compliance with the regulation would not have resulted in an earlier termination of the loan.  In other cases, an appropriate adjustment may be an amount which is less than the total interest accrued from the date the default should have been reported to the date it actually was reported.  (In no case, however, will a late reporting adjustment exceed the interest accrual and increased costs directly corresponding to the interval of late reporting without the prior approval of Central Office.)  Accordingly, it is essential that every case review begin with the question:  "What would have been the most likely outcome of the default, under the specific circumstances in the case, if the holder had complied with all applicable regulations?"



	(3)  Usually, a holder's failure to timely report a default or obtain a SIP settlement will increase the amount of claim potentially payable by VA.  The increase occurs either because the late reporting delays the foreclosure process (thereby increasing the account indebtedness) or because the failure to obtain a SIP settlement omits credits to the account which should be applied to reduce the indebtedness.



	(4)  Late Reporting



	(a)  38 U.S.C. 3710 Loans.  Generally, the first step in reviewing these cases is to determine the interval of late reporting.  This is simply the number of days from the date the default should have been reported to the date the notice of default was received.  In most cases, the cutoff date (foreclosure sale date or 38 CFR 36.4319(f) cutoff) will be adjusted (moved back in time)







2-7



�M26-4	April 20, 1992



by the interval of late reporting and no interest or advances will be allowed past the adjusted cutoff date.  (See subpar. (6)(a) below.)  However, there are several mitigating factors which must be considered prior to making the adjustment.



	1.  Was constructive notice of the default received earlier than the actual VA Form 26-6850, Notice of Default; 26-6851, Notice of Intention to Foreclose; or 26-6850a, Notice of Default and Intention to Foreclose?  Constructive notice might take the form of a letter from the holder asking for deed in lieu advice or a bankruptcy notice.  Since holders are not required to use specific VA forms in providing notice of a default, constructive notice requires only that VA be somehow made aware of the fact that a delinquency exists of at least 60 days duration from the date of the first uncured default.  (Generally, this means that the default is just into the third month.)  If VA was reasonably "on notice" concerning the default, then the date of the constructive notice rather than the formal notice must be used in computing the delay.  (See subpar. (6)(c) below.)



	2.  Were bankruptcy proceedings in effect during the period of delay in reporting?  If so, and if there was no delay on the holder's part in handling the bankruptcy, then VA must take into account the fact that servicing cannot be performed and termination action cannot be initiated until the case is released from the jurisdiction of the court.  Therefore, any delay in reporting during which a bankruptcy is also in effect (as stipulated above) has not increased VA's claim liability and must not be considered in computing the adjustment. (See subpar. (6)(d) below.)



	3.  Were additional payments made after the date the default should have first been reported?  If so, this may indicate that the default was not insoluble at the time it should have been reported and VA's liability has not been increased by the full interval of late reporting.  Even if the default was insoluble, the additional payments received offset some of the increase in VA's liability caused by the late reporting and must be taken into consideration in determining the amount of the claim adjustment.  Similarly, if the holder advises that it granted forbearance after the date the default should have been reported, and VA considers this to be reasonable forbearance, the period of forbearance must be excluded from the calculation of the delay.  (See subpar. (6)(d) below.)



	4.  Is the maximum claim payable?  If so, VA's liability has not been increased.  This is generally true even if the adjustment will bring the claim payable below the maximum.  (See subpar. (6)(e) below.)  Also, potential adjustments (as well as actual cutoffs under 38 CFR 36.4282(f) and 36.4319(f)) which are known at the time the upset price is issued should be taken into account in the computation of such upset prices.  These adjustments will generally have the effect of reducing the estimated indebtedness and should be annotated on the upset price letter if they affect the holder's bid.
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	5.  Is the case a debt plus costs?  If so, the increase in the debt caused by the delay in reporting is generally offset by the increase in the value of the security, and there is no real loss to VA. (See subpar. (6)(f) below.)



	6.  Stations must not decline to process a notice of a default because the loan has not yet been guaranteed or evidence of guaranty has not been issued.  Most cases involving late documentation of the loan by the lender eventually are considered guaranteed; automatic loans are guaranteed whether or not the evidence of guaranty has been issued.  Therefore, default notices should be handled accordingly and Loan Processing should be advised.



	7.  Was the notice of default received late, together with copies of legal proceedings?  Has liquidation been partly completed already?  If so, it might not be appropriate to adjust the claim by the full interval of the late reporting.  In fact, there may be no actual delay if liquidation was initiated and processed to the current stage in a timely manner.  The purpose of the late reporting adjustment is to restore VA's liability to what it would have been if the default had been reported timely.  In the normal case, VA would establish a cutoff date under 38 CFR 36.4282(f) or 36.4319(f) as soon as the default was determined to be insoluble; however, late reporting of the default may prevent VA from taking such action timely.  If this is the case, the adjustment has the effect of establishing (retroactively) the cutoff date which would have been set if VA had been aware of the default.  As with any cutoff date, further adjustment is appropriate if the foreclosure process is delayed by factors beyond the holder's control (e.g., bankruptcy or contested foreclosure cases) subsequent to the cutoff date.  (See subpar. (6)(g) below.)



	8.  Should advances after the adjusted cutoff date be allowed?  In most cases, advances for insurance premiums paid after the cutoff date will not be allowed, because they would not have been incurred if the case had been reported timely, and VA had been in position to ensure timely termination of the loan.  Advances for taxes on specified amount bids will generally be allowed but prorated to exclude the delay during the period from the cutoff date to the actual sale date.  (See subpar. (6)(a) below.)



	(b)  38 U.S.C. 3712 Loans.  Generally, manufactured home loan cases are terminated through repossession.  Often the homes have been repossessed by the time the default is reported.  Usually, these cases can be adjusted by taking the date the default was reportable and adding 30 days for servicing and repossession.  This will provide the date the loan should have been terminated.  (See subpar. (7)(b) below.)  The criteria discussed in subparagraphs (a)1 through 5 above will apply to both types of loans.  For jurisdictions in which manufactured home loans are terminated through foreclosure, the procedures for 3710 loans will generally be more appropriate.
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	(c)  In all cases requiring late reporting adjustments, the station may waive the lateness if the degree of the lateness is such that the Secretary's liability has not been substantially increased.  In no case, however, should lateness in excess of 15 days be waived unless the net value of the property exceeds the account indebtedness and no claim is payable.



	(5)  Manufactured Housing Insurance.  Hazard insurance and flood insurance losses resulting from repossession of manufactured homes are covered under the SIP (Secured Interest Protection) endorsement (also known as the VSI (Vendor's Single Interest) endorsement) in most parts of the country.  Specific losses which are covered under this endorsement include:



	(a)  Appliances missing from the home at the time of repossession, provided they were included in the original financing package.



	(b)  Cost of pulling the repossessed home into the dealer's lot.  Typical policies provide for holders to be reimbursed 70 cents for each mile the home is moved, up to a maximum of $600.



	(c)  For guidance in computing cash value in cases which require adjustment due to the holder's failure to obtain settlement, the following examples are provided:



	1.  The refrigerator was missing when the liquidation appraisal was performed.  The original price of the refrigerator was $500.  (If the refrigerator was included in the basic price of the home without a breakdown of the original appliance costs, an estimate may be obtained from the Construction and Valuation or Property Management Section.  If a period of 3 years has elapsed from the date of loan origination until the date of repossession, reduce the original cost of $500 by 36 percent (1-percent-per-month), for an actual cash value of $500 less $180, or $320.  In arriving at the amount recoverable from the insurer, reduce the cash value of $320 by the appropriate deductible, which for the purpose of this example is $100.  The amount of the adjustment is $320 less $100, or $220.



	2.  In order to determine the recoverable cost of the pull-in expense, multiply the number of miles towed (usually shown on the towing invoice) times 70 cents, then subtract the appropriate deductible.



	(d)  The 1-percent-per-month depreciation and $100 deductible are not necessarily appropriate in all localities.  Stations must contact two or three of the largest insurers in the local jurisdiction to obtain depreciation guidelines for arriving at actual cash value, appropriate deductibles for missing appliances and repossession (pull-in) expense, and to confirm that it is customary in the locality for the insurance policy to include the SIP endorsement. (Such insurance may not be customary in the States of Texas, Idaho, Indiana, and Kansas.)
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	(6)  Loans Guaranteed Under 38 U.S.C. 3710 



	(a)  Example 1



	1.  Pertinent Data



	a.  Date of first uncured default	1-1-89



	b.  Date default reportable	4-16-89 (use 4-17-89 since

			4-16-89 is a Sunday).



	c.  Date default reported	7-18-89



	d.  Days Late	92 days (Julian  Day No. 199

			minus Julian Day No. 107).



	2.  Action.  Move the cutoff date back 92 days (but subtract a day or two if appropriate because the date the default was reportable or the adjusted cutoff falls on a non-workday).



	3.  Interest in such cases is obviously allowed only to the adjusted termination date.  Advances for property insurance and maintenance paid after the adjusted sale date should be disallowed.  Advances for property taxes are prorated based on the period the particular tax covers.  For example, if the actual sale date is August 15, 1989, the adjusted sale date is April 11, 1989 and the tax period is January 1, 1989 through December 31, 1989, then the pro rata portion of the tax from April 11, 1989 to August 15, 1989 (126/365 days) will be disallowed.  This results in an adjustment corresponding to the period of delay by the holder.



	(b)  Example 2



	1.  Pertinent Data



	a.  Date of first uncured default	7-1-85



	b.  Date default reportable	10-14-85



	c.  Date default reported	11-12-85



	d.  Days Late	29 days (Julian Day No. 316

			minus Julian Day No.2877).



In this case, the holder had previously written VA on 9/l/85, and the letter noted that the account was due for the 7/l/85 installment.



	2.  Action.  No adjustment.     Constructive notice was received within the timeliness provisions of 38 CFR 36.4315.
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	(c)	 Example 3



	1.  Pertinent Data



	a.  Date of first uncured default				7-1-85



	b.  Date default reportable					10-14-85



	c.  Date default reported					2-12-86



	d.  Days Late						121 days



In this case, the holder advised VA on the NOD that a Chapter 7 bankruptcy was filed on 10-12-85, and that a release from the automatic stay was granted on 2-12-86.



	2.  Action.  No adjustment.  No servicing or liquidation action could have been taken between the filing of the bankruptcy and the lifting of the stay.  Also, the stay was lifted timely.  Had the stay not been lifted within a reasonable time, then a partial adjustment would be appropriate.  In this example, if the stay was not lifted until 4-12-86, and the default was not reported until that time, then the period of the adjustment would be from 2-12-86 to 4-12-86, assuming that anything over 4 months for lifting the stay on a chapter 7 was unreasonable.  (This 4 month period is a guideline, and may vary based on your local experience.)  The reasoning here is that, although servicing and liquidation are still not permitted during this period of delay in obtaining the lifting of the stay, VA would have taken action to limit our liability under 38 CFR 36.4319(f) had we been aware of the holder's delay in doing so.



	(d)  Example 4



	1.  Pertinent Data



	a.  Date of first uncured default on NOD			6-1-89



	b.  Date default reportable		9-14-89



	c.  Date default reported	12-27-89



	d.  Apparent number of days late	104 days (from 9-14-89

			to 12-27-89)



In this case, a review of the holder's ledger history showed that the default had actually started in 1988.  Payments continued to be made late, although the default was not large enough that it had to be reported to VA.  Finally, on 5/17/89 there were four installments due and unpaid, so the default should have been reported.  It was not, and the borrower paid the February installment on 5/24/89, the March installment on 6 28/89, the April installment on 7/19/89, and the May installment on 8/14/89.
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	2.  Action:  Partial adjustment.  Had the default been reported timely on 5/17/89, the station would have concurred with the holder's decision to extend forbearance as long as payments were being made on the account.   When no further payments were received after 8/14//89 the station could have taken appropriate action to protect VA by establishing a cutoff under 38 CFR 36.4319(f). Allowing 60 days after the date the last payment was received for the station to determine that the default was insoluble, the holder could have been advised to initiate foreclosure no later than 11/13/89.  Since such advice should have been given immediately upon receipt of the actual notice of default, or 12-27-89, the difference between that date and 11-13-89, or 44 days, will be the adjustment in the actual cutoff date due to the holder's late reporting.  This example points out the need to carefully review late notices and take prompt action to protect the interests of the Government.



	3.  Similar adjustment may be made in a case involving the holder's extension of forbearance, when VA determines this to be appropriate.   Given the same first uncured default date and reporting date as above (6-1-89 and 12-27-89), the holder advises that although the account was delinquent due to excessive medical bills, these were the result of a spouse's long illness which resulted in death on 10/25/89.  Even without the possibility of life insurance proceeds, it would be appropriate for the holder to extend forbearance during a period of mourning.  Granting 30 days for mourning, as well as a determination that there are no insurance proceeds, and the surviving spouse is unable to otherwise pay for the home, it would be appropriate to establish the difference between 11-25-89 and 12-27-89 as the true interval of late reporting by which VA's liability has been increased.



	(e)  Example 5



	1.  Pertinent Data



	a.  Date of first uncured default 				7-1-85



	b.  Date default reportable					10-14-85



	c.  Date default reported					2-12-86



	d.  Days late						121 days



In this case, VA issued no-bid advice.  The difference between the net value and the unguaranteed portion of the allowable debt was $2,500.  The total adjustment, translated into dollars, would be $2,250.



	2.  Action:  No adjustment.  The maximum claim is still payable despite the adjustment, so the Secretary's liability has not been increased.  If the adjustment exceeded $2,500, it is true that the
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claim would be reduced to less than the maximum guaranty if  the adjustment were made.  However, this also means that VA should have specified an amount and offered to purchase the property, since adjustments should generally be taken into account when the upset price is computed.  It would not be appropriate to fail to consider an adjustment at the time VA Form 26-6713, Summary of Basis for Liquidation Procedure, is prepared and advise the holder no amount will be specified, then employ the adjustment upon receipt of the claim (and only pay the holder the amount payable if the case had been a specified amount).  If it is discovered that a possible late reporting adjustment was not considered prior to issuance of upset price advice, and VA issued a no-bid rather than a specified amount, the holder should be documented with the fact that an adjustment was later considered inappropriate (because it would have been based on VA offering to acquire and dispose of the property and the holder was not given this option).  Proper care should be exercised in future cases to  avoid similar occurrences.



	(f)  Example  6



	1.	Pertinent Data



	a.  Date of first uncured default				7-1-85



	b.  Date default reportable					10-14-85



	c.  Date default reported					2-12-86



	d.  Days late						121 days



In this case, VA specified the total debt as a credit to the loan account in connection with the foreclosure sale.  This generally means that the security has been increasing in value, and such increase is considered to offset the adjustment which would otherwise be made in a specified amount case.



	2.  Action:  No adjustment.  In any event, such an adjustment would be to a property acquisition, rather than a claim adjustment.  Generally, adjustments to the property acquisition amount are made when the property has declined in value while in the holder's custody or due to delays in providing a complete title package.



	(g)  Example 7



	1.  Pertinent Data



	a.  Date of first uncured default				1-1-89



	b.  Date default reportable					4-16-89 (use 4-17-89 since 

									4-16-89 is a Sunday).



	c.  Date default reported					7-18-89
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	d.  Days late						92 days (Julian Day No. 199 

									Julian Day No. 107).



In this case, the foreclosure was initiated on 6-1-89, at which time the loan had just become 6 installments delinquent.  Accordingly, there does not appear to be any delay in the initiation of foreclosure in connection with the late reporting of the default.  No adjustment is required.



	2.  If, in the above example, the default had been reported 30 days later (8-17-89) and the foreclosure had not been initiated until 8-1-89, then an adjustment could have been considered using the following logic:   Had the default been reporting timely, VA could have given the holder a 30 day warning to begin foreclosure on 6-1-89, when six installments were due and unpaid.   This would have meant that foreclosure should have been started by  7-1-89, rather than the actual date of 8-1-89. Accordingly, a 30-day adjustment would be appropriate.



	3.  The preceding examples assume that however far foreclosure has progressed, it has progressed timely.  If foreclosure itself has been delayed as of the time the default is reported (e.g., a hearing for final judgment is not set 6 months after the complaint, when it should be set within 4 months), the delay would add to the liability of VA.  A station should take action to prevent further delay by establishing a cutoff under 38 CFR 36.4319(f) as of the date foreclosure should have been completed if it had been diligently pursued.



	4.  An adjustment for late reporting may not be used to correct VA's failure to apply the cutoff provisions of 38 CFR 36.4282(f) or 36.4319(f).  If the default in this case had been reported on 8/17/89 but the holder did not begin foreclosure until 11/1/89, and VA did not establish a cutoff date as soon as it was apparent the default was insoluble (in this example, upon receipt of the Notice of Default), the adjustment for late reporting of the default is limited to the interval of late reporting.



	(7)  Loan Guaranteed Under 38 U.S.C. 3712



	(a)  Pertinent Data



	1.  Date of first uncured default				1-1-89



	2.  Date default reportable		2-16-89



	3.  Date default reported		4-18-89



	4.  Days late		61 days (Julian Day No. 108

				- Julian Day No. 47).



	5.  Date of repossession					4-11-89 (The repossession

									was reported at the same 

									time as the default.)

											2-15

�M26-4	April 20, 1992



	(b)  Action:  Moving the cutoff date back 61 days (from 4-11-89 to 2-9-89 would not be fair since this is prior to the date the default was reportable.  The adjustment should be computed working forward from the date the default was reportable.  To this date we allow 30 days for servicing and repossession (this is admittedly short for these functions, but in a  large majority of these cases the default is insoluble at the time  it is reportable).  Therefore, the adjustment would be to use 3-16-89 as the date of repossession.



NOTE:  In jurisdictions where the manufactured home loan is terminated judicially, it will be more appropriate to use the guidelines for adjustment of loans guaranteed under 38 U.S.C. 3710.



	d.  Recovery of Overpayment.  If it is determined by Central Office (see par. 2.05b) that a claim was overpaid and that a refund of the overpayment will be effected, the regional office will write to the payee, furnishing a full explanation of the holding in the case and requesting that the amount of the overpayment be refunded to VA.  If the holder refuses to refund the overpayment upon being requested to do so, the amount of the overpayment will be offset against the first claim or claims, if necessary, subsequently submitted by the holder.  (See par. 3.17d.)



2.04  WITHDRAWAL OF CLAIM



	a.  Claim Withdrawn Before Payment.  The withdrawal of a claim by the holder prior to the payment requires appropriate LCS (Liquidation and Claims System) coding actions to first reverse the claim vouchered transaction if that had already processed, and then to transact the claim withdrawal.  When the claim withdrawal transaction is processed, the loan default will revert to the stage and status that were in the master record immediately prior to the processing of TT 536, Claim Received.



	b.  Claim Withdrawn After Payment.  The withdrawal of a claim after payment, as distinguished from "Claims Refunded in Full," is defined to include only those cases when the full amount of the claim paid is refunded by the holder; the loan is restored to an active status; and the guaranty on the loan remains in effect or is reinstated.  The withdrawal of a claim after the payment will require that the holder refund   the amount paid on the claim, plus interest, except when the original Department of Treasury check is returned, or the claim payment is otherwise refunded within 30 days from the holder's receipt.  When the refund is not accomplished by a return of the original Department of Treasury check or is not otherwise effected within the 30-day period, the holder will be required to refund the amount of the claim payment, plus interest calculated at the contract rate on the amount involved from a date 30 days after the date of receipt by the holder of the check in payment of the claim, to the date the refund is transmitted to the regional off ice.  Upon receipt of the refund of the claim paid the holder, Loan Guaranty will advise the Finance activity by memorandum
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that the claim payment should be reversed in LCS (TT 541).  After this transaction has been accepted by the system, Loan Guaranty should first take appropriate LCS coding actions to reverse the claim vouchered transaction and then process the claim withdrawal transaction.  The default will revert to the stage and status that were in the master record immediately prior to the processing of TT 536, Claim Received.



	(1)  Continuation of Guaranty.  A continuation of VA guaranty on the loan is predicated on the fact that the liability of the obligors has not been released without the approval of VA and indicates that the delinquency has been or will be cured.  This being the case, the loan will be considered as having been reinstated and proper entries will be made in the default and claims records, in accordance with established procedure.



	(2)  Release of VA's Liability.  When a claim is paid  and it is subsequently determined that VA was not liable under the guaranty, the case will be treated as a "claim withdrawn" following recovery of the claim payment from the holder.  A release of VA's liability will, in addition to the recording entries mentioned above, require that the holder comply with 38 CFR 36.4333 regarding cancellation of the evidence of guaranty.



	c.  Reinstatement of "Canceled" VA Form 26-1899, Loan Guaranty Certificate.  If VA Form 26-1899 has been canceled by the holder prior to the withdrawal of a claim, the certificate may be reinstated by attaching a properly executed statement to that effect for return to the holder.  (See fig. 1.)  The statement will be signed on behalf of the Secretary by a person authorized to act for the Secretary under 38 CFR 36.4342.



2.05  CLAIMS INVOLVING UNUSUAL CIRCUMSTANCES



	a.  Review of RPO 23.  LCS produces an RPO (record printout) with reason code 23 when six or fewer payments were made prior to the date of the first uncured default.  All such cases must be promptly reviewed in accordance with M26-3, paragraph 3.06b since early default is frequently a sign of defective underwriting and may also be linked with fraud and/or misrepresentation in the loan origination process.  The review will also take into consideration all available information developed in the origination and in the supplemental servicing of the loan in order to gain an understanding of the actual reason for the default.  Knowing the reason for the default may often be of value in determining whether improper loan processing and approval occurred.  If the review shows that the only apparent origination flaw involved poor judgment on the part of the lender, the annotated RPO 23 and related documents will be placed in the lender's file by the Loan Processing Section in accordance with M26-1, paragraph 5.13g(l).  The documentation may, if a pattern of poor judgment is found, provide a basis for further investigation and possible suspension of the lender's automatic underwriting
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privilege and/or other sanctions.  If employment and/or deposits cannot be reverified or the review shows that the lender may have intentionally failed to include relevant information in the credit underwriting package, fraud or misrepresentation may be present which would enable VA to deny or reduce claim liability.  In such cases, the procedure detailed in subparagraph e below will be followed.



	b.  Denial of the Claim.  (See also par. 2.04.)  If it is concluded that the claim should not be paid or that the amount payable will be reduced because of ineligibility of a portion of the loan or because of a reduction pursuant to 38 CFR 36.4286(b) or 36.4325(b), and the reduction cannot be performed by the station under paragraph 2.03c, the entire loan folder, together with the conclusions and recommendations of station management, will be forwarded to Central Office (261) for final determination prior to any notice to the holder of denial or reduction.  Likewise, when a claim is paid and it is subsequently determined by the regional office that the claim payment was improper or that the claim was overpaid, the entire loan folder, together with the conclusions and recommendations of station management, will be forwarded to Central Office for final determination prior to any request being made of the holder for a refund of any portion of the claim payment.  The memorandum or letter outlining the facts, conclusions and recommendations in the case should be submitted to Central Office in duplicate.  To minimize the exchange of correspondence and to avoid delays in arriving at decisions in problem cases, care should be taken to make certain that all folders submitted to Central Office contain all pertinent forms, letters and memorandums.  Cases involving claim adjustments due to failure on the part of loan servicers should be documented in the station's servicer file for that particular firm.



	c.  Other Submissions to Central Office.  If the proper course of action to be followed is not clearly indicated, the case may be referred to Central Office for advice and instruction.  If the District Counsel has rendered an opinion to the Loan Guaranty Division in a case submitted to Central Office, the loan folder will include a copy of the opinion when it is submitted.



	d.  Cases Involving Forgery.  Title 38 CFR 36.4325 provides that there will be no liability under the guaranty with respect to a transaction in which a signature on the note, the mortgage or other loan papers is a forgery.  If the signature of the veteran and/or his or her spouse on the note or the mortgage is a forgery, there would be no liability on the claim under guaranty and VA would not accept a transfer of the property under 38 CFR 36.4320.  Accordingly, if the veteran or his or her spouse alleges that a signature on the loan contract was forged, specimens of the veteran's and spouse's signatures, as applicable, will be obtained as promptly as possible.  The veteran and his or her spouse, if necessary, should be asked for identification (drivers' licenses
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with photos are preferable) and to voluntarily give 10 specimens each of their handwriting, with each specimen on a separate sheet of paper.  Since coercion cannot be used in obtaining specimen signatures, to preclude later charges to this effect, the veteran and spouse should be requested to sign the following statement:  I/we hereby agree that these specimen signatures are voluntarily given."  If possible, several samples of signatures previously made should be obtained (i.e., canceled checks, charge sales slips).  The specimen signatures, documented method of determining identity, loan folder and C-file, if available, will be forwarded to Central Office (26B) for review.  If the property has not been acquired, custody will be retained by VA, but payment for the transfer of the property and the claim under guaranty will be held in abeyance until a determination is made regarding the liability under the guaranty.  If a property has been acquired prior to the allegation of forgery, the Property Management Section will be advised immediately to stop any further activity regarding the property (i.e., repair contracts will not be awarded and property will be removed from the market if listed for sale or an offer is pending) until the case has been reviewed by Central Office.  (See par. 2.18f.)



	e.  Cases Involving Fraud or Misrepresentation.  Title 38 CFR 36.4325(a) provides that the Secretary snall be relieved of liability when the lender or the holder or the agent of either participated in fraud or in misrepresentation in procuring the guaranty.  Upon receipt of evidence of possible fraud or misrepresentation with respect to the origination of the loan (i.e., false verification of employment statements, verification of deposit statements, credit reports; false information in loan application and supporting documents; misuse of entitlement) the case involved should be referred to Veterans Services Division to conduct a field examination using VA Form 27-3537a, Field Examination Request, or such other form or memorandum as may be designated by station management for this purpose.  The purpose of the field examination is to facilitate a timely identification of cases where VA's guaranty may be adjusted or rescinded due to fraud, forgery and/or misrepresentation and to provide more complete information to the IG (Office of the Inspector General) when cases are referred to them.  Accordingly, a field examination will not be necessary if sufficient information is already available to support a referral of the case to Central Office (26B) for determination and/or a referral to the IG.  Guidance should be obtained from the District Counsel as to procedures to be followed in the field examination process in order to preclude any VA actions which might impair the effectiveness of a subsequent investigation by the IG or other law enforcement agencies.  The field examination should include but not be limited to, interviews with the veteran-borrower, and spouse (if any), real estate broker, employers, and any other parties who may have vital information or facts concerning the circumstances in the case.  An examination should be made of the lender's records pursuant to the authority under 38 CFR 36.4330(b), if it is deemed appropriate and necessary under the facts in the case.  The field examination report
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and supporting documents, the loan guaranty folder, the C-file, if available, and the station's recommendation will be forwarded to Central Office (26B) for review.  If the property has not been acquired and the present holder is not a holder in due course (i.e., the holder is the originating lender or a subsidiary or affiliate of the originating lender), payment for the transfer of the property and the claim under loan guaranty will be held in abeyance until a determination is made regarding the liability under the guaranty.  If the present holder is not a holder in due course and the property was acquired prior to the allegation of possible fraud or misrepresentation, the Property Management Section will be advised immediately to stop any further activity regarding the property (i.e., repair contracts will not be awarded, and the property will be removed from the market if listed for sale or an offer is pending) until the case has been received by Central Office (261).  If, however, the present holder is a holder in due course (i.e., other than the originating lender or its subsidiary or affiliate), payment for the transfer of the property and claim under loan guaranty will be paid, if otherwise in order, and the property will be disposed of in accordance with existing procedures.  (Also see par. 2.18f.)



	f.  Confidential Nature of Report.  In no case shall a report of field examination be released or copied for distribution outside VA, except to another Government agency if proper under existing instructions.  However, certain information contained in the report may be released to any party privy to the loan, provided station management, with the advice of District Counsel, concludes that the release would serve to minimize the Secretary's loss (38 CFR 1.512).  In any event, the source of the information will not be divulged.



	g.  Referrals to the Office of the Inspector General.  Cases will be referred to the IG for investigation after an initial determination of possible fraud or material misrepresentation has been made.  Determinations of fraud or material misrepresentation are made by Central Office under the procedures detailed in subparagraph e above.  Individual cases are generally referred to the IG, if appropriate, after review by or consultation with Central Office.  Cases may be simultaneously referred to Central Office and the IG, or copies of the letter of referral to Central Office may be provided to the IG, if such arrangements have been made between the station and the IG office of jurisdiction.  When a field examination is inconclusive with respect to a finding of fraud or misrepresentation, but it appears further investigation by the IG may be appropriate, stations may defer submission of the loan folder to Central Office until the IG's investigation is complete.  However, a copy of the cover letter to the IG must be provided to Central Office (26B).  Referrals to the IG should be made to the local Assistant Inspector General for Investigations (51) and should include as much of the following as feasible:  (1) A description of the alleged fraud; (2) the identities, addresses and telephone
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numbers of pertinent participants; (3) an estimate of the actual or potential loss to the Government; and (4) copies of pertinent records, including station field investigations and applicable loan origination documents.



	h.  Application of 38 CFR 36.4325.  Conditions which authorize VA to deny or reduce guaranty liability are provided in 38 CFR 36.4325.  Denial of liability is addressed in 38 CFR 36.4325(a) and reduction of liability is addressed in 38 CFR 36.4325(b) and (c).



	(1)  Forgery.  Normally, forgery of the security instruments, loan or guaranty application or other loan processing documents which are essential to the underwriting process will provide a basis for a complete denial of liability regardless of who currently holds the loan.  A finding that the veteran's discharge certificate or certificate of eligibility is counterfeit or falsified will have a similar effect.



	(2)  Fraud or Willful Misrepresentation.  A finding that the original lender obtained guaranty as a result of willful and material fraud or misrepresentation (e.g., hiding unacceptable credit by obtaining multiple credit reports and only providing VA with the report which shows an acceptable credit history; submitting materially false information as a result of allowing the veteran to hand-carry employment, deposit or other income or credit verifications instead of mailing them directly to the employer or depository or proper source of information; not reporting a second lien executed in connection with the loan closing to reimburse the seller or a third party for costs of the transaction which are not payable by the veteran or not disclosed in the loan application package) will provide a basis for denial of liability if the fraud or misrepresentation affected VA's decision to guarantee the loan and if the loan holder is not a holder in due course.  If the present holder is a holder in due course, it is entitled to the benefits of the guaranty.  In such cases, however, VA may proceed against the original lender for recovery of the claim payable.  In addition, regardless of whether a determination is made by Central Office to deny or reduce liability, such cases may provide a basis for suspension of the broker, loan officer or lender, or legal action against one or more parties to.the transaction.



	(3)  Non-Willful Misrepresentation.  Cases in which apparent misrepresentation takes place without the willful complicity of the lender (e.g., relatively minor errors in judgment in processing the loan package resulting from misunderstandings of the lender, or cases when the veteran or some other party intentionally misinforms the lender as to facts which are used in underwriting the loan) do not provide a basis for complete denial of liability.  If the misrepresentation or error is material to the approval of the loan and it is determined that knowledge of the misrepresentation or error was available to the lender prior to loan closing, it may be appropriate to reduce VA's claim liability to the extent that it can be shown to have
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been increased by the misrepresentation or error.  These cases will be submitted to Central Office (26B) for review with the station's recommendations.  A pattern of cases involving negligence or poor underwriting may also provide a basis for suspension of the lender or the employee involved, or some other responsible party.  With respect to loans processed on a prior approval basis, VA is responsible for review of the underwriting action and any error by a lender which should clearly have been detected during VA's review will generally not provide a basis for claim adjustment.  Copies of all correspondence to and from Central Office on such cases will be placed in the lender's file regardless of whether a claim adjustment or denial has been authorized.



	(4)  Basically, in determining whether a claim adjustment or demand for reimbursement would be appropriate, Central Office will first decide whether the misrepresentation was material to the decision to approve the loan.  If so, the next decision must be whether the misrepresentation was willful.  In making this latter decision, the test to be applied is whether "the lender knew or should have known" that the information provided to VA was not correct.  Stations will therefore, bear these criteria in mind when referring cases to Central Office for possible claim adjustment or demand for reimbursement.



SECTION II.  LIQUIDATION OF SECURITY



2.06  TERMINATION OF DEBTOR'S RIGHTS IN PROPERTY



	a.  Holder's Intention to Foreclose.  VA Forms 26-6850a and 26-6851 have been provided for the purpose of notifying VA of a holder's intention to foreclose the security.  The holder of the obligation may take the contemplated action after the expiration of 30 days.  It should be remembered that a holder may elect the legal action to pursue, even though the personal liability of the obligors is thus released, unless contrary instructions are issued within 15 days following receipt of notice of the action elected (38 CFR 36.4324(f)). When a holder gives notice of intention to foreclose and the foreclosure action is stopped, but the default is not cured, no further notice of intention to foreclose need be given.  The holder must furnish copies of all procedural papers as required by 38 CFR 36.4319 if foreclosure is again instituted.  If, however, the default is cured, the holder must furnish the notice prescribed by 38 CFR 36.4317 before suit is instituted following a subsequent default.



	b.  Advice to Holder.  [A waiver the 30-day waiting period specified in 38 CFR 36.4317 will not normally be granted until all the facts and circumstances in the case are obtained and a determination made that such action is advisable.  The 30-day period must, however, be routinely waived in any advice to a holder that provisions of 38 CFR 36 4319(f) are being applied to establish a cut-off date (see par. 2.12d).  The 30-day period must also be routinely waived when the property has been abandoned, or is otherwise subject to depreciation and
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waste, and the holder is required to take immediate action to terminate the loan under 38 CFR 36.4346(i).  All advice to the holder relating to the application of specific provisions of the regulations will be in writing over the signature of a VA official authorized to act for the Secretary under 38 CFR 36.4342 and so written that no doubt will be left in the mind of the holder as to the authorization granted or as to the related official requirements.  Consideration will be given to all the facts in the case, including the loan service report, if any, to determine whether any action will be taken to forestall foreclosure proceedings.  If a procedure or program has been decided upon which requires the application of a certain section of the regulations, that section should be specifically mentioned in the letter to the holder so that there can be no misunderstanding.



	c.  Preservation of Personal Liability.  In a number of States, a holder has alternative legal remedies for liquidating a security, one or more of which may operate to release the personal liability of the obligors.  Under the regulations, a holder is permitted an election of legal remedies unless within 15 days following the receipt of the notice of intention to foreclose it is specifically instructed to preserve the rights in personam (38 CFR 36.4524(f)).  It is, therefore, important that the matter of whether the personal liability of a particular obligor is to be preserved be determined promptly and the holder notified of any such requirement within 15 days after receipt of notice of intention to foreclose.  The instructions furnished the holder in this respect will be stated clearly so as to be readily understandable by all parties concerned.  [VA also has responsibilities in maintaining the liability of obligors.  In order to preserve the right to establish an indebtedness under indemnity following foreclosure, Vail v. Brown requires that notice of the foreclosure sale be provided to all former owners who will be held liable on that basis in transferee default cases.  Similar notice must be given to all current and former owners who will be held liable under subrogation and to all current owners who will be held liable under indemnity, although such notice may not be legally necessary to validate an indebtedness.  Procedures for providing notice are outlined in M26-3, paragraph 2.34b(4)(c).]  If the holder has been instructed to preserve the borrower's personal liability and further information is developed through personal supplemental servicing that indicates it would be appropriate to use a liquidation procedure which releases the borrower from liability, the holder should be promptly advised of the change in VA's requirements.  When consent is given to the release of the personal liability of any of the obligors, it must be in writing and over the signature of a VA official authorized to act for the Secretary under 38 CFR 36.4342.



	(1)  Deficiency Judgments.  When a deficiency judgment is obtainable in connection with or incident to the foreclosure suit without a substantial outlay of additional time and money for costs and fees and without other adverse consequences, the holder will be requested to obtain a deficiency judgment even though it does not appear that the debtor(s) is presently in a position to pay the judgment.  When a personal judgment for the deficiency can be taken only by a separate suit or will entail substantial additional expenses, the holder will be requested to obtain a judgment only if the probability of collection is reasonably good.  VA will not, as a matter of course, request holders to obtain deficiency judgments.  The decision in each case will be based on its individual 
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merits and such action will be taken only when deemed advisable after giving full consideration to the cost of procuring the judgment; the question of obtaining service on the veteran; the likelihood of collection of the indebtedness; and any other pertinent facts in the case.  This policy is, of course, inapplicable to the lender's right to take action for the protection of its own interests.



	(2)  Right of Indemnity.  There are two legal grounds which support VA's right to effect collection of the amount paid on a claim under guaranty:  (a) the right of subrogation and (b) the right of indemnity.  When obligors are released from personal liability due to some act of commission or omission on the part of the holder, the obligors may, nevertheless, remain liable for the indebtedness by virtue of VA's right of indemnity.  (See Adm. Dec. 625.)  This remains true even though VA may have concurred in the action taken by the holder, unless in consenting to the release of the right of subrogation, VA also consented to a release of the right of indemnity.  However, VA's right of indemnity exists only against the principal debtor; i.e., the veteran for whom the loan was guaranteed, and does not exist against comakers, endorsers, surties, or assumers on the loan, unless the indemnity obligation has been specifically assumed by some other obligor.  It is legally possible for VA to release one of these rights without impairing the other (Ops. Sol. 341-49 and 383-49).  Likewise, it is legally possible for VA to release both rights.



	d.  Full or Partial Release of Collection Rights.  Under the provisions of 38 U.S.C. 3720, the Secretary has the authority to compromise, waive or release any right or claim which may be acquired.  This authority includes waiver and compromise of rights to collect debts which may be established under subrogation or indemnity.  Full or partial release of collection rights may be exercised prior to a liquidation sale by Loan Guaranty under the provisions of 38 CFR 36.4323(e)(1) through (4).  This authority permits VA to reduce the number and size of debts established against veterans.  It is to be exercised when personal supplemental servicing indicates a release will:  (1) facilitate loan termination; (2) reduce the size of the claim payable sufficiently to justify waiving the collection rights VA would otherwise obtain as a result of the termination of the loan; and/or (3) preclude the establishment of liability accounts which would appear to be uncollectable based on the obligor's financial situation.  It is also intended to improve VA's debt management effectiveness by allowing for negotiation of debt amounts and repayment terms which are realistic in view of the obligor's financial situation and by obtaining the obligor's agreement in the form of a promissory note.  Exercise of waiver and compromise authority after a liquidation sale is restricted to the Committee on Waivers and Compromises by 38 CFR 1.955 and 1.956.



	(1)  Considerations Incident to Release.  In general, a default becomes insoluble because the obligors are no longer able to maintain the terms of the mortgage.  In many cases, a liability account established after foreclosure may not be collectable.  This
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is especially true with borrowers whose job skills and income potential were marginal at loan origination and who have suffered a loss in disposable income, or have been required to relocate in order to remain employed, and are unable to sell their home without special assistance due to a decline in market values.  In addition, an obligor's right to have the debt discharged through bankruptcy further reduces the collectability of liability accounts, especially when the debt is sizeable and the obligor's assets are insufficient for sale by a bankruptcy trustee to be applied to creditors' claims.  There is no benefit to VA in establishing debts which are uncollectable, which will likely qualify for waiver by the Committee on Waivers and Compromises or, with respect to GIF (Guaranty and Indemnity Fund) loans, which will be subject to cancellation because VA is unable to clearly demonstrate fraud, misrepresentation or bad faith.  Moreover, the ability to offer a preforeclosure waiver or compromise to the veteran may enable VA to obtain cooperation in terminating the loan to reduce the amount of the claim VA must pay as a result of the default.



	(a)  Full or partial release of debt collection rights may be justified:



	1.  In compromise sales agreement and deed in lieu of foreclosure cases, which always entail a clear compensating benefit to the Government; i.e., a reduction in VA's potential claim liability;



	2.  When no alternative to foreclosure is practicable despite the obligors' responsiveness to supplemental servicing and cooperation with VA and the loan holder.  Normally, this will be the case when a deed in lieu of foreclosure or a private sale with a compromise agreement proposed by a veteran would be acceptable to VA but is precluded by circumstances beyond his/her control (e.g., a substantial market decline in the property value prevents VA from accepting conveyance, or marital problems preclude a spouse's agreement to the conveyance) and the veteran does not appear to have the ability to repay the full amount of the projected debt after foreclosure within a reasonable period of time without undue hardship; and/or,



	3.  When the obligor is willing to agree in writing to repay VA a portion of the estimated debt, through a repayment plan or in a lump sum, thus improving the likelihood of recovery of the claim paid by the Government due to the loan default.  It should be remembered, however, that reducing claims paid by VA is the primary purpose of this procedure; improving the potential for debt collection is secondary.



	(b)  A full preforeclosure waiver will avoid the need for reconsideration of a case by the Committee on Waivers and Compromises.  A negotiated preforeclosure compromise should reduce the likelihood of a subsequent waiver request by a veteran-obligor since he/she participated in the process of establishing the debt and agreed to the amount established.
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	(c)  Consideration of a preforeclosure release should be part of supplemental servicing in every case when the default is determined to be insoluble.  Reconsideration is necessary whenever information developed through subsequent supplemental servicing indicates it is beneficial.



	(2)  Procedures--Liability Determination.  A preliminary review to determine the borrower's liability to VA must be completed as early as possible when the default is insoluble.  The liability of the borrower is an important consideration in negotiating a preforeclosure release.



	(a)  The establishment of GIF affects loans closed after December 31, 1989, and generally eliminates the veteran's liability to repay VA for claims paid.  Original veteran-borrowers do, however, remain liable in cases involving fraud, misrepresentation or bad faith.  If fraud, misrepresentation or bad faith is suspected, a preforeclosure waiver would not be appropriate.  These cases should be handled in accordance with paragraph 2.05.



	(b)  Supplemental servicing of GIF loans should generally be consistent with servicing of loans originated before 1990.  This is because a veteran's willful default or failure to cooperate with VA in pursuing an alternative to foreclosure which will reduce the Government's claim liability may be interpreted as bad faith on the part of the veteran.  When bad faith on the part of the veteran exists, a liability account must be established after foreclosure notwithstanding the release of liability provisions applicable to GIF loans.



	(c)  If the obligor on a non-GIF loan is the original veteran-borrower and remains liable, an early decision on the collectability of an estimated or reduced debt to the Government should be made.  A decision to release a portion of the estimated debt will also depend on the borrower's cooperation with VA servicing efforts.



	(d)  If the borrower is a transferee who would not be liable to VA for repayment of a claim, as may be the situation if the loan originated prior to March 1, 1988, or the transfer was not approved, it probably would not be productive to attempt to require him/her to become obligated to VA.  In such cases, the transferee should be reminded of the benefit of avoiding a foreclosure on his/her credit record.  A nonliable transferee's cooperation in pursuing a deed in lieu of foreclosure or a private sale of the property with a compromise claim should be solicited if the claim payable can be reduced even though no promissory note will be obtained.  Since provisions of the Veterans Benefits Amendments Act of 1989, enacted December 18, 1989, encourages VA to waive a veteran's debt created as a result of a transferee's default, any reduction of VA's claim liability will generally be advantageous when the transferee is not a liable obligor, even if the selected alternative to foreclosure effectively prevents VA from establishing an indebtedness against the original veteran.
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	[(e)  In a transferee default case, if there is no indication of fraud, misrepresentation or bad faith on the part of the original veteran-borrower, a preforeclosure release of VA's collection rights will be consistent with the intent of the Veterans Benefits Act of 1989.  In such cases, it is not necessary to have personal contact with or obtain a financial statement from the veteran before granting the release.



	(f)  A preforeclosure release of VA's collection rights may not be granted to a veteran whose loan closed based on a commitment made on or after March 1, 1988, without detailed review of the facts in the case.  These loans normally can not be assumed unless the transferee is found to be qualified from a credit and income standpoint.  In this case, the veteran is released from liability at the time of loan assumption, so a preforeclosure release of VA's collection rights against the original veteran would be redundant.  If the veteran disposed of the property without obtaining a release of liability, one of three events occurred:



	1.  The transferee was not found to be qualified from a credit and income standpoint but the assumption was approved by VA as being in the best interest of the Government and the veteran agreed to remain liable; or,



	2.  The veteran disposed of the property without a formal assumption of the loan (i.e., by conveying title subject to the mortgage); or,



	3.  The transferee formally assumed the loan but was not qualified from a credit and income standpoint.



In the first of these situations, the veteran specifically agreed to remain liable, so a preforeclosure release would not usually be appropriate.  From an equitable standpoint, however, a detailed review of the case should be completed prior to foreclosure.  A finding that the circumstances in the case would require granting a retroactive release of liability under 38 U.S . C. 3713(b), if the loan commitment had been issued prior to March 1, 1988 (see M26-3, pars. 2.58 and 2.59) will justify a preforeclosure release.  In the second and third situations, the veteran may be considered to have shown bad faith in permitting transfer of the property to a party who was not qualified.  Since bad faith precludes preforeclosure waiver, such cases may not be approved.]
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	(3)  Procedures--Supplemental Servicing.  A complete servicing history of the default and financial profile of the obligor must be obtained and VA records will be documented to provide a basis for considering the establishment of an indebtedness or waiving such indebtedness, in whole or part.  (See M26-3, par. 2.34.)



	(a)  Resolution of an insoluble default through an alternative to foreclosure which reduces the amount of the claim payable by VA will generally be in the best interest of the Government and should be pursued regardless of whether a case initially appears to be appropriate for a preforeclosure-waiver or compromise.



	(b)  The ability to offer a preforeclosure waiver or compromise can be an effective tool in encouraging an obligor to cooperate with VA.  Care must always be taken, however, to avoid giving the appearance of threatening or coercing an obligor with the prospect of a large indebtedness if he/she does not cooperate.  GIF loans will require special tact since original veteran-borrowers may believe they cannot be held liable to reimburse VA for the claim paid, whether or not they are willing to cooperate in reducing the Government's liability.



	(c)  Once the reason for the default is determined to be beyond the obligor's control, and the default is determined to be insoluble, complete information on the obligor's current financial situation should be developed and documented (if it has not already been obtained).  It is preferable to complete VA Form 26-8844, Financial Counseling Statement, VA Form 4-5655, Financial Status Report, or to have VA Form 26-6807, Financial Statement, executed by the obligor.  However, a detailed VA Form 26-6808, Loan Service Report, completed by the LSR during the course of a servicing contact may be used for this purpose if it includes information on the value of assets owned by the obligor so that his/her net worth can be estimated.



	(d)  A credit report should be obtained to confirm the financial information provided.  Normally, in the interest of saving time and reducing processing costs, a credit report obtained through a terminal in the station will be acceptable for this purpose.



	(e)  Specific alternatives to foreclosure of insoluble defaults are:  private sale of the property (in equity cases); compromise claims (see par. 2.09); deeds in lieu of foreclosure (see par. 2.17); and refunding (see M26-3, par. 2.38).  In jurisdictions where there is a choice of foreclosure procedures and/or related redemption periods, election of a foreclosure procedure which is less costly, shorter or reduces the redemption period may also be considered as alternative to election of a procedure which takes more time and may increase VA's claim liability but would provide a legal basis for establishment and collection of an indebtedness against the veteran.  Loan service representatives should also be familiar with station policy concerning resale of properties to a former owner after foreclosure (see M26-5, par. 3.21).
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	(f)  Knowledge of the facts in the case and the cooperation of the obligor in responding to VA servicing efforts will be necessary before a decision can be made as to the appropriateness of an alternative to foreclosure as well as to a preforeclosure waiver or compromise.  In addition, it will be necessary to evaluate the obligor's ability to repay all or any of the anticipated debt within 6 years of the termination of the loan.



	(4)  Procedures--Evaluation of Financial Information.  Any preforeclosure waiver or compromise is discretionary on the part of VA and proper exercise of the authority provided by 38 CFR 36.4323(e) will depend on the skill of experienced LSR's in developing financial information and evaluating the effectiveness of alternatives to foreclosure, and the judgment of Loan Guaranty management in deciding whether to approve specific proposals.  The regulation requires consideration of several factors of the obigor's financial situation:



	(a)  Current and Anticipated Family Income.  This factor includes recognition of the obligor's employment skills and experience.  The fact that an obligor is unemployed or underemployed at the time the case is reviewed does not mean he/she will always remain so; however, estimates of future income should be based on the obligor's particular skills.  It would be inappropriate to assume an unskilled obligor has the potential to earn more than minimum wages in the future unless the demand for labor in the area is such that most unskilled workers are paid salaries above the minimum wage level.



	(b)  Assets and Net Worth.  To ensure the obligor is not avoiding an obligation which could be readily repaid through liquidation of assets, financial information obtained should include a description of all assets and an estimate of their value so VA can determine his/her net worth.  If a situation is found in which the obligor lacks sufficient current income to maintain the obligation, but holds substantial assets in the form of stocks, bonds, securities, other real estate, etc., he/she should be expected to liquidate these assets to cure the default or to reimburse VA for the amount of any claim paid due to the default.  In reviewing an obligor's assets and net worth, it may be useful to compare the current report with the information provided in the original loan application.



	(c)  Current and Anticipated Obligations.  Many times a loan default occurs because of temporary financial obligations; in other cases, a default occurs because of a major ongoing obligation (e.g., the need for extended medical care for a family member) arises after loan origination.  In most loan default situations the obligor has no short-term ability to repay an indebtedness to VA.  If there is an ability to pay, the default may be willful or potentially cured.  To fairly evaluate repayment potential, it is necessary to compare estimated future income and obligations.



	(d)  Credit Report.  A current credit report should be obtained in every case to confirm reported obligations.  An in-file report should suffice in most cases.



2-28



�September 20, 1993	M26-4

										Change 6



	(e)  Repayment Terms.  When VA compromises collection rights under 38 CFR 36.4323(e), the amount of indebtedness which is established must be acceptable to VA and the obligor and be limited to an amount which the obligor can realistically be expected to repay.  An obligor will not be considered subject to undue hardship if his/her residual income, after meeting all fixed obligations, including the obligation to repay VA, is no less than the minimum residual income used in underwriting VA-guaranteed loans in the area.



	(f)  Duration.  Deferral of the initial repayment installment for 1 year will normally be appropriate in Loan Guaranty cases because the obligor is already in financial difficulty, will likely incur additional expenses in relocating, and is not in a position to comply with any agreement to begin payments sooner.  The maximum repayment term is limited to 6 years and includes a 1 year deferral period.  The 5 year repayment period was selected because it represents the maximum term over which consumer debt is usally financed.  A shorter period may be selected by agreement between VA and the obligor.  Approval by the Chief Benefits Director or the Director, Loan Guaranty Service should be obtained for a longer term than that authorized by the regulation (see 38 CFR 36.4335).



	(g)  Amount of Debt.  Review of the obligor's financial situation will indicate a reasonable monthly repayment amount.  The maximum total indebtedness amount established, including interest at the rate in effect for Loan Guaranty debts at the time the debt agreement is executed, should result in a monthly installment over the repayment term no greater than that determined to be realistic under subparagraph (e) above.  The total indebtedness established may not exceed the estimated amount of the claim which will be paid.  A debt can, however, be negotiated in an amount less than the maximum the obligor has the ability to repay if necessary to obtain agreement to an alternative to foreclosure which will reduce the claim payable.



	(5)  Procedures--Conditions for Full Release of Collection Rights.  Considerations to be taken into account in deed in lieu or foreclosure cases are discussed in paragraph 2.17.  If the loan is to be terminated by foreclosure, or under the compromise sales agreement procedure discussed in paragraph 2.09, full release of VA's collection rights will be appropriate provided:



	(a)  The obligors responded to VA outreach efforts, cooperated fully with VA in exploring all reasonable alternatives to foreclosure, and the facts in the case, including financial information, were completely developed through personal supplemental servicing;



	(b)  The default was not willful (i.e., it was caused by circumstances beyond the control of the obligor), and no indications of fraud, misrepresentation or bad faith on the part of the obligor are found;
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	(c)  The obligor does not appear to have the ability to repay any of the anticipated debt within a reasonable period of time (generally not to exceed 6 years) following the completion of foreclosure and, at the same time, provide the necessities of life for him/herself and family; and,



	(d)  There were no realistic alternatives to the compromise agreement or foreclosure.



	[(e)  In transferee default cases the original veteran, or a veteran transferee who acquired the property through substitution of entitlement, should be considered for a preforeclosure release of VA's collection rights within 30 days after receipt of VA Form 26-6851 unless there is an indication of fraud, misrepresentation or bad faith on the veteran's part which would justify denying a release or postponing a decision until further information is developed.  In transferee defaults there is generally no fault on the part of the veteran and, if a debt were to be established, the Committee on Waivers and Compromises could find that the lack of fault, in the absence of other elements of equity and good conscience which might suggest waiver was inappropriate,  outweighs a finding that collection of the debt would not impose undue financial hardship.  Accordingly, a financial statement and credit report on the veteran is not necessary and the decision should be made promptly unless there is a specific reason for postponement.]



At the time VA determines a full release of collection rights will be granted, a memorandum documenting this release and explaining why it is granted will be signed by an official authorized to act for the Secretary under 38 CFR 36.4342 and placed in the loan folder.  The memorandum should also state that the release applies only to VA's collection rights and does not provide for restoration of entitlement unless VA is reimbursed for the amount of claim paid.  A copy of this memorandum may be furnished to the obligor.



	(6)  Procedures--Guidelines for Partial Release of Collection Rights.  Partial release of VA's collection rights should be considered when an obligor is precluded from obtaining a full release because he/she appears to have the ability to reimburse the Government for part of the anticipated amount of claim payable.  If it appears appropriate to reduce VA's collection rights to an amount which is less than the anticipated debt following foreclosure, the obligor should be requested to sign a written agreement acknowledging liability to repay VA a specif ic amount.  The agreement should set forth the projected terms for repayment and be supported by a promissory note.  Terms of repayment should be based on an analysis of the obligors financial situation and should require payments, with interest at the rate in effect of Loan Guaranty liability accounts at the time of execution, to begin 1
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year from the estimated foreclosure sale date and be completed within a 5 year payment term.  District Counsel should be requested to provide guidance on the format of the agreement and related promissory note.



	(7)  Procedures--Initial Documentation.  Before VA agrees to a partial release, the obligor must execute a written agreement acknowledging liability to VA and willingness to execute a promissory note.  The original agreement will be placed in safekeeping and a copy retained in the loan folder.  (This copy will be disposed of in accordance with RCS VB-1, part I, item No. 13-052.100 at the time the original document is merged with the related loan folder.  The original ;document should then be disposed of in accordance with RCS VB-1, part I, item No. 12-076.000.)



	(8)  Procedures--Decision by Loan Guaranty.  After the LSR performs required supplemental servicing to determine the possibility of a preforeclosure release, and has obtained the obligor's written agreement acknowledging liability to VA and willingness to execute a promissory note, the loan folder will be referred to a supervisor with a memorandum including the pertinent facts of the case and a recommendation concerning the possible release.   If the supervisor approves the recommendation, the loan folder must be submitted for review by an appropriate official authorized to act for the Secretary under the provisions of 38 CFR 36.4342.  Once a preforeclosure release determination has been made, the case will be returned to the LSR for further development.



	(9)  Procedures--Promissory Note.  Language for the required promissory note should be requested from District Counsel.  It should be similar to the promissory note used with compromise agreements and deeds in lieu of foreclosure.  The note will provide for regular monthly payments at the rate in effect for Loan Guaranty liability accounts at the time of execution, to begin 1 year from the date of liquidation and continue for 5 consecutive years.  The obligor can agree to other terms of repayment acceptable to VA, including a lump sum settlement.  The note should be executed by the obligor in the station or sent (by certified mail), along with a preaddressed return envelope, to the obligor for execution together with a letter explaining the note and that failure to execute the note timely will result in no release being granted.  The letter will include the full amount of debt that the obligor is expected to repay, as well as the name and telephone number of a VA representative who may be contacted at the station if there are any questions.  The original executed note will be placed in safekeeping and a copy retained in the loan folder.  (This copy will be disposed of in accordance with RCS VB-1, part I, item No. 13-052.100 at the time the original document is merged with the related loan folder.  The original document should then be disposed of in accordance with RCS VB-1, part I, item No. 12-076.000.)
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	(10)  Advice to Holder.  A preforeclosure debt waiver will usually be associated with the obligor's agreement to cooperate with VA in pursuing a specific alternative to foreclosure.  This agreement cannot, however, be completed without the assistance of the loan holder since the holder has primary responsibility for termination action.  Accordingly, as soon as a decision is made on the acceptability of a preforeclosure waiver (as well as to the acceptability of a specific alternative to foreclosure which the LSR may have proposed in connection with the waiver), and the loan folder is returned to the LSR, the LSR must advise both the obligor and the holder of VA's decision and obtain the loan holder's cooperation in completing the termination action.  Notice to the holder will be given by telephone and confirmed in writing.  In addition, since the default will have been determined to be insoluble at this point and an appropriate means of loan termination selected, the holder will also be advised in writing of the applicable cutoff date under 38 CFR 36.4319(f).  (See par. 2.12.)  Prompt notice of a, preforeclosure release of VA's collection rights is especially important when the release is granted to an original veteran obligor in a transferee default case because it may enable the holder to avoid additional legal expenses which would be necessary to maintain the veteran's liability in the foreclosure action.



	(11)  Advice Regarding Indebtedness.  VA Form 26-1833, Advice Regarding Indebtedness of Obligors on Guaranteed or Insured Loans, must be properly annotated concerning any release under 38 CFR 36.4323(e).  (See par. 3.17h(4).)



	(12)  Restoration of Entitlement.  Veteran-obligors will be informed in writing as part of the negotiation and agreement process that a preforeclosure release of VA's collection rights does not qualify them for restoration of Loan Guaranty entitlement.  A veteran may apply for restoration of entitlement at any time.  Entitlement will, however, be restored only after VA has been reimbursed for the full amount of the claim paid.  When a preforeclosure release of VA's collection rights is granted to a veteran in a transferee default case, a letter should be sent which is patterned after figure 13 in Manual M26-3.  This letter advises the veteran that Loan Guaranty entitlement cannot be restored unless VA's claim is repaid.  It also advises the veteran that foreclosure on the transferee may affect his/her credit rating and that the loan holder may still hold the veteran accountable for a deficiency.
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	e.  Value of Property Exceeds Indebtedness.  It is VA policy to encourage holders to afford a veteran whose loan is hopelessly in default a reasonable time in which to sell the property and salvage any equity he or she may have in it.  However, it is not VA policy to attempt to sell the property for the veteran, nor advise a particular broker of the default and suggest that he/she attempt to sell the property or even to refer the veteran to a particular broker.  The assistance which VA will afford the veteran in these cases will be limited to asking the holder to give the veteran time to sell the property and suggesting that the veteran contact a broker of his or her own choice and list the property for sale.  If the holder agrees with the request for forbearance, appropriate coding should be performed in LCS to reflect the intervention action.



2.07  EXAMINATION OF THE SECURITY



	a.  Fair Market Value.  After every reasonable effort has been made to cure the default, without success, the encumbered property securing the loan will be examined and its fair market value determined, preferably by means of a proper appraisal.  The holder will notify Construction and Valuation by telephone at the time notice of sale is forwarded to VA (or whenever the station determines appropriate), but no later than 30 days prior to the estimated or actual sale date.  The Construction and Valuation Section will assign a fee appraiser and the holder will order the appraisal directly from the appraiser.  The holder shall advise the telephone assignment clerk that the purpose of the appraisal is for the liquidation of a home loan guaranteed pursuant to 38 U.S.C. 3710, and that the existing VA case number will be used for the appraisal assignment.  The holder will pay the appraiser's fee and be reimbursed for this expense in full on the claim under loan guaranty.  Should the borrower attempt to pay the full arrears after the appraisal is obtained, the holder will include the cost of the appraisal in its computation of the total amount delinquent.  When submitting written notification to VA regarding the approaching sale date, the holder will include the unused portion of VA Form 26-1805, Request for Determination of Reasonable Value.  However, VA will not consider the lender/holder/servicer's appraisal request acceptable
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unless it provides adequate instructions to the appraiser regarding arrangements for interior and exterior access to the property.  In the case of occupied properties, the request must indicate the name and telephone number of the current or last known occupants.  If the property is vacant, the appraisal request should indicate that keys to the property have been provided to the appraiser or the request must provide specific alternative instructions for the appraiser to use in arranging to gain access to the property such as the name and telephone number of a local individual to contact.  Appraisers are required to make diligent efforts to gain access to occupied properties.  When properties are determined to be vacant, the appraiser must gain access and it is the lender/holder/servicer's responsibility to assist the appraiser in gaining access so that a proper appraisal can be completed.  The appraiser will not complete an appraisal in vacant property cases until interior access has been gained and upset price advice will not be issued until an acceptable appraisal has been received.  In such cases, VA liability will be limited through the application of 38 CFR 36.4319(f) as of the originally scheduled sale date.  If the appraisal request involving a vacant property does not provide adequate instructions for gaining interior access, or the appraiser determines that a property indicated as occupied has been vacated, the fee appraiser must contact the requester by telephone to advise them that the appraisal cannot be completed without interior access and that the requester's assistance in gaining access is required.  The fee appraiser must also contact the Construction and Valuation Section to advise of the access problem.  The case file will be documented to indicate that there are access problems for timeliness purposes and Construction and Valuation will formally notify Loan Service and Claims that the liquidation appraisal may be delayed.  An exception to the requirement for the lender's assistance in providing interior access in vacant property cases may be made by VA if local law prohibits the lender from gaining or assisting in gaining access to the property, or on a case-by-case basis when other extenuating circumstances are considered by VA to exist (e.g., the appraiser considers access to present a legitimate hazard, the owner's personal effects remain in the property and there is a legitimate concern by the lender of exposure to litigation in such cases).  When an exception is made, the appraiser will perform an exterior-only appraisal as described in Manual M26-2, paragraph 2.19d(3).  If VA Form 26-1805 is not included, Loan Service and Claims will take appropriate action to assure that the appraisal is ordered.  Coordination between the Construction and Valuation and Loan Service and Claims Sections is essential in establishing proper controls for the telephone assignment procedure.  (For procedures regarding manufactured housing liquidations, refer to par. 4.13.)  A liquidation appraisal will be considered valid for a period of 6 months from the date the property value is assigned unless the review performed by the Construction and Valuation Section indicates that a shorter validity period is warranted because of the volatility of the local real estate market.  In such cases, the Construction and Valuation Section will note the appropriate
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validity period on FL 26-565.  If the appraisal is made by a staff appraiser, the URAR (Freddie Mac Form 70/Fannie Mae Form 1004, Uniform Residential Appraisal Report) will, nevertheless, be prepared.  Unless included in the appraisal report, the general condition of the property should be observed.  If repairs appear necessary for its preservation, or are desirable from the standpoint of future sale, a reasonably accurate estimate of such repairs and an estimate of the current value of the property as repaired should be obtained.  The holder will be notified whenever it appears that prompt action should be taken to protect the security against waste, vandalism, or damage by the elements.



	b.  Exception to Obtaining Appraisal.  An exception to the requirement for an appraisal is authorized in certain cases (particularly projects containing substantially identical properties) when the station has sufficient information in its possession to make an accurate determination of value for liquidation purposes without obtaining a new appraisal. (See M26-2, par. 2.31.)  Requests for appraisal in such cases will be forwarded to the Construction and Valuation Section for establishment of value.  The value so assigned by memorandum from that section will be entered by the Loan Service and Claims Section in item 17 of VA Form 26-6713 and will be the basis for determining the maximum bid in portfolio loan cases or the specified amount in guaranteed loan cases.  The memorandum will be attached to VA Form 26-6713.  If considered feasible to do so, the authorized Loan Guaranty official may direct that a new appraisal be obtained in lieu of concurring in the amount specified or the maximum bid entered in item 22 of VA Form 26-6713.  In this case, a revised VA Form 26-6713 will be prepared based on the value assigned to the property by the Construction and Valuation Section following its review of the new appraisal obtained.  In liquidation cases, in order that sufficient information may be available for a determination of value without obtaining a new appraisal, VA staff representatives visiting residential properties must bear in mind the factors outlined in M26-2, paragraph 2.31, and include in their reports an appropriate statement concerning the physical condition of the properties.



	c.  Real Property Sold or Rented by Veteran-Borrower.  If the property has been sold or rented since the loan was closed, any of the following which may be applicable will be included on VA Form 26-6808 or otherwise reflected in the folder:



	(1)  Present address of the original veteran-borrower;



	(2)  Date of sale;



	(3)  Terms of sale and whether the guaranty now applies;



	(4)  Name(s) and address of purchasers) (all purchasers, if more than one transfer);



	(5)  Name(s) of tenant(s);
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	(6)   Rental amount and date to which paid;



	(7)  Type and terms of occupancy agreement;



	(8)  Where and to whom rents are paid; and



	(9)  Copy of the lease, if any, and if obtainable.



2.08  WHEN DEFAULT MAY BE CURED



a.  Recommendations to Holder.  If it appears from all the information developed that default may be cured, the possibilities will be called to the holder's attention and recommendations to cure the default will be made.  If intervention by VA is successful in arranging forbearance or a repayment plan, appropriate coding should be performed to enter the result in LCS.  (See M26-3, pars. 2.34 and 3.06.)  Generally, the terms of a repayment plan provide for liquidation of the arrears and payment of the regular monthly installment in accordance with a fixed schedule.  Forbearance refers to cases in which the holder agrees to accept no payments or payments which are less than a monthly installment for a fixed period of time based on the probability that the borrower will be able to cure the default or begin a repayment plan at the end of that period.  When a holder agrees to grant forbearance at VA's request, the terms of the forbearance should be documented by letter to the holder so that, if the loan is not reinstated, and no amount would be specified by VA in connection with a subsequent foreclosure sale, provisions of 38 CFR 36.4321(b) may be applied.  It would also be appropriate to provide the borrower with a copy of the letter.  When the amount necessary to cure a default has been reduced as a result of a debt reduction by the holder in order to obtain a specified amount from VA, a determination should be made as to whether the borrower has the desire and ability to reinstate the account and maintain the loan obligation in the future.  If it appears the default may be cured, the holder should be advised.  If the holder is unwilling to reinstate the account (which would be likely under the circumstances), consideration should be given to refunding the loan under 38 CFR 36.4318 to provide the veteran with the opportunity to retain homeownership and avoid foreclosure.



	b.  Reinstatement Required if Delinquencv Brought Current



	(1)  Title 38 CFR 36.4308(g) provides that if sufficient funds are tendered to bring a delinquency current at any time prior to a judicial or statutory sale or other public sale under power of sale provisions contained in the loan instruments to liquidate any security for a guaranteed loan, the holder shall be obligated to accept the funds in payment of the delinquency unless:



	(a)  The prior approval of the Secretary is obtained to do otherwise, or
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	(b)  Reinstatement of the loan would adversely affect the dignity of the lien or be otherwise precluded by law.



	(2)	A delinquency will include all installment payments (principal, interest, taxes, insurance, advances, etc.) due and unpaid and any accumulated late charges, plus any reasonable expenses incurred and paid by the holder if termination proceedings have begun (e.g., advertising costs, foreclosure costs, attorney or trustee fees, recording fees).  VA will not consider the holder's demand for reimbursement of "out-of-pocket" expenses incurred and paid for legal services performed in connection with the possible termination of the loan improper provided the amounts are reasonable.  (See M26-3, par. 2.32d and k.)  Reasonable expenses would not include the administrative expenses of loan servicing.  Further, the holder may not charge a veteran obligor a fee for reinstating the loan.



	(3)  Any failure on the part of the holder to allow reinstatement of the loan prior to foreclosure under 38 CFR 36.4308(g) without the prior approval of the Secretary may be considered a failure to properly service the loan and a willful or negligent practice which is detrimental to the interests of veterans or the Government.  In the event of such failure, any claim filed under the loan guaranty may be subject to adjustment under the provisions of 38 CFR 36.4325(b)(11) to the extent that the liability of the Secretary has been increased.  In addition, the holder may be subject to the sanctions provided under 38 U.S.C. 3704(d) and 38 CFR 36.4331.  (See M26-3, par. 2.31.)



	c  	Reinstatement Denied - Prior Approval of Secretary Required.  When there appears to be a legitimate reason to refuse to accept a borrower's offer of sufficient funds to reinstate a loan under 38 CFR 36.4308(g), the holder should submit a request for the prior approval of the Secretary to deny reinstatement as soon as it has received the funds or as soon as it is evident that funds will be tendered.  Stations will give careful consideration to the facts and circumstances of each case when the holder requests the prior approval of the Secretary to deny reinstatement under 38 CFR 36.4308(g).  The age of the loan, the reason for default, the borrower's payment history and response to servicing, the condition and occupancy of the property, and the ability of the borrower to maintain payments in accordance with the terms of the mortgage obligation in the future should be closely reviewed.  Consideration will also be given to requests to deny reinstatement when the borrower has shown a chronic and willful lack of regard for the mortgage obligation, the property has been subject to extraordinary waste or hazard, or the borrower is not the owner-occupant of the property.  If there is any doubt as to the decision after such consideration, the case will be referred to Central Office (261) with the station's recommendations.
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	d.  Reinstatement Denied - Prior Approval of Secretary Not Required.  When reinstatement of the loan would adversely affect the dignity of the lien, or be otherwise precluded by law, the holder may deny a request for reinstatement under 38 CFR 36.4308(g) without obtaining the prior approval of the Secretary.



	e.  Forbearance Based on Predetermination of Net Value.  A holder may express a reluctance to extend forbearance on a delinquent guaranteed loan because of a concern that a decline in the net value of the property or an increase in the loan indebtedness could cause VA not to specify an amount pursuant to 38 CFR 36.4320 if foreclosure were ultimately necessary.   In that event, it may be in the best interest of the Government and the veteran-borrower for VA to furnish assurance that an amount will be specified provided that (1) foreclosure is imminent, (2) the holder will extend forbearance for a fixed period of time, and (3) the holder volunteers to accept a cutoff date which will limit the amount of the total indebtedness for purposes of the final accounting.



	(1)  If those conditions have been met and there appears to be a reasonable basis for extending forbearance, a current appraisal of the property will be obtained.  Its net value to the Government will then be determined (see par. 2.15) and compared to the projected debt as of the cutoff date which will govern for purposes of claim computation.  This cutoff date will normally be the date a foreclosure sale could have taken place if no forbearance were extended.  If the indicated net value of the property is greater than the estimated indebtedness minus the amount of the guaranty, the holder will be advised of the net value, the date through which such value will remain in effect, and the cutoff date that will govern for purposes of claim computation.



	(2)  The period allowed should not exceed the amount of time the holder intends to extend forbearance plus reasonable additional time to allow for resolution of the default through reinstatement or completion of foreclosure.  If the predetermination is intended to last for an extended period, the appraisal will be updated after 6 months in order to ensure that continuation will not expose VA to undue risk.



	(3)  Predetermination cases will require close monitoring by both the holder and VA to ensure that the forbearance extended is and remains appropriate, and that foreclosure is not delayed in the event the borrower does not resume payments in accordance with the agreement.  Any cutoff date established under this procedure may be adjusted if the borrower makes some payments but is ultimately unable to reinstate the account.

















											2-37



�M26-4	April 20, 1992



2.09  REINSTATEMENT OF LOAN BY EFFECTING COMPROMISE 

         AGREEMENT



	a.  Loan to be Assumed.  When the property is valued at less than the total indebtedness and a purchaser is willing to buy the property, but for an amount less than the total indebtedness, a VA official authorized to act for the Secretary under 38 CFR 36.4342 may (without the approval of Central Office) effect an agreement in which the holder will be paid the difference between the mortgage indebtedness and the amount assumed by the purchaser (but not in excess of the guaranty obligation) (Op.  Sol. 612-48).  Before assenting to the agreement, it will be determined that the price being paid represents the reasonable value of the property and that the purchaser is a suitable credit risk.  If an agreement is thus effected, the loan guaranty certificate, if any (or the note, if it was endorsed to evidence  the guaranty), will be recalled and endorsed with the amount so paid and with an appropriate adjustment in the percentage.  Thus, a reduction in the amount of the guaranty will be effected, but the balance of the guaranty, if any, will continue in effect at a revised percentage on the remaining balance of the loan.  To determine the amount of the effective guaranty remaining, the maximum guaranty liability as of the date the compromise is effected will be determined.  This amount will be the original percentage of guaranty applied to the mortgage indebtedness as of the date the agreement is effected which will reflect any cash payment made by the purchaser.  The amount paid under the agreement will be deducted from the maximum guaranty liability as so determined.  The remainder will be the effective guaranty on the amount of the loan which is being assumed by the purchaser, and the percentage of guaranty remaining will be the percentage relationship of those amounts.  For example, if the original loan was in the amount of $8,000 (50-percent guaranty), the indebtedness as of the date of the agreement and exclusive of any payment made by the purchaser is $7,500, the purchaser agrees to pay $500 cash and to assume $6,800 of the mortgage indebtedness, the maximum guaranty liability as of the date of the compromise will be $3,500.  Since the purchaser is assuming only $6,800 of the mortgage indebtedness, the amount payable under the compromise will be $200.  When this amount is deducted from the maximum guaranty liability as of the date of the agreement, it is found that the guaranty remaining is $3,300 which will be the effective guaranty on the amount of the loan being assumed by the purchaser.  The percentage of guaranty remaining will be the percentage relationship to $3,300 to $6,800 or 48.53 percent.  No agreement will be effected without reducing the effective guaranty, unless the approval of Central Office is obtained.  When a compromise is effected, the amount paid will represent an indebtedness due the Government by the veteran-borrower unless the indemnity obligation of the original obligors is released.    The assuming purchaser will be required to assume full liability for repayment of the remaining balance of the indebtedness and the indemnity obligation of the veteran-borrower, regardless of whether the veteran-borrower will be released from liability.  If the veteran-borrower is to be released from liability, the procedures for release under chapter 2, section IV, of M26-3 should be followed.
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	b.  Loan to be Satisfied.  A compromise payment may also be made when a cash offer has been made, but the offer is insufficient to pay the loan in full.  The requirements of subparagraph a above regarding price, reasonable value, and the maximum compromise payable by VA, will be applicable.  Upon payment of a compromise under this subparagraph, the holder will be required to return the loan guaranty certificate marked "paid in full."  (See par. 3.05.)



	c.  Preforeclosure Debt Waiver or Compromise.  Resolution of a default by means of a compromise agreement will be approved when it reduces VA's potential claim liability in connection with an active or pending loan default.  It is therefore appropriate to consider application of the provisions of 38 CFR 36.4323(e) to obtain the obligor's cooperation (see par. 2.06d).  Provisions of this regulation may also be applied even if they are not needed to obtain cooperation if their application would prevent the establishment of an indebtedness which appears uncollectable.



	d.  Disposition of Escrow Account.  In some compromise claim cases, the borrower may be willing and able to pay a portion of the shortfall and thereby reduce VA's claim payment.  Borrowers should be advised that, as a minimum, VA expects that any amounts in their tax and insurance escrow account will be applied to reduce the loan balance when VA's claim payment is calculated and will not be refunded to them after the property is sold.  This may be waived in hardship cases or if the refund is necessary to obtain the borrower's cooperation in completing the private sale.



2.10  WHEN DEFAULT CANNOT BE CURED



	If it appears that the default cannot be cured, the circumstances will be provided on VA Form 26-6808, Loan Service Report, or otherwise in the folder, together with conclusions and recommendations consistent with the best interests of all concerned.  (See M26-3, par. 2.34b(9)(b).)



2.11  INDICATED EQUITY IN EXCESS OF $5,000



	When there is an indicated equity in excess of $5,000 and foreclosure is imminent, the Loan Guaranty Officer, or acting designee, will review the loan folder to assure that the borrower has been afforded every reasonable opportunity to dispose of the property and protect the equity.  If it is determined that the borrower has not been given ample time to dispose of the property and further indulgence appears warranted, the Loan Guaranty Officer, or acting designee, will arrange for additional forbearance.  Appropriate coding will be performed in LCS to reflect the intervention by VA.  The borrower will be appropriately notified and encouraged to attempt to sell the property within the allotted time.  A memorandum with appropriate comments will be prepared by the Loan Guaranty 
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Officer, or acting designee, and filed in the loan folder.  VA Form 26-8922, Refunding/Equity Review Worksheet, may be used for this purpose.  If junior liens absorb the indicated equity, the memorandum should so state.



2.12  FORECLOSURE OR OTHER LIQUIDATION OF PROPERTY BY HOLDERS



	a.  Careful Analysis for Determination of Action to be Taken.  One of the most important phases of the loan guaranty operation is the procedure to be followed by VA with respect to the holder's proposed liquidation of the underlying security.  Each case will present problems peculiar to itself, the solution to which requires vision, familiarity with economic conditions and trends, the application of sound judgment, prompt but well-considered action, and an understanding of the probable results of the action to be taken by VA.  The best interests of VA are matters of vital concern at this point, and the decision with respect to the procedure to be followed in connection with the liquidation should be undertaken with due regard therefor.  Also, consideration of the veteran's interest requires that hasty conclusions and ill-advised actions which deprive a worthy veteran-borrower of advantages or opportunities which might otherwise inure to his or her benefit will be avoided.



	b.  Legal Action to Protect Secretary's Interest.  [If VA is named as a party in the foreclosure suit, the District Counsel should be advised so that an appearance will be made or other action taken as may be necessary in the circumstances to protect VA's interest.]  All procedural papers furnished by the holder pursuant to 38 CFR 36.4319 shall be submitted to the District Counsel.



	c.  Liquidation of Property - Security/Improvement Missing.  If the borrower has removed the improvements to the security, the real estate remains subject to foreclosure and no claim adjustment will be necessary unless the holder failed to exercise all reasonable efforts to locate the missing security.  The holder should expeditiously terminate the loan, and setting a cutoff date properly under the provisions of 38 CFR 36.4319(f) will protect VA's interest should it fail to do so.  (See subpar. d below.)  If the holder is not made whole by reason of the claim payment plus the proceeds of the liquidation, it may decline to transfer the note or other evidence of the debt to the Secretary while it attempts to locate and liquidate the missing improvements or obtain a deficiency judgment.  In such cases, the station will systematically follow up with the holder for a final accounting (see par. 3.11).  In the unlikely event that the absence of the improvements prevents loan termination, the loan folder, including documentation relating all the facts in the case, should be sent to Central Office (261) for review and disposition.  If the missing security is recovered (by the holder or VA), it will be liquidated and the net proceeds credited to the indebtedness.
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	[d.  Application of 38 CFR 36.4319(f).  While it is VA's interest to encourage holders to extend forbearance to borrowers who can or will soon be able to resume payments on their home, it is also in VA's interest to encourage the holder to expedite foreclosure in those cases when the default is truly insoluble, in order to minimize the loss to the Government.  Therefore, in the situations set out in subparagraphs (1) through (3) below a cutoff under 38 CFR 36.4319(f) must be considered (see M26-3, par. 2.33c).  If a decision is made not to invoke a cutoff, the loan record must be documented to support this decision, and the default should be closely monitored until the default is cured or liquidation is completed.  When considering whether a cutoff is appropriate, it should be remembered that once 38 CFR 36.4319(f) is invoked, the holder will likely refuse to grant further forbearance.]



	(1)  Failure to Initiate Liquidation Timely.  When it is determined through servicing reports from the holder or through VA's supplemental servicing that the default is insoluble, and the holder has not initiated action to terminate the loan, a cutoff date for computation of the eligible indebtedness and charges [may] be established under 38 CFR 36.4319(f).  Any loan with 6 or more installments due and unpaid will be considered an insoluble default unless the servicing history as shown in VA records indicates a repayment plan is being maintained or there is a specific reason for the extension of additional forbearance.  The cutoff date will be based on the length of time normally required to complete liquidation.  It will be calculated as to the date liquidation should be completed if the holder initiated appropriate action (i.e., referred the case to an attorney) within 30 days of the date of the letter or advice.  If a bankruptcy court has stayed termination action, calculation of the cutoff date should include a reasonable period of additional time for the holder to take prompt action to have the stay removed.  In addition to the time estimated to obtain relief from the automatic stay, an additional 2 weeks should be allowed for receipt of notice from the court that the relief was granted.



	(2)  Failure to Prosecute Liquidation with Reasonable Diligence.  If the holder has initiated liquidation in a timely fashion, but subsequently fails to prosecute the action with reasonable diligence, a cutoff date [may] be established.  It will be based on the time normally required to complete liquidation from the date the initial legal action was taken by the holder.  However, if this date has already passed then the cutoff will be the date of the cutoff letter.  If it is determined that a further adjustment is necessary, the loan folder should be sent to Central Office (261).  (See par. 2.05b.)



	[(3)  Insoluble Defaults.  When a default has been determined to be insoluble, a cutoff date should be considered in an effort to encourage the holder to begin liquidation and prosecute it with due
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diligence.  It should be calculated as the date liquidation could reasonably be completed if the holder initiates appropriate action within 30 days of the date of the letter or advice.]



	[(4)  Notice to Holder and Effect of Cutoff.  The holder will promptly be sent, by registered mail, a etter stating the cutoff date and explaining that the cutoff date will govern in the event of any subsequent accounting with the Secretary.  The letter must be signed by an official listed in 38 CFR 36.4342.  LCS must be updated and a copy of the letter must be placed in the appropriate loan or servicer file.]



	(5)  Adjustment of Cutoff Date.  A cutoff date established pursuant to 38 CFR 36.4319(f) may be adjusted if the holder shows that further forbearance was justified or that delay in liquidation was due to circumstances beyond its control; e.g., requirements of the Soldiers' and Sailors' Civil Relief Act of 1940, as amended, local court calendar backlog, refusal: of bankruptcy court to grant a petition for disclaimer, contested foreclosure, appointment of attorney ad litem.  It may also be adjusted, if appropriate, under provisions of 38 CFR 36.4321(b) (see subpar. e below).  If any payments are received by the holder and credited to the account after a cutoff is established under 38 CFR 36.4319(f), the cutoff date will be adjusted by an interval which corresponds to the number of installment payments received, even if they are applied to reduce escrow advances or placed in suspense rather than as regular installments.  In these cases, consideration should be given to whether a greater time adjustment would be appropriate, since the tender and acceptance of funds suggests the default may not have been clearly insoluble.



	e.  Application of 38 CFR 36.4321.  A single cutoff date is used in computing the eligible indebtedness for purposes of determining VA's guaranty liability and whether a minimum amount will be specified for credit to the indebtedness in connection with a liquidation sale.  Title 38 CFR 36.4321(a) requires that this cutoff date be adjusted to  coincide with any earlier cutoff date which has been established under 38 CFR 36.4319(f), or when 36.4321(b) is applicable because of undue delay in foreclosure caused by bankruptcy, VA-requested forbearance or VA administrative delay.  While a cutoff date under 38 CFR 36.4319(f) should be established as soon as a default is determined to be insoluble, cutoff dates under 38 CFR 36.4321(b) are established at the time a liquidation sale has been scheduled and VA Form 26-6713 prepared.  The primary purpose of the regulation is to reduce the number of cases in which VA is unable to specify a minimum amount because of an increase in the loan indebtedness during a period of undue delay in loan termination caused by VA or the borrowers).
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	(1)  Bankruptcy and VA-Requested Forbearance.  If 38 CFR 36.4320 is applicable and a liquidation sale is delayed by more than 30 days as a result of a voluntary bankruptcy filed by the borrowers) or forbearance requested by VA and granted by the holder, and:



	(a)  the liquidation sale date or the 38 CFR 36.4319(f) cutoff date (whichever is earlier) would result in VA being unable to specify an amount for credit to the indebtedness; and,



	(b)  as of a date 30 days after the date VA determines the liquidation sale would have taken place if there had been no delay due to bankruptcy or VA-requested forbearance would result in VA providing the holder with a specified amount for credit to the indebtedness; then,



an adjusted cutoff date will be established under 38 CFR 36.4321(b)(1) (if the delay is due fo forbearance) or 36.4321(b)(3) (if the delay is due to bankruptcy).  The cutoff date will be 30 days after the date that the liquidation sale would have been held if there had been no delay.



	(2)  Administrative Delay.  When the termination of the loan is delayed due to VA administrative processing, the cutoff date will be the date that the liquidation sale would have been held if there had been no delay.  Delay due to VA administrative processing will normally be considered to have taken place whenever VA fails to provide net value advice to the holder more than 2 working days prior to the sale, provided the holder complied with the requirements of 38 CFR 36.4319(b) concerning timely submission to VA
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of the notice of sale, FL 26-567 and VA Form 26-1805.  In such cases, the actual liquidation sale date will be used for purposes of the analysis of account and claim unless a further adjustment is made as a result of subsequent delay in completion of foreclosure (i.e., once a cutoff date is established under 38 CFR 36.4321(b)(2) for purposes of determining whether the holder will be provided with a specified amount, a second cutoff date may be established under 38 CFR 36.4319(f) for purposes of the analysis of account and claim in order to prevent undue increase in the Secretary's liability if the holder does not subsequently complete foreclosure timely).



	(3)  Adjustment of Cutoff Dates



	(a)  Any cutoff date established previously under 38 CFR 36.4319(f) will be modified according to the provisions of 38 CFR 36.4321(b) if applicable.



	(b)  In some cases, payments will be received by the holder and credited to the account indebtedness after the cutoff date established under 38 CFR 36.4321(b), but prior to the date on which VA established the cutoff.  For purposes of determining whether an amount will be specified under 38 CFR 36.4320 and determining VA's maximum guaranty liability, the payments will be excluded from computation of the indebtedness when VA Form 26-6713 is prepared.  For purposes of the analysis of account and claim, however, the payments will be credited to the account and the date of the first uncured default and the cutoff date will be adjusted accordingly, if appropriate.



	(c)  In other cases, payments will be received by the holder and credited to the account indebtedness after the date on which VA established the cutoff.  For purposes of 38 CFR 36.4319(f) cutoffs, such payments require an adjustment of the cutoff date as indicated in subparagraph d(4) above.  For purposes of 38 CFR 36.4321(b) cutoffs, it will not be necessary to credit the account with these payments or adjust the cutoff date at the time VA Form 26-6713 is prepared because the interest paid after the cutoff would exactly offset the additional interest accrued as a result of the adjustment.  For purposes of the analysis of account and claim, however, the payments will be credited to the account and the date of first uncured default and the cutoff date will be adjusted accordingly if appropriate.



	f.  Examples.  Application of cutoffs under 38 CFR 36.4319(f) and 36.4321 may be complicated in cases when more than one application is appropriate.  The following examples are provided for guidance:



	(1)  A 38 CFR 36.4319(f) cutoff date of June 1 is in effect and, based on the account indebtedness as of June 1.  VA would provide the holder with a specified amount.  The holder schedules a liquidation sale for July 1; however, the borrower files bankruptcy under Chapter 7 the day before the sale.  The bankruptcy is completed on
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November 15 and the sale is rescheduled for December 1.  Normally, it would be appropriate to adjust the cutoff date by 3 months, to September 1 (if it is reasonable in the jurisdiction to expect the holder to obtain relief from the automatic stay and proceed to sale within 3 months of filing).  If, however, VA would not specify an amount based on the account indebtedness as of September 1, the case must be reviewed to see whether an adjustment of the cutoff date under 38 CFR 36.4321(b)(3) would result in a different determination.  Title 38 CFR 36.4321(c)(3) explains that the adjustment must be applied to the original cutoff date of June 1.  Correct application would adjust the cutoff date by 30 days to July 1.  If, based on the indebtedness as of July 1, VA would provide the holder with a specified amount, the cutoff date must be adjusted to July 1.



	(2)  A liquidation sale is scheduled for November 1, no cutoff date under 38 CFR 36.4319(f) is in effect and, based on the indebtedness as of November 1, VA would not specify an amount.  However, foreclosure was delayed a total of 10 months due to a Chapter 13 bankruptcy and, during the bankruptcy, the borrowers) paid two full installments outside the plan and part of an installment under the plan.  The case must be reviewed to determine whether application of 38 CFR 36.4321 would permit VA to specify an amount.  Since the total delay due to the bankruptcy was 10 months, assume the liquidation sale would have taken place on January 1 (10 months earlier) if not delayed by bankruptcy.  Under 38 CFR 36.4321(b)(3) the cutoff date would be January 31, which is 30 days after the date the sale would have taken place if not for the bankruptcy.  Although payments were received after January 31, they were received before the cutoff date was established.  Accordingly, no further adjustment to the cutoff date or the indebtedness would be made to take the payments into account for purposes of the net value determination.  (These payments must, however, be shown as credits to the indebtedness when the holder files its claim.  This would generally be accomplished by moving the date of first uncured default and cutoff date forward accordingly for purposes of claim computation.)  If, based on the indebtedness as of January 31, VA would provide the holder with a specified amount, the cutoff date must be adjusted to January 31.



	(3)  If, in the preceding example, a cutoff date of August 1 had been established under 38 CFR 36.4319(f) and VA would not specify an amount based on the indebtedness as of that date, the same cutoff date adjustment to January 31 would be required, regardless of whether payments during the bankruptcy were received before or after August 1.



	(4)  A liquidation sale is scheduled for March 1, which is prior to an April 1 cutoff date established under 38 CFR 36.4319(f).  This, in effect, revises the cutoff date to March 1.  The holder orders the liquidation appraisal and provides VA with notice of sale and a statement of account timely; however, VA Form 26-6713 is not
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completed timely and the holder is required to pass the sale.  A cutoff date of March 1 is established for computing the eligible indebtedness for purposes of determining whether VA will issue a specified amount.  The specified amount is issued on March 7 and, although a sale could normally be rescheduled for no later than April 7, no sale is scheduled until May 15.  The cutoff date of March 1 remains in effect for purposes of the specified amount determination; however, a cutoff date of April 7 should be established under 38 CFR 36.4319(f) on or before that date.  The April 7 cutoff date will be used as the liquidation sale date when the holder files its claim.



	(5)  If, in the preceding example, the borrower filed a Chapter 7 bankruptcy on April 10, the March 1 cutoff date would remain in effect for purposes of the specified amount determination.  No further adjustment of this date would be appropriate.  However, the April 7 cutoff date which would otherwise be used as the liquidation sale date for claim purposes must be adjusted by a period of time corresponding to the number of days it should take, or actually takes, the holder to obtain relief from the automatic stay and complete foreclosure, whichever is less.



	(6)  A foreclosure sale is scheduled for December 20 and as of that date no amount would be specified.  Review of the file shows that on January 15, VA requested 90 days forbearance based on the borrower's promise to cure the default in April.  No further payments were made and on May 1 the borrower filed bankruptcy under Chapter 13.  Two payments were made during the bankruptcy and the holder obtained relief from the automatic stay on October 1 and proceeded with foreclosure.  The total delay in the case is 8 months and, if not for the delay, foreclosure would have been completed by April 02.  Under 38 CFR 36.4321(b) a revised VA Form 26-6713 must be prepared to determine whether VA would specify an amount based on the indebtedness as of May 20 (only a single 30 day adjustment is made, even though foreclosure was delayed for two separate reasons).  The payments made during the bankruptcy will be excluded from computation of the indebtedness when VA Form 26-6713 is prepared; however, if application of 38 CFR 36.4321(b) results in the holder being provided with a specified amount, the payments must be credited to the indebtedness when the analysis of account and claim is performed, and the cutoff date and date of first uncured default must be adjusted accordingly at that time.



2.13  APPLICATION OF 38 CFR 36.4320



	a.  The fair market value of the property will have been determined by an appraisal or otherwise in accordance with paragraph 2.07a.  Likewise, the total outstanding indebtedness against the property and other information pertinent to consideration of the liquidation procedure to be followed, will have been obtained.  FL 26-567 may be used to obtain information about the status of the loan account.
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	b.  VA Form 26-6713 will be prepared when security for a guaranteed loan is being liquidated.  Items 9 through 12 should be left blank.  Total eligible indebtedness will be shown in item 13.  This amount should exclude any taxes or liquidation costs not paid on or prior to the cutoff date.  The guaranty payable will be shown in item 14, and computed based on the amount in item 13.  Item 15 will represent the unguaranteed portion of the indebtedness (item 13 less item 14).  In computing the total indebtedness in item 13, care should be taken to ensure that the appropriate cutoff date under 38 CFR 36.4321(a) is used.  This may be the liquidation sale date or a cutoff date established under 38 CFR 36.4319(f) or 36.4321(b) (see par. 2.12e).  See par. 5.06 for liquidation of ARM loans.  Furthermore, known potential claim adjustments for any failure on the part of a holder to conform with the requirements of pertinent VA laws, regulations, or policies will also be taken into account when computing the upset price.  The cost of the liquidation appraisal(s), however, will not be included in the figures on VA Form 26-6713.  When the indebtedness has been reduced as a result of a bifurcation of the debt ("cram-down") by a bankruptcy court,  the reduced indebtedness will be used in computing the net value if  the bankruptcy court has legally discharged a portion of the debt, and the lender has not successfully appealed the decision.  If the Chapter 13 plan is in effect, and the debt has merely been redesignated into secured and unsecured portions but not legally discharged, then the full debt may be used in computing the net value advice.  District Counsel should be requested to determine whether the effect of the cram-down is voided in cases when the Chapter 13 plan is dismissed in its entirety or relief from the automatic stay is granted on the guaranteed loan.



     [(1)  The Construction and Valuation Section will provide the current "as-is" reasonable value of the property on FL 26-565, in accordance with Manual M26-2, paragraph 2.31.  This value will be entered in item 17 of VA Form 26-6713.  The appropriate "net value" percentage, as updated by amendment to the definition of "net value" in 38 CFR 36.4301, will be entered in front of the percentage sign in item 19 and multiplied by the amount in item 17 to obtain the amount to be entered in item 19.  Item 19 will be subtracted from item 17 to obtain the net value of the property to VA (item 20).



    (a) If item 20 is larger than the amount in item 15, but less than the amount in item 13, the net value will be the amount specified pursuant to 38 CFR 36.4320(a)(1).



    (b) If item 20 is larger than the amount in item 13, VA will specify a maximum bid of the total debt plus costs under 38 CFR 36.4320(a)(1).



    (c) If item 20 is less than or equal to the amount in item 15, VA will not specify an amount (as per 38 CFR 36.4320(a)(2)), and item 21 should be marked to indicate the "no-bid."



The estimated VA expense percentage for acquisition and disposition of the property will include costs for property taxes, assessments, liens, property maintenance, property improvement, administration, resale and other costs, based on prior years' actual costs.  It will not be necessary to enter the "as repaired" reasonable value or the estimated costs of repairs on VA Form 26-6713

although this information may be helpful in deciding whether property damage and insurance loss
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settlements are satisfactory, and it may help in reviewing a veteran's ability to care for and maintain a home when refunding is being considered.



     (2)  Upon completion of VA Form 26-6713, the Chief of the Loan Service and Claims Section will ensure that question 7 on FL 26-565 is answered accurately.  This may require review of the date of appraisal request, date of  fee's inspection (and any comments concerning efforts to gain access), date the appraiser's report is received by VA, and date of the FL 26-565, as well as its receipt date in Loan Service and Claims.  Communication and documentation are essential in ensuring that the highest quality of processing is obtained.  If the Loan Service and Claims Chief detects an apparent avoidable Construction and Valuation-related delay in processing the case, this observation should be clearly documented and immediately brought to the attention of the Construction and Valuation Chief.  However, communication lines must remain open for receipt of additional information which may change the initial observation.  Such information should also be clearly documented, so any future reviewer will be able to concur with the final observation as to avoidability of any delays.  The FL 26-565 and the liquidation appraisal will be retained in the loan folder for documentation and quality control purposes.]



  	(3)  The Property Management Section will be furnished a copy of each VA Form 

26-6713 prepared.



	c.	The Specified Amount.  With respect to guaranteed loans, an amount will be specified only if recovery of a portion of the claim paid or payable in the case is indicated by the net value of the property as compared to the total indebtedness.  (See also par. 2.15.)  The specified amount will not be publicized.  In this connection, it must be borne in mind that the specified amount is unrelated to the amount which may be bid for the property at the foreclosure sale.  It is true that a holder, for its own protection, will normally see to it that the property is not sold to a third party for less than the specified amount.  However, there is nothing which requires a holder to bid any particular amount (except that when the mortgagor may redeem the property for the amount of the bid, the holder will be requested to bid the specified amount; see par. 2.18e).  By publicizing the specified amount, an erroneous impression may be gained not only in respect to the foregoing, but also in regard to the value of the security.  In certain jurisdictions, publicizing the specified amount may result in additional fees or commissions to the individual conducting the sale and could conceivably result in a sale being set aside.



2.14  LIQUIDATION OF PERSONAL PROPERTY



	The provisions of 38 CFR 36.4320(d) dealing with personal property are limited to personal property acquired by the holder without a public sale and to personal property acquired by the holder at a public sale for a bid not in excess of the specified amount (if such an amount was specified under 38 CFR 36.4320(d)). The holder does not have the option to transfer personal property to VA even though a minimum amount has been specified. (See par. 1.07.)
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2.15  COMPUTATION OF SPECIFIED AMOUNT



	a.  Primary Real Estate Loans.  The amount to be specified on primary real estate loans will be determined in the following manner, except as provided in subparagraphs b, c and d below:



	(1)  In guaranteed loan cases, the amount specified will be equal to the established net value of the property as determined by the latest appraisal less the estimated VA expenses for acquisition and disposition of the property, or the total debt plus foreclosure costs, whichever is less.  However, when the net value of the property does not exceed the amount due the holder after credit in the amount payable under guaranty, no amount will be specified.  If the computation indicates that no amount will be specified, the case must be reviewed to determine whether application of 38 CFR 36.4321(b) would be appropriate as a result of undue delay in loan termination caused by VA-requested forbearance, VA administrative delay, or bankruptcy.  Application of 38 CFR 36.4321(b) will, in some cases, convert a no amount specified to a determination that the holder should be provided with a net value of credit to the loan indebtedness.  In all cases, advice as to the specified amount or that no amount will be specified will be sent in time to be received by the holder more than 2 working days prior to the scheduled sale date.



	(2)  To determine whether VA will specify an amount in connection with the termination of a joint loan involving a veteran and a nonveteran, analysis must be limited to the veteran's portion of the loan and the net value of the veteran's interest in the property.



	Example 1:  $21,000 loan, the veteran has a 33-1/3% interest

		guaranty 	is 60% of $7,000 = $4,200

Total Debt at Foreclosure	$24,000 	Veteran's Share $8,000�Amount Guaranteed	    4,200                            4,200�Difference	$19,800                           $3,800



The veteran's share of the net value must exceed the veteran's share of the unguaranteed debt ($3,800) in order for VA to specify an amount.  In example 1, if the net value of the property were $12,000 the veteran's share would be $4,000 and VA would specify $12,000 for the property.  However, if the net value were $10,500 the veteran's share would be $3,500 and VA would not specify an amount.



	Example 2:  $17,000 loan, the veteran has a 50% interest

		guaranty is 60% of $8,500 = $5,100

Total Debt  at  Foreclosure           $19,534.60	 Veteran's Share   $9,767.30

Amount Guaranteed                         5,100.00	                               5,100.00

Difference                                    $14,434.60	                              $4,667.30



The net value of this property is $13,825 and the veteran's share is $6,912.50. Since the net value of the veteran's share of the property exceeds $4,667.30, VA will specify  $13,825 for the property.  For claim computation, see paragraph 3.02.
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	b.  Receivership Cases.  In States where there is a redemption period during which the mortgagor is entitled to rents or possession, it may be advisable to specify an amount which is less than the appraised value of the property, thus leaving a deficiency.  This is particularly true when the property has been rented.  In such cases, if the procedure outlined in subparagraph a above would result in specifying an amount equal to the total debt but it is concluded that it would be advisable to establish a specified amount less than the total indebtedness, such lesser amount may be specified, provided that the property is rented and it is believed that justification may exist for the appointment of a receiver.



	c.  When There is a Substantial Reduction in the Value of the Property.  When an amount was not specified or an amount was specified but the value of the property based on the latest appraisal is 20 percent or more below the original valuation, VA Form 26�1858, Report of Loan Guaranty Field Review, or a memorandum explaining the depreciation of the property and/or the reasons for not specifying an amount, will be placed in the loan guaranty folder.



	[d.  Property Damage and Insurance Loss Settlements.  When VA learns from the liquidation appraisal or other sources that the property has suffered damage which should be covered by hazard insurance under 38 CFR 36.4326, the holder is responsible for obtaining an adequate loss settlement and restoring the property or applying the proceeds to the loan balance.  If the property has not been fully restored and no settlement is reported on the holder's statement of account, or if the reported settlement appears to be inadequate, the account indebtedness will be reduced by an amount representing an adequate loss settlement when VA Form 26-6713, Summary of Basis for Liquidation Appraisal, is prepared.  The holder will be notified of this action, and of the fact that the claim is subject to adjustment, in the specified amount letter.  When the claim is filed, the case must be submitted to Central Office (261) in accordance with paragraph 2.03b.]



	[e.]  Encumbrances Prior to Loan Closing  If there were liens against the property which were higher than that taken by the holder, and which were not taken into consideration at the time the loan was closed, VA will effect an adjustment under 38 CFR 36.4325 or 36.4336 when processing the holder's claim.  However, if VA becomes aware of the liens after the claim has been paid, the amount of the adjustment will be deducted from the amount otherwise payable when the property is conveyed by the holder to VA.  If the property is not conveyed to VA or property payment and claim have already been vouchered, the holder will be requested to refund the overpayment.  The case should be submitted to Central Office (261) prior to giving notice to the holder of any such recovery (see par. 2.05b).



	[f.]  Encumbrances After Loan Closing.  Prior to a liquidation sale, the holder will advise VA (generally on VA Form 26-6850a, 26-6851, or FL 26-567) of any delinquent taxes and ground rents, and special assessments including installments thereof payable in the future (hereafter included in the term "taxes"), and of the rights of parties in 
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possession.  If any such items exist (other than items requiring an adjustment under 38 CFR 36.4325, as provided in subpar. d above) but were not reported by the holder to VA and did not come to VA's attention by other means, such items will not have been considered in determining the specified amount.  If the property is conveyed by the holder to VA, such items not considered by VA when specifying an amount may be included in the eligible indebtedness as part of the holder's claim.  The holder will be reimbursed for them to the extent possible, subject to the limit that the claim paid cannot exceed VA's maximum guaranty liability.  Since the holder must pay these items in order to provide acceptable title, there will be cases when VA accepts conveyance but the holder is not reimbursed for all of its advances.



	[g.]  Federal Tax Liens.  In all cases, the specified amount will be computed without regard to whether there are Federal tax liens.  The Federal Tax Lien Act of 1966 (Pub. L. 89-719) removes any claim to priority of a Federal tax lien over the mortgage holder's superior lien with respect to attorney's fees, real estate taxes, and advances for the protection of the mortgage lien including advances for taxes, insurance premiums, and repairs.  When a junior Federal tax lien exists, the holder must name the United States Government a party defendant to the foreclosure action in those States where foreclosure is by judicial process.  However, in nonjudicial foreclosures, VA can apply for a release of valid tax liens at the time of the foreclosure under an arrangement with the IRS (Internal Revenue Service) should the Secretary acquire the property under the provisions of 38 CFR 36.4320.  Guaranteed loan holders should be informed that VA does not require a tax lien search in nonjudicial foreclosure cases.  The Secretary will not refuse to accept transfer of title under 38 CFR 36.4320 solely due to the existence of an outstanding valid Federal tax lien regardless of whether judicial or nonjudicial foreclosure is used to terminate the loan.  The cost of any title search for Federal tax liens will not be allowed in a holder's final accounting, unless a title examination prior to a nonjudicial foreclosure sale is required by State law.



2.16  LIQUIDATION OF COMBINATION LOANS



	While there are no provisions in the regulations governing combination loans, these loans will be handled in accordance with the regulations applicable to real estate loans and to personal property loans and, when appropriate, an amount will be specified.  (See par. 1.07.)



2.17  DEED IN LIEU OF FORECLOSURE



	When adequate loan servicing has been performed and a conclusion is made that there is no alternative to the termination of a guaranteed loan, lenders should be encouraged to obtain a deed in lieu of foreclosure provided it is legally feasible and in the best interest of the Government to do so.  Acceptance of a voluntary deed will normally be in VA's best interest when there is a considerable savings in liquidation expense, time in obtaining 
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possession, and the avoidance of a redemption period, as compared to the probability of collecting a debt from the obligors if the loan were terminated by foreclosure.  Terminating a loan by a voluntary conveyance offers additional savings in that interest accrual and necessary advances which would otherwise increase the account indebtedness may be substantially reduced.  A voluntary deed will normally not be acceptable when the net value of the security to VA does not exceed the unguaranteed portion of the indebtedness unless the borrower has agreed to repay all or a portion of VA's anticipated loss, or there is little or no probability that a debt established following foreclosure could be recovered from the obligor.  In this case, the property would be conveyed to the loan holder since VA is precluded from acquiring the property.
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	a.  When to Consider a Deed.  The best time to consider a deed in lieu is in the earliest stages of the default, when the savings to the Government can be maximized.  Substantial savings may, however, also accrue when a deed is accepted later in the liquidation process, especially in jurisdictions where a lengthy redemption period would be avoided.



	b. Savings to Government vs. Possibility of Collecting Debt.  Acceptance of a deed in lieu of foreclosure should not be disapproved simply because VA would release the borrowers) from a sizable debt.  The prime consideration should be the likelihood of future collection of the debt as opposed to the savings which would accrue to the Government.  For example, when termination by foreclosure would result in a $15,000 claim payment, while termination by deed in lieu would result in a $10,000 claim payment, a decision to accept the deed would depend on the likelihood of collecting the $15,000.  If the likelihood of such collection is remote, VA should approve a voluntary conveyance and pay the lesser claim.  If, however, VA can reasonably expect to collect more of the debt from the veteran than the amount that would be saved by approval of the voluntary deed ($5,000), then termination by deed in lieu would not be in VA's best interest unless the veteran is willing to execute a deed and remain liable for the lower debt.  In considering whether a debt will be collectible, the borrowers' income and assets should be reviewed and a determination made as to whether VA will be able to successfully collect the debt through a voluntary repayment plan, federal employee salary offset, IRS tax refund offset, offset of other VA benefits, referral to the Department of Justice or District Counsel for legal prosecution or by an other practicable means.  (For cases involving substantial assets, see subpar. f below).  If none of these conditions exist, and unless there are other specific reasons for proceeding with foreclosure, the loan should be terminated by acceptance of a voluntary conveyance whenever it is obtainable, legally feasible, and doing so would result in a decrease in VA's liability.  When the obligors have been released from all liability in connection with the loan by action of a Bankruptcy Court and acceptance of a deed in lieu of foreclosure is legally feasible and will expedite termination of the loan and acquisition of the property, a voluntary conveyance should always be advantageous to VA.



	c.  Procedural Guidelines.  When a default is determined insoluble, and a voluntary conveyance appears feasible, the following steps should usually be taken:



	(1)  In the course of supplemental servicing, the borrowers should be advised of the advantages of offering a deed in lieu of foreclosure.  One advantage is that a foreclosure will not be recorded against them and their credit standing will be maintained.  Another is that they may be released from their liability to repay the Government for any claim paid as a result of termination of the loan or may be liable for a smaller claim amount if a deed is given
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as opposed to the larger claim payable if foreclosure were to occur.  Borrowers should also be informed, however, that acceptance of a deed will not restore loan guaranty entitlement unless the Government is fully reimbursed for the amount of claim paid.



	(2)  The holder should be advised when a deed in lieu of foreclosure appears feasible and requested to pursue it.



	(3)  If a deed in lieu of foreclosure is obtainable, it is necessary to (a) determine whether title is clear or liens can be compromised, (b) obtain a completed financial status report from the borrower, and (c) request an appraisal of the property.



	(4)  When the Construction and Valuation Section notifies the Loan Service and Claims Section of the value of the property, VA Form 26-6713 will be prepared.



	(5)  The borrower's financial condition will be reviewed to determine the probability of collecting any indebtedness if the loan was terminated by foreclosure.  If a financial statement has not been obtained from the borrower, the borrower's financial condition at loan origination plus any new information developed by loan servicing may be used in lieu of a current financial statement (see subpar. b above).



	(6)  Internal controls should be established to ensure the timely processing of deeds in lieu of foreclosure.  If a voluntary conveyance is obtainable, VA must assemble all the necessary information and make a decision promptly.  As soon as a decision is made, appropriate notice should be furnished to the holder.  Adequate follow-ups should be made to ensure that the deed is obtained timely and the conveyance completed.



	d.  Precaution to be Taken.  A deed in lieu of foreclosure will not be accepted if there are junior liens which would be promoted.  Likewise, the deed will not be accepted if the value of the property is in substantial excess of the debt, or if there is any likelihood that other creditors may claim that the conveyance was a preferential transfer.  However, the latter cases should represent no particular problem since every effort should be made to assist the veteran in salvaging his or her apparent equity.  If the veteran had held the property for sale for a reasonable period of time at a price in line with its value and there were no purchasers, it would afford a plain indication that the property is not, in fact, worth more than the debt and thus a deed could be accepted.  An estoppel affidavit, similar in form to figure 2 and legally sufficient in the particular State, should be executed in all deeds in lieu of foreclosure cases when by so doing the title questions which may be raised are eliminated or minimized.  In those States where the right of redemption is considered to be a property right separate and
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apart from the ownership of the property, appropriate language should be included in the estoppel agreement in order to show clearly that the consideration passing to the grantor is in return for both the title and the right of redemption.



	e.  Specified Amount in Voluntary Deed Cases.  In consenting to a voluntary conveyance, VA will generally specify an amount pursuant to 38 CFR 36.4320(c).  If the net value of the property is such that no amount would be specified, the holder may nevertheless be authorized to accept a voluntary conveyance.  In such cases, the holder should be advised that they will not have the option to convey the property to VA.



	f.  Release of Obligor's Liability.  The normal consideration for a deed in lieu of foreclosure is a full and complete release of the mortgagor's personal liability both with respect to subrogation rights and those arising by reason of indemnity.  (See par. 2.06c.) Such a release should provide sufficient incentive for the borrower to execute the deed and also preclude any title questions which may be raised with respect to the adequacy of the consideration.  In some cases, the avoidance of a recorded foreclosure and a reduction in the amount of the veteran's potential liability to the Government constitute all or part of the consideration necessary for the execution of a deed.  Acceptance of a deed without fully releasing the veteran from indemnity obligation may be appropriate when the net value of the property is less than the loan indebtedness and the borrower has assets, is able to make payments on the loan, or may reasonably be expected to have the future ability to repay any debt to the Government without undue hardship, and District Counsel finds the conveyance to be legally acceptable.  When the consideration for a deed in lieu of foreclosure is less than a full and complete release, a signed statement setting forth the exact terms of the agreement, including a promise to repay VA a specific amount, must be obtained from the obligor and placed in safekeeping with a copy retained in the loan folder.  (This copy will be disposed of in accordance with RCS VB-1, part I, item No. 13-052.100, at the time the original document is merged with the related loan folder.)  Format for this agreement, and for a related promissory note (if the obligor will execute such a note) may be obtained from District Counsel.  A sample note is shown as figure 3.  Any agreements and promissory notes should contain language to advise the veteran that he or she retains the right to subsequently request waiver of the debt under the provisions of 38 U.S.C. 5302 or compromise of the debt under 38 U.S.C. 3720.  When the situation permits, these documents should indicate when the borrower will begin repayment of the debt to VA.  Borrowers should be encouraged to agree to a fixed repayment schedule in order to facilitate debt collection through CARS (Centralized Accounts Receivable System).  The fact that a borrower made a bad investment, does not like the home, or finds it necessary to change residence because of a transfer of employment, curtailment of employment by a corporate or Government employer, or
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the closing of a military installation, is not a proper basis for consenting to a deed in lieu of foreclosure, unless under all of the facts of a particular case it is otherwise in the interest of VA to consent to acceptance of a deed.  Every effort should be made to avoid creating the impression that all a property owner has to do is "turn the house back to the lender or VA" when it is difficult or inconvenient to continue the payment on a guaranteed loan.  However, it will normally be in the Government's best interest to accept a deed-in-lieu when the obligor agrees to reimburse VA for all or a substantial part of the claim payable or when there is little or no probability that a debt established following foreclosure of the loan could be recovered from the obligor(s).



	g.  Cash Consideration for Deed in Lieu of Foreclosure.  When a holder proposes to accept a deed in lieu of foreclosure, the payment of a cash consideration to the borrower for the deed, pursuant to 38 CFR 36.4313(b)(6), will not be approved without the prior approval of Central Office.  However, in recognition of the time necessary to relocate, the holder may be authorized to permit the occupant (titleholder) to continue possession after conveyance on a month-to-month basis, or for a limited period of time at a nominal or reduced rental.  The length of time and the amount of rent, if any, will depend upon the facts in the particular case, such as the saving of time and foreclosure expenses.  In such cases, VA will require that the occupant attorn, and a lease for a definite term ordinarily will be executed to evidence the creation of the tenancy.  In rent control areas, care must be exercised in order to avoid having the occupant come under the applicable provisions of rent control so VA may not be precluded from obtaining possession.  District Counsel should be consulted as to the adequacy and appropriateness of the attornment in the particular case.  If the creation of a landlord and tenant relationship will result in the application of any rent-control law, it would be a safer policy to refrain from entering into any agreement in respect to rent, and either to require possession at once or allow the occupant to remain in possession rent free without any agreement.



	h.  Acceptance of a Deed in Lieu of Foreclosure From an Individual Who Acquired the Property Subject to the Mortgage but Did Not Assume the Indebtedness.  It is recognized that such individuals would have littie incentive to give the deed, and it is unlikely that many of those cases will occur.  But when a deed is procurable in this case, there is the primary question of adequacy of the consideration.  Perhaps the avoidance of litigation or authorized occupancy for a given period of time would constitute adequate consideration.  However, VA would accept a conveyance of the property, provided the title would be acceptable to prudent lenders, informed buyers, title companies, and attorneys generally in the locality.
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	i.  Acceptance of Deed in Lieu of Foreclosure When There are Junior Liens.  As indicated above, it would be inappropriate to accept a deed in lieu of foreclosure if by so doing junior liens were promoted.  There will, however, be some cases when releases of junior liens could be obtained for a nominal consideration and, therefore, it may be advisable to authorize the holder to pay such nominal consideration in order that a deed in lieu of foreclosure could be accepted.  Payment may be approved pursuant to the provisions of 38 CFR 36.4313(b)(6).  Whether approval should be given to the inclusion of these expenses in the holder's final accounting would depend upon the circumstances in the particular case and whether the Government's best interests would be served by approval.



2.18  SPECIFIED AMOUNT--ADVICE TO HOLDER



	a.  Notifying the Holder.  Following a determination of the liquidation procedure to be followed in a particular case, a letter (preferably) or other advice shall be directed to the holder, whether or not an amount is specified.  Advice as to the amount specified or of the fact that an amount will not be specified will be sent in time to be received by the holder more than 2 working days prior to the date of public sale or before the date of acquisition of real property by the holder in any other manner.  Normally, this requires mailing at least 7 days prior to the sale date.  When the advice is given by letter only, it will be forwarded by registered mail, with return receipt requested.  In providing advice to holders, stations are encouraged to use electronic media (e.g., facsimile transmission, electronic bulletin boards) as an alternative to registered mail, provided the electronic medium confirms the date, time, and telephone number where the transmission was sent or received.  When electronic media are used, written advice will also be sent using regular first class mail.  The confirmation and a copy of the advice letter will be placed in the loan folder.  When the advice is given by other means, the advice will be confirmed immediately by registered letter to the holder.  The advice should not be given by telephone when it is possible to employ other means.  However, should the advice be given by telephone, the Loan Guaranty Officer, the Assistant Loan Guaranty Officer or the Chief of Loan Service and Claims, are the only employees authorized to transmit a specified or "no specified" amount in such manner and will immediately place a signed memorandum in the loan folder setting forth the time, date, and full particulars of the conversation.  Likewise, the conversation should be confirmed immediately by registered letter to the holder.



	b.  Letter of Advice.  FL 26-639 will be used to advise a holder, as required by 38 CFR 36.4320, that VA will specify an amount to be credited to the indebtedness incident to the foreclosure sale.  [FL 26-639 should indicate the period that the specified amount will be valid; i.e., 14 days if the obligors will be held liable, or 35 days if liability has been waived, as determined in paragraph 2.06.]  In appropriate cases, the form letter should be conditioned as provided by subparagraphs e, f, g, and h below.  A list of the title documents needed by District Counsel to approve title should be attached to FL 26-639.  The attachment will also advise the holder of the date when VA must have the complete title package.  It must also provide advice concerning the possibility of reconveyance if the package is not received timely or if title is not acceptable for any other reason.
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	(1)  No Amount Specified.  When a holder is notified that VA will not specify an amount as a credit to the indebtedness incident to a foreclosure sale, FL 26-649 calls the holder's attention to the provisions of 38 CFR 36.4320(a) and VA Pamphlet 26-7, Lenders Handbook.  [FL 26-649 should indicate the period that the advice will be valid; i.e., 14 days if the obligors will be held liable, or 6 months if liability has been waived, as determined in paragraph 2.06.]  In addition, the letter states that the holder will be required to account to VA for the liquidation of the security on the basis of the bid at the foreclosure sale.  The letter also notes that the holder should not bid more than the unguaranteed portion of the indebtedness plus the foreclosure cost at the foreclosure sale unless there are competitive bidders and the holder wants to buy the property.  Further, the letter advises that the holder has no option to convey the property to VA.  No-upset price cases should also be discussed by telephone with the holder or its servicing agent prior to the date of the foreclosure sale when it is practicable to do so and it is believed that the parties involved do not fully understand the procedure.   During this telephone contact, the holder or the servicing agent should be warned of the consequence of a bid in excess of the unguaranteed portion of the indebtedness plus the foreclosure expenses and their attention should be invited to 38 CFR 36.4320(a)(4) and VA Pamphlet 26-7.  VA Form 26-6715, Record of Telephone Conversation, documenting this telephone conversation should be filed in the loan guaranty folder.  Considering the familiarity of most loan holders with no-upset price cases, this should impose no appreciable workload on stations.



	(2)  Debt Reduction by Holders.  Upon receipt of advice that no amount will be specified for credit to the indebtedness, the holder may waive or satisfy a portion of the indebtedness in order to reduce it to an amount which would require VA to provide a specified amount and acquire the property under 38 CFR 36.4320.  The waiver may take the form of a reduction of the principal balance, credit to escrow or the unapplied funds account, forgiveness of unpaid accrued interest or a combination of these credits.  VA has two legal concerns with respect to partial debt waivers or reductions under these circumstances.  The holder's action must not affect the validity of the foreclosure or the validity of the indebtedness which will be established against the obligors and must be binding on all parties to the loan agreement and documented by appropriate entries to the account ledgers.  Subject to these concerns, stations will determine the debt reduction procedure(s) which will be acceptable in  their jurisdiction and make this information available to holders.  When necessary, stations will distribute instructions on how to complete a buydown.  Suggested language is provided in Figure 9.  Any written opinion prepared by District Counsel with respect to the legal implications of debt reductions by holders in order to obtain a specified amount from VA should be made available to holders and their agents upon request.  Stations will submit a written report containing a count of all elections to convey received during the preceding month on cases when the holder waived part of the indebtedness and by doing so changed the status of the case from a no-bid to a specified amount.  This report, RCS 20-0810, must be submitted to Central Office (261) by the 10th workday of each month.
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		[(3)  Adjustment of Cutoff Dates in Debt Reduction (Buydown) Cases.  Application of 38 CFR 36.4320(a) and (b) and 36.4321 requires that the indebtedness through the cutoff date be used to determine VA's guaranty liability and to determine whether or not an amount will be specified for credit to the indebtedness on account of a foreclosure sale.  If no earlier cutoff date is in effect, the date of the scheduled foreclosure sale will become the cutoff date under 38 CFR 36.4319(f).  



	(a)  If the buydown occurs before the originally scheduled sale date or an earlier cutoff date, the cutoff date is unchanged.  For buydowns of the principal balance, this will necessitate calculating interest on the reduced principal balance for the period from the buydown date through the cutoff date.



	(b)  There will be occasions when the holder is not advised that no amount will be specified until after a cutoff date under 38 CFR 36.4319(f) or 36.4321(b)(2) has passed or the holder is unable to reach a decision on whether to reduce the account indebtedness before the cutoff date has passed.  Since VA is already subject to maximum claim liability under these circumstances, VA's liability is not increased by rescission of the cutoff date in order to permit the holder to reduce the indebtedness.  Accordingly, VA will exercise its option to advance the cutoff date to the date of the buydown in such cases, provided the buydown is completed within a reasonable period of time.



	(c)  Any advice to a holder that VA will not specify an amount will be accompanied by a statement to the effect that the existing cutoff date will be rescinded and replaced by a revised cutoff date, which will be the date of the buydown, in order to give the holder the opportunity to reduce the indebtedness.  The statement will provide the holder 30 days from the date of the advice or the scheduled sale date, whichever is later, to complete its action.  Sometimes the holder may need more than 30 days to complete a debt reduction (e.g., the approval of an investor may be required).  When this is the case, an additional 30 days should be allowed.



	(d)  If the ledgers submitted with the claim show the buydown took place after the date reported on the statement of account, VA's offer to purchase the property is void and it will be reconveyed to the holder.]



	c.  Specified Amount--Total Indebtedness Plus Costs.  When the property is of sufficient value to warrant the specifying of an amount equal to the total indebtedness plus costs (see par. 2.15a), VA will do so.  This should be accomplished by checking the second block on FL 26-639 or in the advice letter to the holder, use of language similar to the following :



	"Pursuant to the provisions of 38 CFR 36.4320(a), the Secretary hereby specifies that the credit to the indebtedness on account of the sale shall be an amount equivalent to the 
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total of the indebtedness, including interest to the date of sale, and those foreclosure expenses which you will ask to be allowed and which are allowable under 38 CFR 36.4313(b)."



The computation of total indebtedness for purposes of accounting with the Secretary (and for credit to the indebtedness at the foreclosure sale in cases when the total debt is bid) should take into account any cutoff imposed under 38 CFR 36.4319(f) (unless such cutoff was rescinded in connection with a partial waiver of the indebtedness to avoid a no-bid determination).  The property acquisition and/or claim payable under loan guaranty may be adjusted in the event that the servicing of this loan did not conform with pertinent VA laws, regulations or policies.



If 38 CFR 36.4320(c) or (d) is being applied, the foregoing language will be amended appropriately.



	(1)  Although no "claim" is payable when total debt plus costs bidding instructions are issued, holders may be reimbursed for some expenses and liquidation expenses which were incurred after the foreclosure sale, but not included in its bid, in situations where the holder acquires the property and conveys it to VA.  Holders are advised in FL 26-639 that their bid at foreclosure should include all of their costs and expenses that are allowable under 38 CFR 36.4313(b).  Since no distinction is made with regard to when the expenses were paid, those expenses that will be paid after the foreclosure sale, which are properly chargeable under the terms of the loan and State law, should also be included.  Therefore, unless State law limits certain expenses, such as attorney fees, in the computation of the indebtedness and such limitation is below the amount that VA would reimburse holders, holders should not file a claim for expenses not reimbursed when the loan is satisfied by the proceeds of a third party bid.



	(2)  The maximum amount for which the holder will be reimbursed is the indebtedness plus the expenses allowable under 38 CFR 36.4313(b).  Should the holder's bid result in the necessity for paying over to the trustee, sheriff, or other official conducting the sale, an amount for distribution to junior lien holders or to the mortgagor, the holder will not be reimbursed.



	(3)  If the holder should overestimate the foreclosure costs and thus bid in excess of such total indebtedness, VA may nevertheless purchase the property pursuant to the provisions of 38 U.S.C. 3720, in appropriate cases, on the same terms and conditions; i.e., those set forth in 38 CFR 36.4320(h), as would have prevailed had the holder's bid not exceeded the indebtedness.  Stations will ensure that the property is acquired for no more than the actual total indebtedness plus allowable expenses when preparing the acquisition settlement.  This, of course, assumes that the holder elects to convey the property to VA within the specified period.
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	(4)  Alternative amounts will not be used in notifying a holder of the sum specified under 38 CFR 36.4320.  To specify that a sum equal to the total indebtedness plus costs will be bid at the foreclosure sale, the net value of the property must exceed the estimated eligible indebtedness on the loan (see par. 2.13c).  In other cases when it is appropriate to specify an amount, the sum specified will be a definite amount equal to the net value of the property (see par. 2.15a).



	d.  Changes in Specified Amount.  After an amount has been specified, the amount may be changed provided adequate advance notice is given to the holder prior to the foreclosure sale or prior to any other event in connection with the liquidation of the property to which the specified amount is applicable.  Generally, the amount will be lowered when, in accordance with 38 CFR 36.4320(e), the holder notifies VA of any material damage to the property or when VA, through independent sources, learns of such damage or of any diminution in value through other causes, such as a
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marked decline in real estate values in the locality.  In exceptional cases, an increase in the specified amount might be warranted.  In giving notice of a specified amount change, the procedure outlined in subparagraph b above will be followed.  In exceptional cases, it will be necessary for the holder to bring new foreclosure proceedings because of a defect in the original proceedings.  In such cases, the amount, if any, originally specified no longer will be controlling, and a new decision as to the amount to be specified will have to be made on the basis of the current situation and the holder advised of the specified amount (or that no amount is being specified) in connection with the second action.  In any event, the holder may not include in its final accounting any expenses incident to the original foreclosure action.



	e.  Redemption for Specified Amount.  When the property may be redeemed for the bid at the foreclosure sale, the holder will be requested to bid the specified amount even in the absence of competitive bidding.



	f.  Denying Liability Under Guaranty.  When there is a possibility of denying liability under the guaranty, but it is determined that an amount will be specified as a credit to the indebtedness, the holder will be notified of the specified amount but will also be advised that the various elections provided in 38 CFR 36.4320 will be contingent upon a determination that VA is liable under the guaranty issued in connection with the loan.  The amount will be specified conditionally only if there is some reason to believe that VA is not liable under the guaranty.  (See par. 2.05d and e.)



	g.  Notifying Holder of Eligible Indebtedness.  When it is indicated that a portion of the loan is ineligible or when an ineligible advance is involved and the amount of the eligible indebtedness has not been determined, the holder will be notified of the specified amount but will also be advised that the amount specified is limited to an amount equivalent to the indebtedness amount determined to be eligible.  The holder will be advised of the reasons for there being some question as to the amount of the eligible indebtedness.



	h.  Limited Liability.  When guaranty was issued for a joint loan involving a veteran and a nonveteran, the amount of VA's guaranty liability on the loan in the event of foreclosure and subsequent claim payment will be limited to the veteran's portion of the loan.  The holder, therefore, will be required to absorb any loss attributable to the nonveteran's portion of the loan.  When the holder is advised of an amount to be specified as a credit to the indebtedness (other than total debt plus costs) at the foreclosure sale, the advice to the holder should indicate VA's limited liability under the guaranty and that in the event a deficiency or loss is sustained as a result of foreclosure, VA's liability under loan guaranty will be applied on a pro rata basis depending on the interests of the veteran and the nonveteran.  (Also see par. 2.15a(2) with respect to establishing a specified amount.)
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2.19  BIDDING BY VA



	Should bidding by VA become necessary or advisable, the Loan Guaranty Officer will designate an individual who will represent VA at the sale.  This representative will be provided with checks in the aggregate amount of the maximum to be bid or for the required downpayment in accordance with established procedure, together with full instructions as to what is required.  (See par. 3.16.)



2.20  FINAL ACCOUNTING REQUIRED OF HOLDER



	It is essential that a final accounting be obtained from the holder in all guaranteed loan cases which involve liquidation of security, since the final accounting is necessary to support the payment to be made to the holder.  The holder will provide the final accounting by filing VA Form 26-1874 with the required related exhibits specified on the form.  In all guaranteed loan cases which involve conveyance of the property to VA, the holder will also file VA Form 26-8903, Notice of Election to Convey and/or Invoice for Transfer of Property, as part of its final accounting.



	a.  Invoice for Property  Transfer.  The amount payable for property acquisition will be the specified amount (net value) or the total eligible indebtedness plus allowable costs.  In specified amount cases, VA Form 26-8903 will be used in vouchering full payment for the property.  In total indebtedness cases, VA Form 26-8903 will be used to voucher partial payment for the property in the amount of the unpaid principal balance (an authorized exception to this is described in subpar. b below).  All property payments will be vouchered promptly upon receipt of notice that title has been found to be acceptable.



	b.  Payment of Claims.  In specified amount cases, and cases in which no amount was specified by VA, the claim payable by VA is calculated by completing an analysis of account and claim upon receipt of VA Form 26-1874 from the loan holder.  Payment of the claim should be vouchered as soon as the analysis and reviews have been completed.  Payment of the claim in specified amount cases is always independent of payment for the property.



	c.  Balance Due Holder in Total Debt Cases.  In total indebtedness cases, the analysis of account and claim completed upon receipt of VA Form 26-1874 calculates the balance of the account indebtedness remaining after payment of the unpaid principal balance by VA.  If title has been approved and the principal balance has already been paid, the balance payable to the holder should be vouchered as soon as the analysis and reviews are completed.  The balance cannot be vouchered prior to approval of title since it represents partial payment for the property.  Thus, if the analysis is completed before title is approved, no further processing can take place.  Once title is approved, the holder can be paid for the property with a single check.  In this case, the analysis of account
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and claim will be used as the voucher, with the unpaid principal balance added to the total amount payable, and VA Form 26-8903 will be marked "paid" and filed in the loan folder in order to prevent its being inadvertently processed, resulting in a duplicate payment.  A station may choose to process the analysis of account and claim and invoice for property transfer separately, so long as neither is unduly delayed as a result.



	d.  Suspension of Payments.  If there is reason to believe VA may not be liable under the guaranty, property acquisition and claim payments will be suspended pending resolution of the liability issue (see subpar. 2.05d and e, above).  If the holder has elected to convey the property, VA will retain custody during the suspense period.



2.21  OVERBIDS AT FORECLOSURE SALES



	a.  A foreclosure sale is defined in 38 CFR 36.4320(i) as the event which fixes the rights of the parties in the property [securing a VA-guaranteed loan.  A valid foreclosure sale also fixes the rights and liabilities of all parties to the VA loan guaranty contract, as well as the maximum amount which must be credited to the indebtedness in the final accounting between the holder and VA.



	(1)  When the successful bid exceeds the specified amount, and the bid was the minimum amount required by State law, the holder may elect to convey the property to VA for the lesser of the successful bid or the total loan indebtedness.  The guaranty liability is limited to the eligible indebtedness less the amount of the successful bid.



	(2)  When the successful bid exceeds the specified amount and the bid was not required by State law, the holder may elect to convey the property to VA in return for payment of the specified amount.  VA's claim liability will be limited to the total eligible indebtedness less the greater of the sale proceeds or the net value of the property.  In a case of a substantial overbid, the holder may wish to reduce its losses by following the procedures in the remainder of this paragraph.]



	b.  In a number of jurisdictions, District Counsel has found that a holder can legally amend the amount bid at a sale (in the absence of competitive bidders) or set aside or vacate a valid first sale and reschedule a new sale, thereby enabling the amended sale or the second sale to become the first valid sale if specific legal and procedural conditions are satisfied.



	c.  Each Loan Guaranty Division should consult with District Counsel in order to determine whether or not a valid foreclosure sale can be modified by events which effectively create a new or amended first valid sale and, if so, the legal and procedural requirements for such action in the jurisdiction.



	d.  Upon receipt of District Counsel's opinion, each station with Loan Guaranty activity will determine whether it is legally feasible for loan holders to effectively amend 
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the results of a valid sale to create a new first valid sale for purposes of claim computation by, and property conveyance to, VA.  (Stations which share Loan Guaranty jurisdiction for a particular State must coordinate their determinations in order to ensure consistency.)  If such action is determined to be legally feasible, then when responding to inquiries by holders in overbid cases, VA will advise them that it may be possible to legally correct an overbid and recommend that they discuss specific procedures with their own counsel.  In these cases, the station should advise the holder of any unique conditions that the station determines must be satisfied to make the action acceptable to VA and indicate that pursuant to 38 CFR 36.4319(a) notice of all legal actions must be provided to VA.  In such cases, holders should also be notified that, under the provision of 38 CFR 36.4319(f), the date of the first valid foreclosure sale or any earlier cutoff date in effect will be the cutoff date for the computation of interest and charges.  Additional legal expenses and costs for a new or revised liquidation appraisal report may not be included in the indebtedness for purposes of claim computation.



	e.  If there is a decline in the property value during the additional time taken by the holder to remedy an overbid, the amount payable for the property will be the most recent net value as determined by VA.  Since a reduction in net value would increase the amount of claim payable by VA in comparison to the claim which would have been paid if the holder had foreclosed timely and not overbid, the holder's actions will have unduly increased the Secretary's claim liability.  Any such cases should be submitted to Central Office (26l) with the recommendation that the claim payable be adjusted pursuant to 38 CFR 36.4325(b) in an amount which corresponds to the increase in claim payable.
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