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Section B.  Apportioning Benefits of an Incarcerated Veteran

 PRIVATE INFOTYPE="OTHER" Overview

	In this Section 
	This section contains the following topics:


	Topic
	Topic Name
	See Page

	4
	Apportioning Pension Awards
	8-B-2

	5
	Apportioning Compensation Awards
	8-B-7

	6
	Resuming Payments Upon Release
	8-B-11


4.  Apportioning Pension Awards

 PRIVATE INFOTYPE="OTHER" 
	Introduction 
	This topic contains information on apportioning pension awards.  It includes information on

· the regulatory requirement for reduction of pension

· action to take when a pension recipient with dependents is incarcerated

· notifying dependents of the temporary nature of the apportionment

· guidelines for determining the needs of claimants

· income and award rate limits for apportioned awards 

· the effective date of an apportioned award

· restriction on establishment of the effective date

· preparation of a record-purpose pension award

· preparation of an apportioned award, and

· an example of an award scenario and related screen prints.


	Change Date
	March 26, 2009


	a.  Regulatory Requirement for Reduction of Pension
	Disability pension payments are subject to discontinuance under 38 CFR 3.666 when a veteran is incarcerated for more than 60 days for a felony or a misdemeanor.


	b.  Apportioning Benefits When a Pension Recipient With Dependents Is Incarcerated
	If an incarcerated veteran is married or has children, advise the veteran or the veteran’s fiduciary in the notice of proposed adverse action that the Department of Veterans Affairs (VA) may apportion benefits to any of these dependents on receipt of a claim for apportionment from the veteran or the eligible dependents.


Continued on next page

4.  Apportioning Pension Awards, Continued

	c.  Notifying Dependents of the Temporary Nature of the Apportionment
	Notify a dependent, when an apportionment is granted, that the payment is a special apportionment granted only for the period of the beneficiary’s incarceration.  

Inform the dependent that 

· the apportionment is subject to immediate discontinuance on the incarcerated person’s release or participation in a work-release, halfway house or residential re-entry center program, and

· if he/she and the incarcerated person do not live together when the incarcerated person is released or participates in a work-release, halfway house or residential re-entry center program, the dependent may submit a new claim for apportionment.


	d.  Guidelines for Determining the Needs of Claimants 
	In determining individual need, consider such factors as 

· the claimant’s income and living expenses

· the amount of pension available for apportionment

· the needs and any expenses of other claimants, and

· the special needs of any claimant.

Reference:  For more information on making an apportionment decision, see M21-1MR, Part III, Subpart v, 3.A.3.


	e.  Income and Award Rate Limits for Apportioned Awards 
	The income of the dependents must not exceed the income limits applicable to payment of Improved Pension death benefits.

The apportioned award cannot exceed the lesser of the 

· death pension rates payable under the Improved Death Pension program, or 

· amount the veteran was receiving at the time of imprisonment.

Reference:  For information about the current death pension rates, see M21-1, Part I, Appendix B, Section A.


Continued on next page

4.  Apportioning Pension Awards, Continued

	f.  Effective Date of an Apportioned Award
	Apportioned awards are effective no earlier than the first day of the veteran’s non-entitlement, provided that the claim is received within one year from that date or within one year of notification of discontinuance of the veteran’s pension payments.  However, such awards are also subject to payments made to the veteran over the same period and may require an offset. 

If the request is dated later than one year from either the date of termination, or notice thereof

· authorize the apportionment as of the date of claim

· offset the award by the amount of prior payments to the veteran over the same period, if any, and 

· pay the differential rate for that period.

Note:  An end product (EP) 130 is used for all apportionment decisions.


	g.  Restriction on Establishment of the Effective Date
	An apportionment of pension benefits of an incarcerated veteran

· must be effective no earlier than the date of last payment (DLP) to the veteran, and

· should not generate an overpayment.


	h.  Preparation of a Record-Purpose Pension Award
	If an apportionment is authorized, prepare a record-purpose award to the veteran under special law (SL) code 05.  As the veteran will receive no benefits, his/her disabilities, income and net worth are considered static during incarceration.

In cases of pension entitlement only, withhold (Type 1) the full amount of disability pension from the 61st day of incarceration.

Continue the income data last entered on the veteran’s award and the pension rate the income data justify.

Reference:  For more information on preparing a record-purpose award under SL code 05, see M21-1, Part V, 6.09. 


Continued on next page

4.  Apportioning Pension Awards, Continued

	i.  Preparation of an Apportioned Award
	Prepare the apportionee award in the same manner as any other apportionee award, as outlined in M21-1MR, Part III, v.3.A.3 or M21-1MR, Part III.v.3.B.5, except that the complete income information for an apportionee spouse and the children in Improved Pension cases is entered on the apportioned award.  Development may be indicated for income and net worth.

Although not for entry, these data are for the ready-reference review that is required on receipt of the annual income questionnaire issued on these cases for special handling. 

Reference:  For information on Eligibility Verification Reports (EVRs) which require special handling, see M21-1MR, Part V, Subpart iii, 7.A.5.  


	j.  Example of an Apportioned Award
	A veteran is in receipt of Improved Pension at the monthly rate of $1,305 (based on income for VA purposes (IVAP) of $1,800) until 10-14-2006, the 61st day of imprisonment.  

A request for apportionment is received establishing the spouse’s annual income as $900, which would warrant a death pension rate of $849.


	k.  Screen Print of the Veteran’s Award – Payee 00
	The screen below displays the information on the award screen for the Veteran’s Award–Payee 00. 


[image: image1.wmf] 

1800

 

Date

 

RSN

 

Rate

 

EC 

 

Disab

 

Depen 

 

S

 

H

 

Inc 

 

SLC

 

Withhold

 

DED

-

Offset

 

10

-

14

-

06

 

27

 

0.00

 

2L

 

PT

 

12/00

 

05

 

1

-

1305.00

 

12

-

01

-

06

 

37

 

0.00

 

12/00

 

1

-

1353.00 

 

01

-

05

-

07

 

24

 

0.00

 

11/00

 

 

1

-

1198.00 

 

03

-

08

-

08

 

2

4

 

0.00

 

10/00

 

1

-

1042.00 

 




Continued on next page

4.  Apportioning Pension Awards, Continued

	l.  Screen Print of the Apportionee Award–Payee 10
	The screen below displays the information on the award screen for the Apportionee Award–Payee 10.  
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5.  Apportioning Compensation Awards

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on apportioning compensation awards.  It includes information on

· the regulatory requirement for reduction of disability compensation

· cases in which an incarcerated veteran is entitled to both compensation and pension 

· when an incarcerated veteran is entitled to compensation only

· notifying dependents of their right to an apportionment

· guidelines for determining the needs of claimants

· restrictions on establishing an effective date for an apportionment, and

· notifying dependents of the temporary nature of the apportionment.


	Change Date
	March 26, 2009


	a.  Regulatory Requirement for Reduction of Disability Compensation 
	Disability compensation payments are subject to reduction under 38 CFR 3.665 when a veteran is incarcerated for a felony in a Federal, State, local or penal institution or other correctional facility.




Continued on next page

5.  Apportioning Compensation Awards, Continued

	b.  When an Incarcerated Veteran Is Entitled to Compensation and Pension
	Use the table below to take appropriate action when an incarcerated veteran is entitled to both compensation and pension.


	If the veteran …
	Then …

	has a spouse or child
	under 38 CFR 3.666 

· use the notice of proposed adverse action to inform the veteran or the veteran’s fiduciary that VA may apportion his/her pension benefits to the spouse and/or child if the veteran advises in writing that he/she desires this  

· furnish the veteran or the veteran’s fiduciary with an explanation of the effect of electing compensation and how such an election would reduce the amount available for apportionment, and 

· on receipt of a request for an apportionment, either from the veteran or a dependent, undertake development necessary for consideration of the apportionment.

Note:  If the veteran requests compensation, award it from the date that the veteran requests VA to take such action.

	has no spouse or child
	under 38 CFR 3.666(d), award the reduced compensation rate effective the date of termination of the pension entitlement, using reason code 28. 

No formal election is needed.

Reference:  For more information on the assumption of election, see M21-1MR, Part III, Subpart v, 4.A.1.d. 


Continued on next page

5.  Apportioning Compensation Awards, Continued

	c.  When an Incarcerated Veteran Is Entitled to Compensation Only
	Compensation not payable to a veteran during incarceration may be apportioned to the veteran’s dependents.  If a veteran’s compensation is reduced due to incarceration, and the veteran or a dependent requests an apportionment, 

· determine need under the guidelines of M21-1MR, Part III, Subpart v, 8.B.5.e
· determine the effective date as described in M21-1MR, Part III, Subpart v, 8.B.5.f, and

· send notification to the dependent, with the information listed in M21-1MR, Part III, Subpart v, 8.B.5.g.  

Note:  The withholding field on the veteran’s award should reflect the total amount of benefits reduced due to incarceration, even it the total amount is not apportioned. 


	d.  Notifying Dependents of Their Right to Apportionment
	Notify the dependents of their right to an apportionment if there is evidence of their existence and their address is available.

The amount of compensation not paid to the veteran may be apportioned to the veteran’s 

· spouse

· children, or

· dependent parents.

Exception:  Do not make an apportionment to, or on behalf of, any dependent person incarcerated in a Federal, State, or local penal institution for conviction of a felony.


	e.  Guidelines for Determining the Needs of Claimants 
	In determining individual need, consider such factors as 

· the claimant’s income and living expenses

· the amount of compensation available for apportionment

· the needs and any expenses of other claimants, and

· the special needs of any claimant.


Continued on next page

5.  Apportioning Compensation Awards, Continued

	f.  Restrictions on Establishment of Effective Date and Payment
	Do not make the effective date of any apportionment earlier than the 61st day of the beneficiary’s imprisonment following conviction.

Per 38 CFR 3.665(f), an apportionment is effective the date of reduction of payments to the incarcerated person, subject to payments to the incarcerated person over the same period.  Therefore, apportionments to dependents of incarcerated veterans 

· must be effective no earlier than the date of last payment (DLP) to the veteran, and

· should not generate retroactive payments. 

Note:  If an apportionment decision determines that the apportionee is not due the entire benefit withheld from the veteran’s award, an overpayment is created on the payee 00 award to reflect the difference between the full amount not payable to the veteran and the amount payable to the apportionee.


	g.  Notifying Dependents of the Temporary Nature of the Apportionment
	Advise a dependent granted an apportionment that the apportionment is a special apportionment granted only for the period of the beneficiary’s incarceration.  

Inform the dependent that 

· the apportionment is subject to immediate discontinuance when the incarcerated person is released or begins participation in a work-release, halfway house or residential re-entry center program, and

· if he/she and the incarcerated person do not live together after the incarcerated person is released from incarceration or begins participation in a work-release, halfway house or residential re-entry center program, the dependent may submit a new claim for an apportionment.


6.  Resuming Payments Upon Release

 PRIVATE INFOTYPE="OTHER" 
	Introduction 
	This topic contains information on resuming benefit payments to a veteran upon release from a penal institution.  It includes information on

· resuming payments if current entitlement exists

· benefit resumption upon release from incarceration

· determining the effective date of benefit resumption

· cases in which an award was apportioned during incarceration

· handling apportioned awards when the veteran is reunited with the apportionees upon release, and

· handling apportioned awards when the veteran is not reunited with all apportionees upon release.  


	Change Date
	March 26, 2009


	a.  Resuming Payments if Entitlement Exists
	If current entitlement exists 

· resume the full compensation or pension benefit to which the claimant is entitled, and

· see M21-1MR, Part III, Subpart v, 8.B.6.c for guidance on determining the effective date.


	b.  Resuming Benefits When There Was No Apportionment During Incarceration 
	Use the table below for information on resuming benefits to a veteran when there was no apportionment during incarceration.   


	If the veteran …
	Then, upon release …

	· received compensation while incarcerated, and 

· is entitled only to compensation
	resume compensation at the full rate.

	received no benefits while incarcerated because he/she was entitled to pension only
	resume pension as long as current entitlement exists.


Continued on next page

6.  Resuming Payments Upon Release, Continued

	b.  Resuming Benefits When There Was No Apportionment During Incarceration (continued)


	If the veteran …
	Then, upon release …

	· received compensation while incarcerated, and 

· is entitled to both compensation and pension
	authorize payment of the greater of either pension or full compensation.

Reference:  For information on assumption of election, see M21-1MR, Part III, v.4.A.2.a.  


	Notes:  

· If the benefit previously paid was either Section 306 or Old Law pension, resume those benefits upon release, if entitlement exists, in the absence of an election of Improved Pension benefits.

· If the veteran claims an increase or claims additional disabilities upon release from incarceration, initiate duty to assist concurrently with the any action to resume benefits following release from incarceration.


	c.  Effective Date for the Resumption of Benefits
	Use the table below to determine the effective date for the resumption of benefits upon release from incarceration.


	If VA …
	Then resume benefits …

	receives notice of release from incarceration within one year of the date of release
	the day of release.

	does not receive notice of release from incarceration within one year of the date of release 
	the day that VA actually receives the notification of release.


	Notes:  

· If the evidence is dated no more than 30 days before the anticipated release from incarceration, VA may resume benefits prospectively from the anticipated date of release based on evidence received from a parole board or other official prison source showing a veteran’s scheduled release date.

· If the release does not occur on the scheduled date, VA will inform the veteran that benefits will be discontinued or reduced effective from the date of increase without advance notice.


Continued on next page

6.  Resuming Payments Upon Release, Continued

	d.  Handling Apportioned Awards When the Veteran Is Reunited With Apportionees Upon Release
	If the veteran is reunited with all the dependents (receiving apportionment) upon release from incarceration, he or she is entitled to restoration of the full monthly benefit.

On release from incarceration

· presume that the veteran and the apportionee are reunited, unless there is evidence to the contrary 

· discontinue the apportionee award effective from the date of last payment as of the date that notification of release from incarceration is received

· pay the veteran the difference between the full benefit and the apportioned amount for the period from the date of release from incarceration through the date of last payment of the apportionment, and

· restore the full benefit to the veteran effective from the day after discontinuance of any apportionment.

Example:  

Situation:  An incarcerated veteran is evaluated as 50 percent disabled for a service-connected condition.  The veteran has a dependent spouse and one child.  The full 50 percent monthly compensation rate is $832 and the 10 percent rate is $115.  An apportionment of $500 has been paid to the spouse and child during the veteran’s incarceration.  The veteran was released from incarceration on January 21, 2007 and VA received notification of release on February 3, 2007.  The veteran and dependents were reunited, resuming residence at the same address.  Date of last payment of the apportionment is February 1, 2007.

Action:  

· Discontinue the apportionment effective from February 1, 2007, the date of last payment.  

· Amend the veteran’s award to pay $332 from January 21, 2007.  (This is the difference between the full rate and the apportioned amount.)  

· Restore the full 50 percent rate of $832 to the veteran effective from February 1, 2007.


Continued on next page

6.  Resuming Payments Upon Release, Continued

	e.  Handling Apportioned Awards When the Veteran Is Not Reunited With Apportionees Upon Release
	On release from incarceration, if the veteran is not reunited with all dependents granted an apportionment

· withhold from the veteran’s award the additional amount for dependents not reunited with the veteran 

· reduce the award to the dependent not reunited to the additional amount payable for the dependent until a claim for an increased apportionment is received, and

· do not continue an apportionment to a dependent parent beyond the end of incarceration unless the veteran is incompetent and is being paid through an institutional award or an “as spouse” award under the provisions of 38 CFR 3.452(c)(1) and 38 CFR 3.452(c)(2).

Example:

Situation:  An incarcerated veteran is evaluated as 50 percent disabled for a service-connected condition.  The veteran has a dependent spouse and one child.  The full 50 percent monthly compensation rate is $832 and the 10 percent rate is $115.  The 50 percent compensation rate for a veteran with no dependents is $712.  An apportionment of $500 has been paid to the spouse and child during the veteran’s incarceration.  The veteran was released from incarceration on January 21, 2007 and VA received notification of release on February 3, 2007.  The veteran and dependents have not reunited and they reside at separate addresses.  Date of last payment of the apportionment is February 1, 2007.

Action:  

· Reduce the apportionment to $120 effective from February 1, 2007, the date of last payment.  (This is the difference between the single veteran rate and the veteran plus dependents rate)  

· Amend the veteran’s award to pay $332 from January 21, 2007.  (This is the difference between the full rate and the apportioned amount.)  

· Amend the veteran’s award to pay $712 effective from February 1, 2007.  (This is the 50 percent rate for a veteran with no dependents.)  

· Initiate development to determine whether a continued apportionment is in order, based on the provisions of 38 CFR 3.451.

Reference:  For more information on processing apportionment decisions, see M21-1MR, Part III, Subpart v, 3.A.1. 
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