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Section I.  Reversal of Prior Determinations and Administrative Errors

 PRIVATE INFOTYPE="OTHER" Overview

	In this Section
	This section contains the following topics:


	Topic
	Topic Name
	See Page

	35
	General Information on Excessive Payments
	1-I-2

	36
	Special Adjustment Procedures for Administrative Error
	1-I-4

	37
	Special Adjustment Procedures for Excessive Payments Due to Payee Error
	1-I-8

	38
	Exhibit 1:  Suggested Language for Motions for Reconsideration Notification
	1-I-9


35.  General Information on Excessive Payments

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains general information on excessive payments, including information on

· adjusting awards of excessive payments

· special adjustment procedures for fraud 

· special adjustment procedures for determining administrative or payee error, and

· special adjustment procedures for erroneous Benefits Delivery Network (BDN)-generated awards.


	Change Date
	March 7, 2006


	a.  Adjusting Awards of Excessive Payments
	If it is discovered that benefits exceeding entitlement have been awarded, apply 38 CFR 3.500(b)(1) or 38 CFR 3.500(b)(2) to the adjustment of awards. 

Complete the authorization form (award or stop award) with the following information: 

· identification of the error

· who was responsible

· the amount involved, and 

· citation of the applicable VA regulation as authority in the Remarks section. 

Important:  This award or stop award action requires the signature of both an adjudicator and an authorizer.


	b.  Special Adjustment Procedures for Fraud 
	In cases of excessive payments due to fraud, follow the procedures outlined in M21-1, Part III, Subpart vi, 5.A.2 (TBD – IV.36.02).


Continued on next page

35.  General Information on Excessive Payments, Continued

	c.  Special Adjustment Procedures for Determining Administrative or Payee Error
	Authorized Veterans Service Center (VSC) personnel are responsible for determining whether an error was made due to administrative error or payee error.

Carefully review the payment status of the account to determine the earliest factual date of last payment on the finding that an erroneous award was due to

· administrative error, or 

· error of judgment.  

Important:  This means that efforts must be made to obtain the return and cancellation of non-negotiated or undelivered checks before a final determination of the effective date of reduction or discontinuance is made.  

Reference:  For more information on due process procedures on administrative errors, M21-1MR, Part III, Subpart iv (TBD – IV.9.16).


	d.  Special Adjustment Procedures for Erroneous BDN-Generated Awards
	Reduce or terminate the award date of last payment under 38 CFR 3.500(b)(2), if

· computer processing of a legislative increase results in payment of more than the proper amount of pension, or 

· the Eligibility Verification Report (EVR) processing by the Benefits Delivery Network (BDN) EO1 and EO2 

· improperly continues an award, or 

· effects an erroneous rate in excess of the amount payable, although the payee correctly reported income or status change. 

Note:  Excessive payments due to mechanical malfunction or programming error unassociated with an award action or the actions described in this paragraph do not constitute administrative error under 38 CFR 3.500(b)(2).


36.  Special Adjustment Procedures for Administrative Error

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on administrative error, including information on

· reducing or terminating benefits due to administrative error  

· excessive payments not based on award action

· approval of administrative decisions

· approval of administrative decisions by C&P Service

· handling a case if no evidence is provided and no hearing is requested

· handling a case if evidence is provided or a hearing is requested, and

· substituting a Decision Review Officer (DRO) decision for an administrative decision.


	Change Date
	March 7, 2006


	a.  Reducing or Terminating Benefits Due to Administrative Error
	Prepare a proposed administrative decision to reduce or terminate benefits as a result of an erroneous award based solely on administrative error or error in judgment, per 38 CFR 3.500(b)(2). 
Provide the beneficiary 60 days to submit evidence to show why the reduction should not be made.  Make no reduction or termination until the due process period has expired.

Important: 

· Never create an overpayment in cases involving erroneous awards based solely on administrative error or error in judgment.

· Do not include language about minimizing an overpayment since an overpayment is never created in cases involving erroneous awards based solely on administrative error in judgment. 


Continued on next page

36.  Special Adjustment Procedures for Administrative Error, Continued

	b.  Excessive Payments Not Based on Award Action
	Do not consider excessive payments not based on an award action as being due to an erroneous award based on administrative error.  

Example:  Excessive payments made because of the delay required for administrative procedures in reduction or termination of an award.

Note:  This includes delays related to processing of EVR’s at an RO.


	c.  Approval of Administrative Decisions
	Use the table below to determine who approves an administrative decision once it has been prepared.  

Note:  Use the amount of the erroneous payment as of date of last payment (DLP) at the time of approval of the proposed decision to determine who must approve the proposal.


	If the amount of the erroneous payment is …
	Then prepare the decision for approval by …

	less than $2,000
	a coach.

Note:  If a coach approves the proposed decision, he/she can approve the final decision regardless of the amount of the erroneous payment.

	between $2,000  and $24,999
	the VSCM or designee no lower than coach.

	$25,000 or greater
	the Compensation and Pension (C&P) Service, STAR Authorization Staff (214B)


Continued on next page

36.  Special Adjustment Procedures for Administrative Error, Continued

	d.  Approval of Administrative Decisions by C&P Service
	Administrative decisions involving erroneous payment of $25,000 or greater will be temporarily transferred to VACO, C&P Service, Star Authorization Staff (214B) for review and approval, as described below:

· flash the claims folder to reflect an erroneous payment over $25,000

· extend the due date of the EP for 60 days from the date of transfer to VACO

· TTO claims folder to C&P Service, Star Authorization Staff (214B), and

· upon return of the approved decision, take appropriate action to implement the administrative decision.


	e.  Handling a Case if No Evidence Is Provided and No Hearing Is Requested
	Follow the steps in the table below to reduce or terminate benefits if 

· new evidence is not received within the 60-day due process period, and

· VA does not receive a request for a hearing from the beneficiary within 30 days of the date of the notice of the proposed reduction.


	Step
	Action

	1
	Reduce benefits the last day of the month in which the 60-day period expires. 

	2
	· Provide a memorandum for the file stating that 

· no evidence was submitted and 

· the proposed decision is final, and

· ensure that the memorandum is signed by either a

· coach, or 

· VSCM.

Important:  Another administrative decision is not required.

	3
	File the proposed decision and a copy of the memo in the VSCM’s office for a period of one year from the date of the determination.  Then dispose of it in accordance with Records Control Schedule VB-1, Part I, Item number 08-038.000.


Continued on next page

36.  Special Adjustment Procedures for Administrative Error, Continued

	f.  Handling a Case If Evidence Is Provided or a Hearing Is Requested
	If the beneficiary provides new evidence or VA receives a request for a hearing from the beneficiary within 30 days of the date of notice of the proposed reduction, then

· continue benefits at the same rate pending a final decision, and  

· reduce or terminate benefits effective whichever of the following dates is later:

· the last day of the month of the final decision, or 

· the end of the 60-day period.

Important:  Another administrative decision is required if new evidence is submitted.


	g.  Substituting a DRO Decision for an Administrative Decision
	If a hearing is held, the Decision Review Officer’s (DRO’s) decision suffices for another administrative decision and coach approval.

Note:  If VSCM approval is required, the DRO submits his/her decision to the VSCM for approval.


37.  Special Adjustment Procedures for Excessive Payments Due to Payee Error

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on excessive payments due to payee error, including 

· the definition of the term payee error, and

· adjusting or terminating the award.


	Change Date
	March 7, 2006


	a.  Definition: Payee Error
	Payee error is involved in any excessive payment when 

· a claimant negotiates a check in a patently excessive amount, and 

· adjustments are governed by the same provision of the regulations.


	b.  Adjusting or Terminating the Award
	Adjust or terminate the award as of the commencing date or other effective date required under the provision of law or regulation governing entitlement, if the excessive payment was due to an erroneous award based on an act of commission or omission 

· by the beneficiary, or

· with the beneficiary’s knowledge, as distinguished from fraud.

Reference:  For more information on payee error, see 38 CFR 3.500(b)(1).


38.  Exhibit 1:  Suggested Language for Motions for Reconsideration Notification

	Change Date
	March 7, 2006


	a.  Suggested Language for Motions for Reconsideration Notification
	This exhibit contains suggested language for motions for reconsideration notification.


	You may file a motion for reconsideration with BVA at the same time your claim alleging clear and unmistakable error is being processed at the regional office.  A motion for reconsideration of a BVA decision may be filed at any time.  It must be sent to the following address:



Director, Administrative Service (014)



Board of Veterans’ Appeals



810 Vermont Avenue, NW



Washington, DC  20420

If you send a motion for reconsideration to BVA, it must be in writing and must include the name of the veteran, the name of the claimant if other than the veteran, VA file number, and the date of BVA decision or decisions to be reconsidered.  If BVA decision or decisions involved more than one issue on appeal, the specific issue, or issues, to which the motion pertains must be stated.  Issues that are not specified will not be considered by BVA in the disposition of your motion.  Your motion must state clearly and specifically the alleged obvious error, or errors, of BVA or other appropriate basis for requesting the reconsideration.  See 38 CFR 20.1001.
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