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Section A.  General Information

Overview

 PRIVATE INFOTYPE="OTHER" 
	In this Section
	This section contains the following topics:


	Topic
	Topic Name
	See Page

	1
	General Information on Administrative Decisions
	1-A-2

	2
	Making a Decision
	1-A-5

	3
	Preparing Administrative Decisions
	1-A-9

	4
	Actions Required Before and After a Character-of-Discharge Determination
	1-A-11


1.  General Information on Administrative Decisions

 PRIVATE INFOTYPE="OTHER" 
	Introduction 
	This topic contains general information on administrative decisions, including

· administrative decisions approved by a coach, and

· issues requiring an administrative decision.


	Change Date
	March 30, 2012


 PRIVATE INFOTYPE="PRINCIPLE" 
	a.  Administrative Decisions Approved by a Coach
	The Under Secretary for Benefits has designated supervisory or adjudicative personnel to make decisions about eligibility for benefits under the laws administered by the Department of Veterans Affairs (VA).  Generally, unless this manual expressly states otherwise for a specific issue, a Senior Veterans Service Representative (SVSR) should prepare an administrative decision for approval by a Coach.

Normally, an SVSR prepares an administrative decision for approval by a Coach on issues permanently affecting entitlement to benefits, such as character of discharge or willful misconduct.  A Veterans Service Representative (VSR) may prepare a decision for approval by an SVSR on transitory issues, such as net worth or apportionments.

Notes:  The delegation described above does not prevent the Veterans Service Center Manager (VSCM) or Pension Management Center Manager (PMCM) from locally requiring additional signatures of concurring officials at a lower level.

References:

· For a list of routinely encountered issues that require an administrative decision, see M21-1MR, Part III, Subpart v, 1.A.1.b.

· For information about delegations of authority, see 38 CFR 3.100(a) and 38 CFR 2.67.


Continued on next page

1.  General Information on Administrative Decisions, Continued

 PRIVATE INFOTYPE="PRINCIPLE" 
	b.  Issues Requiring an Administrative Decision
	The table below lists
· the types of issues that require a formal administrative decision, and
· references to additional information about the issues.
Unless otherwise specified, prepare an administrative decision regardless of whether the decision is favorable or unfavorable.

Important:  This information in this table may not be all-inclusive. 


	Issue
	Reference

	Character of Discharge
	M21-1MR, Part III, Subpart v, 1.B

	· Line of Duty

· Willful Misconduct
	M21-1MR, Part III, Subpart v, 1.D

	Former Prisoner of War (FPOW) Status
	M21-1MR, Part III, Subpart v, 1.C

	Common-Law Marriage
	M21-1MR, Part III, Subpart iii, 5.C

	Inference of Remarriage
	M21-1MR, Part IV, Subpart iii, 3.F.24

	Deemed-Valid Marriage 
	M21-1MR, Part III, Subpart iii, 5.E.26

	Continuous Cohabitation (unfavorable decisions only)
	M21-1MR, Part III, Subpart iii, 5.E.25

	Cessation of Marital Relationship Due to a Finding of Death
	M21-1MR, Part III, Subpart iii, 5.B.8.d

	Parental Relationship (unfavorable decisions only, unless contested)
	M21-1MR, Part III, Subpart iii, 5.J.56

	Child by Adoption (unfavorable decisions only)
	M21-1MR, Part III, Subpart iii, 5.G.38.j

	Stepchild Relationship (unfavorable decisions only)
	M21-1MR, Part III, Subpart iii, 5.G.42.k

	Illegitimate (Biological) Child (unfavorable decisions only)
	M21-1MR, Part III, Subpart iii, 5.G.37.b

	Missing Service Treatment Records
	M21-1MR, Part III, Subpart iii, 2.I.59

	Child Income Hardship Exclusion
	M21-1MR, Part V, Subpart iii, 1.G.50.k

	Net Worth (if denied or if allowed and the estate is $80,000 or more)
	· M21-1MR, Part V, Subpart i, 3.A.4.c
· M21-1MR, Part V, Subpart iii, 7.C.19.d
· M21-1MR, Part V, Subpart iii, 1.J.70


Continued on next page

1.  General Information on Administrative Decisions, Continued

	b.  Issues Requiring an Administrative Decision (continued)


	Issue
	Reference

	Presumed Death
	M21-1MR, Part III, Subpart v, 1.G

	Findings of Fact and Date of Death
	· M21-1MR, Part III, Subpart v, 1.H
· M21-1MR, Part III, Subpart iii, 2.A.8.b

	Homicide
	M21-1MR, Part III, Subpart v, 1.F.21

	Fraud
	M21-1MR, Part III, Subpart vi, 5.A.2

	Insanity
	M21-1MR, Part III, Subpart v, 1.E.20
Note:  The rating activity makes insanity determinations which may be used in making an administrative decision regarding eligibility for benefits.  

	Administrative Error
	M21-1MR, Part III, Subpart v, 1.I.36

	Apportionments
	M21-1MR, Part III, Subpart v, 3.A.3.a through d

	Contested Claims (other than apportionments)
	M21-1MR, Part III, Subpart vi, Chapter 6


	Important:  Instructions for handling specific issues found elsewhere in M21-1MR may vary from the general guidelines in this section.  Those specific instructions override the general instructions provided here.


2.  Making a Decision

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information about making a decision on issues involving a pending claim, including

· definition of evidence

· considering the absence of evidence as negative evidence

· assigning weight to each piece of evidence

· weighing all of the evidence

· evidence thresholds, and

· application of the reasonable-doubt rule.


	Change Date
	March 30, 2012


 PRIVATE INFOTYPE="CONCEPT" 
	a.  Definition:  Evidence
	The term “evidence” signifies all of the means by which an alleged matter of fact may be established or disproved.  For decision-making purposes in VA, the term generally refers to

· testimony (including statements in support of a claim)

· various kinds of documentary proof, and

· medical or field examination reports.

Evidence may be 

· “positive,” meaning it supports a claimant’s position, or

· “negative,” meaning it disproves the claimant’s position.

When there is an approximate balance between positive and negative evidence regarding any issue, the evidence is said to be “in equipoise.”

Reference:  For more information about negative evidence, see Forshey v. Principi.


 PRIVATE INFOTYPE="PRINCIPLE" 
	b.  Considering the Absence of Evidence as Negative Evidence
	According to the Federal Circuit Court in Maxson v. Gober, the absence of evidence that supports a claimant’s position is considered negative evidence that must be weighed when making a decision.




Continued on next page

2.  Making a Decision, Continued

	b.  Considering the Absence of Evidence as Negative Evidence (continued)
	Scenario:  A Veteran files a claim for disability compensation for a knee disorder that was first diagnosed 40 years after his discharge from service.  He submits no lay testimony of symptoms of knee problems and no medical evidence showing treatment or complaint of knee problems during service or the 40-year period that followed.

Analysis:  The absence of evidence (lay or otherwise) showing the existence of a knee disorder during service or the 40-year period that followed constitutes negative evidence for decision-making purposes.


 PRIVATE INFOTYPE="PRINCIPLE" 
	c.  Assigning Weight to Each Piece of Evidence
	When deciding an issue, decision-makers must first determine the “weight” of each piece of evidence, based on its probative value, as defined in M21-1MR, Part III, Subpart iv, 5.4.c.
In Gilbert v. Derwinski, the Court of Appeals for Veteran’s Claims (CAVC) noted that an equipoise decision is

necessarily more qualitative than quantitative; it is one not capable of mathematical precision and certitude.  Equal weight is not accorded to each piece of material contained in the record; every item of evidence does not have the same probative value.


 PRIVATE INFOTYPE="PROCESS" 
	d.  Weighing All of the Evidence
	After collecting all of the available evidence that is relevant to a pending issue,

· weigh the positive and negative evidence as a whole, and

· determine if the weight of the positive evidence is greater than, less than, or equal to the weight of the negative evidence.

The table below shows how this activity affects the outcome of the decision-making process.


	If ...
	Then ...

	a majority of the evidence is positive
	decide in the claimant’s favor.

	a majority of the evidence is negative
	decide against the claimant.


Continued on next page

2.  Making a Decision, Continued

	d.  Weighing All of the Evidence (continued)


	If ...
	Then ...

	the evidence for and against the claimant’s position is in equipoise
	resolve reasonable doubt in the claimant’s favor.

Exception:  For exceptions to the “reasonable-doubt rule,” see M21-1MR, Part III, Subpart v, 1.A.4.e.

Reference:  For more information about the reasonable-doubt rule, see M21-1MR, Part III, Subpart v, 1.A.4.f.


	Reference:  For more information on evaluating evidence, see 38 CFR 4.6.


 PRIVATE INFOTYPE="PRINCIPLE" 
	e.  Evidence Thresholds
	In most cases, when the evidence for and against a claimant’s position is in equipoise, VA resolves reasonable doubt as to the claimant’s entitlement in his/her favor, as described in M21-1MR, Part III, Subpart v, 1.A.4.f.  There are issues, however, that require “a preponderance of the evidence” to decide in the claimant’s favor.  These include questions of status, such as

· a person’s relationship to a Veteran, and

· the character of an individual’s service.

A preponderance of the evidence exists if the evidence is not in equipoise, which means it is not evenly balanced both for and against the fact or proposition at issue.  When there is a fair preponderance of the evidence, one side clearly outweighs the other.

References:  For more information about and examples of issues that require a preponderance of the evidence to decide, see

· Laruan v. West (1998)

· M21-1MR, Part III, Subpart v, 1.B.5.c (character of service)

· M21-1MR, Part III, Subpart iii, 5.B.8.d (finding of death under 38 CFR 3.212)

· M21-1MR, Part III, Subpart iii, 5.E.27.c (knowledge of impediments to marriage), and

· M21-1MR, Part IV, Subpart iii, 3.F.24.h (disproving an inference of marriage).


Continued on next page

2.  Making a Decision, Continued

 PRIVATE INFOTYPE="PRINCIPLE" 
	f.  Application of the Reasonable-Doubt Rule
	Every person involved in the adjudication of compensation and pension claims must be thoroughly familiar with the reasonable-doubt rule.  Except as noted in M21-1MR, Part III, Subpart v, 1.A.4.e, this rule applies when the evidence for and against a claimant’s position is in equipoise.  Under these circumstances, decision-makers must resolve the issue in the claimant’s favor.

In Gilbert v. Derwinski, CAVC likened the reasonable-doubt rule to a rule

deeply embedded in sand lot baseball folklore that the ‘tie goes to the runner.’  If the ball clearly beats the runner, the runner is out and the rule has no application.  If the runner clearly beats the ball, the runner is safe and again, the rule has no application.  If, however the play is close, then the runner is called safe by operation of the rule that ‘the tie goes to the runner.’

Example:  A Veteran files a claim for disability compensation based upon injuries acquired as the result of an automobile accident while serving on active duty.  The police report indicates the Veteran was speeding at the time of the accident, which occurred when his vehicle failed to negotiate a curve.  The report also states the road surface was slippery as a result of rain earlier in the night, and that there were skid marks indicating the Veteran attempted to stop the vehicle prior to the accident.  The combined evidence that the accident was caused by hazardous road conditions, in contrast to being caused by the Veteran’s reckless driving, is in approximate balance.

Result:  The decision-maker in this case must resolve reasonable doubt in the Veteran’s favor that injuries resulting from the accident were incurred in the line of duty.

References:  For more information on the reasonable-doubt rule, see

· 38 CFR 3.102
· 38 CFR 4.3, and
· Martinez v. Brown.


3.  Preparing Administrative Decisions
 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on preparing administrative decisions, including

· guidelines for preparing administrative decisions
· notifying claimants of an unfavorable administrative decision, and

· sample format for an administrative decision.


	Change Date
	March 30, 2012


 PRIVATE INFOTYPE="PRINCIPLE" 
	a.  Guidelines for Preparing Administrative Decisions
	Every administrative decision must communicate clearly the precise basis for the decision.

Due to the importance of administrative decisions and the fact that they are subject to review by beneficiaries and their representatives, all formal decisions, including special apportionment decisions, are computer-generated or type-written in the appropriate format, as provided

· in M21-1MR, Part III, Subpart v, 1.A.2.c
· on VA Form 21-441, Special Apportionment Decision, or

· on VA Form 21-5427, Corpus of Estate Determination.

Notes:

· The development activity typically prepares administrative decisions.
· If an e-folder exists, copy the decision to that folder.
References:  For more information about

· development activity responsibilities, see M21-1MR, Part III, Subpart i, 1.3.a, and
· inserting documents into an e-folder, see the Virtual VA User Guide.


 PRIVATE INFOTYPE="PRINCIPLE" 
	b.  Notifying Claimants of an Unfavorable Administrative Decision
	When an administrative decision is unfavorable, send notice to the claimant in a letter containing the elements in M21-1MR, Part III, Subpart v, 2.B.9.b.


Continued on next page

3.  Preparing Administrative Decisions, Continued

 PRIVATE INFOTYPE="STRUCTURE" 
	c.  Sample Format for an Administrative Decision 
	The following exhibit contains a sample format for an administrative decision.


	[Designation of VA Office]                                                         [File Number]

[Location of VA Office]                                                        [Veteran’s Name]

ADMINISTRATIVE DECISION

ISSUE:  [State the question at issue.]

EVIDENCE:  [List all documents and information reviewed in making the decision, giving specific data about each to distinguish it from other evidence, for example, “Maryland Highway Patrol Accident Report of November 9, 2000.”]

DECISION:  [Clearly and briefly state the decision.]
REASONS AND BASES:  [The reasons and bases section must be included on all administrative decisions, including favorable ones.]
State the reasons and bases for the decision in clear, simple, easy-to-understand terms.  Fully describe the reasoning that led to the decision. Support conclusions by analysis and explanation of the credibility and value of the evidence on which they are based.  Assertion of unsupported conclusions is unnecessary.  Acknowledge contentions that argue against the decision, and explain why they did not prevail.  Quote verbatim from the relevant law or regulation(s) that pertain(s) to the issue at hand.

Evaluate all the evidence, including sworn oral testimony and certified statements submitted by claimants, and clearly explain why that evidence is found to be persuasive or unpersuasive.  In so doing, explicitly address each item of evidence and each of the claimant’s contentions.  Impartially cite all evidence, both favorable and unfavorable.  Generally, identify and paraphrase pertinent information from the available evidence instead of quoting from it at length.

Generally, in a well-written decision, with valid reasons and bases, the conclusion should be obvious to the reader.

Submitted by (signature):                             
[Date]                      
Printed Name and Title:_______________________
Concurred by (signature):                             
[Date]  (when locally required)                     
Printed Name and Title:________________________
Approved by (signature):                              
[Date]                      
Printed Name and Title:___________________________



4.  Actions Required Before and After a Character-of-Discharge Determination
 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on notifying claimants before and after a character-of-discharge determination, including
· requirement for advance notice
· notifying claimants after making a decision
· notifying VA and non-VA entities of a decision
· updating the corporate record after making a decision, and
· procedures for updating the Beneficiary Identification and Records Locator Subsystem (BIRLS).


	Change Date
	March 30, 2012


 PRIVATE INFOTYPE="PRINCIPLE" 
	a.  Requirement for Advance Notice
	In any situation that requires a character of discharge determination, including dishonorable discharges,

· notify the claimant in advance of the need for a determination, and

· provide information concerning the claimant’s legal and procedural rights.

The table below
· lists the specific elements the advance notice must contain, and
· provides the purpose and a description of each element.


	Element
	Purpose and Description

	Reason for the Decision
	Explains the reason why a character-of-discharge determination is necessary.

Note:  Basic eligibility for VA benefits is contingent upon a discharge under conditions other than dishonorable.


Continued on next page

4.  Actions Required Before and After a Character-of-Discharge Determination, Continued

	a.  Requirement for Advance Notice (continued)


	Element
	Purpose and Description

	Criteria Used to Make the Decision
	· Explains the criteria VA will use to make the decision.

· Explains and cites the applicable VA regulations.

Reference:  For applicable regulations, see 38 CFR 3.12.

	Right of Representation
	Informs the claimant of the right to be represented, without charge, by an accredited representative of a recognized Veteran’s organization.

Explains the following to the claimant:

· he/she may employ an attorney to assist in prosecuting the claim, and

· the attorney may appear with the claimant if a personal hearing is requested.

Reference: For information on powers of attorney, see M21-1MR, Part I, Chapter 3.

	Request Placed to Service Department
	Explains that VA has asked the Veteran’s service department for information about his/her discharge proceedings.

Note:  Request discharge proceedings for a dishonorable discharge only if the Veteran’s sanity is at issue.

Reference:  For more information on cases involving the Veteran’s sanity, see M21-1MR, Part III, Subpart v, 1.E.


Continued on next page

4.  Actions Required Before and After a Character-of-Discharge Determination, Continued

	a.  Requirement for Advance Notice (continued)


	Element
	Purpose and Description

	Claimant’s Right to Submit Evidence
	Explains the claimant’s right to submit any evidence, contention, or argument bearing on the issue.

	Claimant’s Right to a Hearing
	Explains the claimant’s right to request a personal hearing before a decision is made.

Note:  Inform the claimant that VA will furnish the hearing room, provide hearing officials, and prepare a transcript of the proceedings, but will not pay any other expense connected with the hearing.

	60-Day Time Limit
	Explains that if the claimant does not reply within 60 days, VA will

· assume he/she

· has no additional evidence to submit, and

· does not desire additional time for presentation of his/her case, and

· make a decision based on the evidence available.

Reference:  For more information on granting additional time for presentation of a case, see M21-1MR, Part I, 2.C.9.d.

	Effect of the Decision
	Fully explains that an unfavorable decision might preclude entitlement to 

· the benefit claimed, and

· all other gratuitous VA benefits.


Continued on next page

4.  Actions Required Before and After a Character-of-Discharge Determination, Continued

	a.  Requirement for Advance Notice (continued)


	Element
	Purpose and Description

	Statement of Policy
	Explains that
· the established policy of VA is to assist claimants in developing facts pertinent to a claim, and

· VA will make a decision that grants the claimant every benefit that can be supported in law, while protecting the interest of the Federal Government.


	References:  For more information about 
· the character of a Veteran’s discharge and the effect it has on benefit entitlement, see M21-1MR, Part III, Subpart v, 1.B, and
· preparing advance notice in Modern Award Processing – Development (MAP-D), see the MAP-D User's Guide.


 PRIVATE INFOTYPE="PRINCIPLE" 
	b.  Notifying Claimants After Making a Decision
	After making a decision, promptly send a locally generated letter to the claimant containing the elements in M21-1MR, Part III, Subpart v, 2.B.9.b.

If the decision is unfavorable, also advise the claimant of the
· decision’s effect on his/her entitlement to VA benefits, and

· procedure for asking the service department that declared his/her (or the Veteran’s) character of discharge to review it.


 PRIVATE INFOTYPE="PRINCIPLE" 
	c.  Notifying VA and Non-VA Entities of a Decision
	After making a character-of-discharge determination at the request of a VA or non-VA entity, notify the entity of its outcome.

Important:  If a VA medical unit made the request, provide the results of the decision expeditiously, as entitlement to medical treatment may be at issue.
Notes:
· If a non-VA entity furnishes a form for reply, use it; otherwise, send notification via a locally generated letter.

· If a Veteran had multiple periods of service, inform the non-VA entity of the character-of-discharge determination for each period of service.


Continued on next page

4.  Actions Required Before and After a Character-of-Discharge Determination, Continued

 PRIVATE INFOTYPE="PRINCIPLE" 
	d.  Updating the Corporate Record After Making a Decision
	By signing off on an administrative decision regarding the character of a Veteran’s discharge, the signing official implicitly authorizes corresponding updates to the corporate record.

Authorization activity is responsible for updating the corporate record.  This is accomplished by making entries in the Beneficiary Identification and Records Locator Subsystem (BIRLS).
Unless current entries are accurate, authorization activity must update the VET’S IDENTIFICATION DATA tab on the BIRLS VETERAN IDENTIFICATION screen to reflect the Veteran’s
· period(s) of service

· type(s) of discharge, and

· separation reason(s).

Note:  The VET’S IDENTIFICATION DATA tab contains sufficient fields for the entry of up to three periods of service and the type of discharge and separation reason for each period.
References:  For more information on updating BIRLS and the corporate record, see
· M21-1MR, Part III, Subpart v, 1.A.3.e, and
· the Share User's Guide.


Continued on next page

4.  Actions Required Before and After a Character-of-Discharge Determination, Continued

 PRIVATE INFOTYPE="PROCEDURE" 
	e.  Procedures for Updating BIRLS
	Follow the instructions in the table below when updating BIRLS to reflect the outcome of an administrative decision regarding the character of a Veteran’s discharge.
Note:  All data entries are made on the VET’S IDENTIFICATION DATA tab of the BIRLS VETERAN IDENTIFICATION screen.


	If the administrative decision indicates…
	Then identify the column containing service data for the period at issue and enter …

	· the entire period of service at issue was dishonorable for VA purposes, or
· a statutory bar to benefits exists for the entire period of service under 38 CFR 3.12(b)
	· DVA (dishonorable for VA purposes) in the CHAR SVC (character of service) field, and

· ADM (administrative decision) in the SEP REAS (separation reason) field.

	the entire period of service at issue was other than dishonorable for VA purposes
	· HVA (honorable for VA purposes) in the CHAR SVC field, and

· ADM in the SEP REAS  field.

	· the Veteran was discharged under dishonorable conditions for VA purposes (or a statutory bar to benefits exists under 38 CFR 3.12(b)), but

· the Veteran was eligible for complete separation at an earlier date
	· the date the Veteran was eligible for complete separation in the RAD (released from active duty) field

· HVA in the CHAR SVC field

· the beginning and ending dates of the remainder of the Veteran’s period of service in the EOD (entry on duty) and RAD fields, respectively, of the next column of service data
· DVA in the CHAR SVC field of the next column of service data, and
·  ADM in the SEP REAS field of both columns of service data.
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