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Section I.  Folders Meeting the Criteria for Review by the United States Court of Appeals for Veterans Claims (CAVC)
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28.  Special Handling of Claims Folders

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on the special handling of claims folders, including

· general policy on special handling of Board of Veterans’ Appeals (BVA) cases

· the Veterans Judicial Review Act

· the appeal period for BVA decisions

· BVA responsibility to identify special handling cases

· removal of BVA evidence tabs

· Veterans Service Center Manager (VSCM) responsibilities for special handling cases, and

· use of charge cards for special handling cases.


	Change Date
	December 16, 2010


	a.  General Policy on Special Handling of BVA Cases
	The Department of Veterans Affairs (VA) requires special procedures for the handling of claims folders containing decisions by the Board of Veterans’ Appeals (BVA) that meet the criteria for review by the Court of Appeals for Veteran Claims (CAVC).


	b.  Veterans Judicial Review Act
	The Veterans Judicial Review Act, Public Law 100-687, enacted into law on November 18, 1988

· created CAVC (originally the Court of Veterans Appeals (COVA)), and

· granted CAVC exclusive jurisdiction to review BVA decisions.

BVA decisions resulting from a Notice of Disagreement (NOD) filed on or after November 18, 1988, are subject to review by CAVC.


	c.  Appeal Period for BVA Decisions
	Appeals must be filed directly with CAVC within 120 days of an adverse BVA decision.

Prior to the expiration of the appeal period, VA requires special handling of the claims folder in order to

· preserve the record that served as the basis for the BVA decision, and

· ensure that the claims folder is available for immediate transfer to General Counsel (GC) if the claimant files an appeal.


Continued on next page

28.  Special Handling of Claims Folders, Continued

	d.  BVA Responsibility to Identify Special Handling Cases
	BVA determines which of its decisions meet the criteria for review by CAVC.

The table below describes the process of identifying claims folders that meet the criteria for review by CAVC. 


	Stage
	Description

	1
	BVA personnel attach an easily recognizable label to the outside of the claims folder containing a decision that meets the criteria for review by CAVC.  This protects the integrity of folder material.

	2
	The record to be preserved is identified by placing file inserts over the material contained in the file.

Note:  BVA maintains file inserts for their exclusive use.  ROs do not stock the file inserts.

Reference:  For more information about file inserts, see M21-1MR, Part III, Subpart ii, 4.J.

	3
	The center file insert is annotated with the date on which the claims folder no longer requires special handling.

Note:  The date is 150 days from the date of the BVA decision.

	4
	The claims folder is returned to the regional office of jurisdiction.


	e.  Removal of BVA Evidence Tabs
	Do not remove any BVA evidence tabs before the end of the 150-day control period.

Rationale:  In the event of an appeal, GC relies on BVA evidence tabs to identify the records to copy for the Record on Appeal.


Continued on next page

28.  Special Handling of Claims Folders, Continued

	f.  VSCM Responsibilities for Special Handling Cases
	During the special handling period for the claims folder, the Veterans Service Center Manager (VSCM) must

· control the claims folder

· protect the integrity of the records subject to review by CAVC

· certify that, while controlling the claims folder, no material was added to or deleted from the record that was the basis for the BVA decision

· ensure that the claims folder is available for immediate transfer to GC upon request if an appeal is file with CAVC

· ensure that any claims folder removed from the secured area is returned by the close of each business day

· return the claims folder to regular storage on the day indicated by BVA on the file insert, and

· design and implement local procedures to keep claims folders in a secure area that is separate from regular files storage.

Reference:  For more information about permanent and temporary transfers of claims folders, see 

· M21-1MR, Part III, Subpart ii, 5.E
· M21-1MR, Part III, Subpart ii, 5.F, and

· M21-1MR, Part III, Subpart ii, 5.G.29.


	g.  Use of Charge Cards for Special Handling Cases
	A charge card indicates maintenance of the special handling claims folder in the BVA secured area.

The charge card is placed in the proper sequence in regular files storage.


29.  Temporary Files

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on temporary files, including 

· general policy for establishing a temporary file

· characteristics of a temporary file

· temporary file location

· use of a temporary file

· temporary file annotation, and

· temporary file storage.


	Change Date
	December 16, 2010


	a.  General Policy for Establishing a Temporary File
	Do not add to, or delete from, material contained in the permanent claims folder.

Establish a temporary file if there is

· file mail, or

· any other accumulated material that you would normally store in the claims folder.

Note:  A temporary file previously created while the claims folder was at BVA should already exist.

Reference:  For more information, see M21-1MR, Part I, 5.J.50.


	b.  Characteristics of a Temporary File 
	The temporary file

· is not subject to the same stringent restrictions as the permanent claims folder, and

· should have its own charge card.


	c.  Temporary File Location
	The temporary file remains in the RO if the claimant files an appeal with the CAVC.


Continued on next page

29.  Temporary Files, Continued

	d.  Use of a Temporary File
	Whenever possible, use the temporary file without the claims folder to process issues that arise during the special handling period.

Note:  It may be beneficial to include copies of important documents in the temporary file, such as the last rating of record.


	e.  Temporary File Annotation
	Annotate the cover of the temporary file with “BVA Decision [date].”


	f.  Temporary File Storage
	Store the temporary file either in the

· secured area with the claims folder, or

· regular files, at the discretion of the VSCM.


30.  Folder Reviews

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information about folder reviews, including

· restrictions on review of folders subject to CAVC review, and

· limited employee access of folders subject to CAVC review

· non-VA personnel who may access a folder subject to CAVC review, and

· procedures for non-VA personnel access to a folder subject to CAVC review.


	Change Date
	December 16, 2010


	a.  Restrictions on Review of Folders Subject to CAVC Review
	When reviewing a claims folder subject to CAVC review, do not change the order of the filed material.

Reviews of claims folders require documentation of the

· purpose of the review

· date and time of the review

· record reviewed

· reviewer’s name, and

· certification that nothing has been added to or deleted from the material identified by BVA as subject to review by CAVC. 

Space for the required certification appears on the file insert that BVA places over the center flap of the claims folder.


	b.  Limited Employee Access of Folders Subject to CAVC Review
	Limit claims folder reviews by VA employees to the fewest number of employees as possible.

At each review, the VSCM or his/her designee must certify that no material was added to, or deleted from, the record that is subject to review by BVA.


	c.  Non-VA Personnel Who May Access a Folder Subject to CAVC Review
	Non-VA personnel who may review a folder include

· claimants

· service officers

· attorneys, and

· any other non-VA employee.


Continued on next page

30.  Folder Reviews, Continued

	d.  Procedures for Non-VA Personnel Access to a Folder Subject to CAVC Review
	A VA employee must be present during a claims folder review by non-VA personnel in order to protect the integrity of the record subject to review by CAVC.

The VA employee does not need to be from the VSC.

During a review, a VA employee must

· certify over his/her signature that no material was added to, or deleted from, the record that is subject to review by CAVC, and

· not comment on, or offer explanations of, material contained in the claims folder.


31.  Handling of Folders After a Board of Veterans’ Appeals Decision

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information about handling folders after a Board of Veterans’ Appeals (BVA) decision, including

· handling a General Counsel (GC) request for a folder when CAVC dockets an appeal, and

· action taken after expiration of the appeal period.


	Change Date
	December 16, 2010


	a.  Handling a General Counsel (GC) Request for a Folder When CAVC Dockets an Appeal
	When the CAVC dockets an appeal, GC faxes a request to the RO of jurisdiction for transfer of the claims folder.

Follow the steps in the table below upon receipt of a request for transfer of a claims folder.


	Step
	Action

	1
	Cancel the RO’s pending control immediately.

	2
	Review the temporary file to ensure that it contains copies of any material necessary for claims processing during the intervening period.

	3
	Forward the claims folder to GC.

	4
	Maintain the temporary file in normal storage.


	b.  Action Taken After Expiration of the Appeal Period
	Follow the steps in the table below when the local control matures 150 days after the date of the BVA decision and the RO has not received a request from GC to transfer the claims folder.


	Step
	Action

	1
	Remove the claims folder from the BVA secured area.

	2
	Remove the

· outside label

· file inserts, and 

· BVA tabs inside the folder.

	3
	Transfer the material in the temporary file to the permanent claims folder.

	4
	Transfer the permanent claims folder to normal storage.

	5
	Destroy the temporary file according to current procedures.


32.  Return of Claims Folders From General Counsel

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on the return of claims folders from GC, including

· control of claims folders returned from the Professional Staff Group VII (PSG VII)

· the role of PSG VII

· the receipt of claims folders from PSG VII

· requests for the return of claims folders

· first dispositive pleadings, and

· requests for folders prior to completion of the Record on Appeal (ROA) process.


	Change Date
	December 16, 2010


	a.  Control of Claims Folders Returned From PSG VII
	The table below describes the policy for control of claims folders returned from the GC Professional Staff Group VII (PSG VII).


	Date
	Policy

	Prior to June 1, 1997
	PSG VII retained control of the claims folder until CAVC made a final determination concerning an appellate issue.

	Effective June 1, 1997
	PSG VII returns the claims folder to the RO when CAVC completes the Record on Appeal (ROA) process.

Note:  The ROA is an extract of the claims folder to which both parties agree.


	b.  Role of PSG VII
	After CAVC completes the ROA process, PSG VII

· attaches to the front of the claims folder a letter identifying the case as one with an unresolved appeal pending at CAVC

· marks the folder “DO NOT OPEN IN MAILROOM,” and

· returns the claims folder to the attention of the VSCM at the RO of jurisdiction via UPS.


Continued on next page

32.  Return of Claims Folders From General Counsel, Continued

	c.  Receipt of Claims Folders From PSG VII
	Follow the steps in the table below upon receipt of the claims folder from PSG VII.


	Step
	Action

	1
	Merge the temporary folder with the original claims folder.

	2
	If the integrity labels and inserts are present, remove the

· outside label

· file inserts that do not have any signature of VBA or Veterans Health Administration (VHA) employees, and

· BVA tabs inside the claims folder.

Rationale:  Because the ROA is filed at CAVC, it is not necessary to maintain the “integrity of the record” at ROs or VA medical centers (VAMCs).

Reference:  For more information, see M21-1MR, Part III, Subpart ii, 4.I.31.b.

	3
	In the center of the claims folder, permanently maintain all file inserts

· added during the 150-day period following a BVA decision, and

· containing signatures of

· employees that reviewed the folder, and

· certifying officials.


Continued on next page

32.  Return of Claims Folders From General Counsel, Continued

	d.  Requests for the Return of Claims Folders
	If PSG VII determines that it needs the claims folder after returning it to the RO, PSG VII requests return of the file.

Follow the steps in the table below upon the receipt of a request from PSG VII for the return of the claims folder.


	Step
	Action

	1
	· Pull the claims folder, and

· send it to PSG VII via UPS.

	2
	If you cannot send the claims folder within one week of the request

· send an email to mailbox OGC/027/Cfiles, and

· notify PSG VII of the

· reason for delay, and

· expected date of sending.

Note:  Do not delay sending the folder because of a pending claim for other benefits.  In that situation, make photocopies of documents required for the processing of the pending claim and place them in a temporary folder.


	e.  First Dispositive Pleadings
	PSG VII returns claims folders to ROs when CAVC has taken final action before a first dispositive pleading has been filed.  Such cases involve, but are not limited to, findings that the

· CAVC lacks jurisdiction over the appellate issue(s), and

· appellant did not comply with CAVC rules.


	f.  Requests for Folders Prior to Completion of the ROA Process
	ROs requiring the return of an original claims folder prior to completion of the ROA process must send a request to PSG VII.

Result:  PSG VII will determine if it can release the folder back to the RO on a temporary basis.


33.  Final Decisions on Pending Appeals

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on final decisions on pending appeals, including

· possible scenarios after the CAVC decision

· process upon CAVC’s completion of the appellate process, and

· process upon receipt of CAVC remand of appellate issue(s).


	Change Date
	December 16, 2010


	a.  Possible Scenarios After the CAVC Decision
	There are two possible scenarios that occur when CAVC issues a final decision on a pending appeal.

The table below describes the two possible scenarios.


	Possible Scenario
	Description

	1
	CAVC’s determination completes the appellate process.

Reference:  For more information, see M21-1MR, Part III, Subpart ii, 4.I.33.b.

	2
	CAVC issues a remand on the appellate issue(s).

Reference:  For more information, see M21-1MR, Part III, Subpart ii, 4.I.33.c.


	b.  Process Upon CAVC’s Completion of the Appellate Process
	The table below describes the process that occurs when CAVC’s determination completes the appellate process.


	Stage
	Description

	1
	The VSCM receives a copy of the final decision.


Continued on next page

33.  Final Decisions on Pending Appeals, Continued

	b.  Process Upon CAVC’s Completion of the Appellate Process (continued)


	Stage
	Description

	2
	The VSCM designates an employee to review the order or decision with the claims folder to determine if action is necessary.

Example:  The RO determines whether to provide an application for benefits when the CAVC order

· dismisses the appeal because of the death of the appellant, and

· indicates that a specific individual’s communication to CAVC about the death was an informal claim for accrued or death benefits.



	3
	The designated employee initiates any necessary RO action.


	c.  Process Upon Receipt of CAVC Remand of Appellate Issue(s)
	The table below describes the process that occurs when CAVC issues a remand on the appellate issue(s).


	Stage
	Description

	1
	BVA receives notification of the remand on the appellate issue(s).

	2
	BVA

· requests the claims folder from the RO, and

· indicates that the request involves a CAVC remand.

	3
	The RO sends the folder via UPS to the following address:

Office of the Director, Administrative Service (014).

Lafayette Building, 811 Vermont Ave. NW

Washington, D.C.  20420-0001.
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