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Section A.  Overview of the Fiduciary Program

 PRIVATE INFOTYPE="OTHER" Overview

 PRIVATE INFOTYPE="OTHER" 
	In this Section
	This section contains the following topics:


	Topic
	Topic Name
	See Page

	1
	Fiduciary Program Responsibilities
	1-A-2

	2
	Delegation of Authority
	1-A-5

	3
	Program Organization 
	1-A-7

	4
	Definitions for Program Purposes
	1-A-10


1.  Fiduciary Program Responsibilities

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on the responsibilities of the fiduciary program.  It includes information on the responsibilities for

· assessing the competence and personal welfare of beneficiaries 

· determining a payee best suited to meet the needs and situation of the beneficiary

· arranging the utilization of benefit funds

· protecting assets

· assuring 

· the entitlement rights of beneficiaries, and

· potential Federal and State benefits

· acting on behalf of the supervised direct payment (SDP) beneficiaries, 

· determining misuse of a beneficiary’s funds, 

· conducting onsite review of multi-fiduciaries,  and 

· protecting Federal funds.

This topic also includes information on non-fiduciary responsibilities.


	Change Date
	July 13, 2005


	a.  Assessing the Competence and Personal Welfare of Beneficiaries
	Program responsibilities include assessing the competence, adjustment, and personal welfare of beneficiaries.  This assessment is for the purpose of evaluating whether the beneficiary needs assistance in managing his/her Department of Veterans Affairs (VA) benefits.


	b. Determining, Selecting, and Qualifying a Fiduciary
	Program responsibilities include qualifying and selecting a fiduciary best suited to the needs and situation of the beneficiary.  


	c.  Arranging Utilization of Benefit Funds
	Program responsibilities include arranging for the utilization of benefit funds for the 

· beneficiary, and 

· dependents, if any.


Continued on next page

1.  Fiduciary Program Responsibilities, Continued

	d.  Protecting Assets
	Program responsibilities include protecting a beneficiary’s assets from loss or diversion. 


	e.  Assuring the Entitlement Rights of Beneficiaries
	Program responsibilities include assuring that fiduciaries assert and protect entitlement rights of beneficiaries and dependents to 

· VA benefits

· other assets

· income, and

· other benefits, regardless of source.


	f.  Assuring Potential Federal and State Benefits
	Program responsibilities include assuring that the following are fully advised of all potential Federal and State benefits:

· fiduciaries

· beneficiaries, and 

· other persons involved. 


	g.  Acting on Behalf of SDP Beneficiaries
	Program responsibilities include acting on behalf of supervised direct payment (SDP) beneficiaries by asserting and protecting their entitlement to VA and other Federal and State benefits.


	h.  Protecting Federal Funds
	Program responsibilities include protecting Federal funds from

· fraud

· waste, and

· misuse.


	i.  Determining Misuse
	Program responsibilities include investigating and determining when a fiduciary’s misuse of a beneficiary’s funds is alleged or suspected.


Continued on next page

1.  Fiduciary Program Responsibilities, Continued

	j.  Conducting Onsite Review of Multi-Fiduciaries
	Program responsibilities include conducting onsite reviews of certain fiduciaries serving multiple beneficiaries.


	k.  Non-Fiduciary Responsibilities of the Fiduciary Program 
	The non-fiduciary program responsibilities include obtaining and developing evidence that will enable the requesting element to make a determination on the issues involved.

Subject matter found in this category may include

· claims for benefits

· VA loan programs

· violations of Federal penal statutes, and

· administrative investigations.


2.  Delegation of Authority

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on the delegation of authority for the fiduciary program.  It includes information on

· the responsibilities of the Veterans Service Center Manager (VSCM)

· delegating signature authority

· the responsibility for all legal activities

· the role of the Veterans Service Center (VSC) attorneys, including legal activities that may be delegated to them, and

· temporary suspension or restriction of responsibilities.


	Change Date
	February 2, 2005


	a.  Responsibilities of the VSCM
	The Veterans Service Center Manager (VSCM) may 

· delegate authority to perform any function for which the VSCM is assigned responsibility, and

· restrict or suspend any such authority granted.


	b.  Temporary Suspension or Restriction of Responsibilities
	Any restriction or suspension of responsibilities that are assigned to subordinate personnel specifically by regulation or manual must be temporary.

Example:  An employee may be temporarily restricted from performing duties pending the employee’s qualification as a journeyman in the position.


Continued on next page

2.  Delegation of Authority, Continued

	c.  Delegating Signature Authority
	The VSCM may delegate authority to sign the VSCM’s name as outlined below.

· Authority to sign VA Form 21-555, Designation of Payee, may be delegated to fiduciary personnel; however, in any instance, the employee who appointed the fiduciary may not sign this document.

· Authority to sign VA Form 21-0520, Certificate of Commission Approval, may be delegated only to supervisory personnel.

· Authority to sign correspondence, such as letters and internal memos relating to fiduciary matters, may be delegated to supervisory personnel, Field Examiners (FEs), and Legal Instruments Examiners (LIEs).  Delegations to sign correspondence should not be given to clerical personnel.  Employees are permitted to sign their own names to correspondence concerning cases for which they are responsible.


	d.  Responsibilities of the Regional Counsel 
	The Regional Counsel, as field representative of the General Counsel, is responsible for all legal activities in which VA is involved, including court-appointed fiduciary matters. 


	e.  VSC Attorneys
	Regional Counsel may authorize Veterans Service Center (VSC) employees who are also attorneys to represent VA in fiduciary matters.  Such employees are referred to as VSC attorneys in this manual.


	f.  Legal Activities Delegated to VSC Attorneys
	If there are VSC attorneys, the Regional Counsel may delegate authority to handle legal activities to those attorneys.  The delegation of authority must be in writing.

Legal activities that may be delegated to VSC attorneys include the

· preparation of legal pleadings and briefs in court fiduciary proceedings, and

· presentation of cases before courts.


	g.  Supervision of VSC Attorneys
	The legal work performed by VSC attorneys is under the professional supervision of the Regional Counsel.  Otherwise, VSC attorneys are under the supervision of the VSCM.


3.  Program Organization

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on the organization of the fiduciary program.  It includes information on the

· components of the Fiduciary and Field Examination (F&FE) activity, and

· duties performed by the 

· field examination activity

· estate supervision activity, and

· control activity.


	Change Date
	July 13, 2005


	a.  Activities Comprising Fiduciary and Field Examination Unit
	The Fiduciary and Field Examination (F&FE) activity consists of the following components:

· field examinations 

· accountings and estate supervision, 

· misuse investigations and determinations,

· onsite reviews, and

· workload control.

The assignment of responsibilities associated with these activities to specific employees or employee positions is at the discretion of the VSCM or his/her designee.

Example:  The control activity is often assigned to LIEs at regional offices (ROs) without clerical staff. 


Continued on next page

3.  Program Organization, Continued

	b.  Duties of the Field  Examination Activity
	Duties performed in the field examination activity include quasi-legal and investigative services in fiduciary as well as non-fiduciary program matters.

The field examination activity is staffed by FEs.  However, at times, field examination duties may be assigned to personnel other than FEs.  Persons functioning as FEs have authority to make decisions on site.  By virtue of VA Form 4505, Identification Card-Delegation of Authority, they may 

· take affidavits

· administer oaths and affirmations 

· certify the correctness of papers and documents

· aid in the preparation and presentation of claims

· conduct investigations, and

· examine witnesses upon any matter within the jurisdiction of VA.


	Note:  Issue VA Form 4505 in accordance with instructions found in DVB (Department of Veterans Benefits) supplement, MP-1, Part I, Chapter 2.


	c.  Duties of Estate Supervision Activity
	Employees in the estate supervision activity perform services of a judgmental nature involving the

· administration and protection of beneficiaries’ estates

· protection of benefit rights, and

· identification of legal problems for action by the Regional Counsel.

This activity is staffed by LIEs who have a continuing responsibility for a block of cases and are given authority to make decisions on quasi-legal matters. 


Continued on next page

3.  Program Organization, Continued

	d.  Duties of the Control Activity
	The control activity is vital to the fiduciary program, and must be performed at every RO.  It includes 

· establishing and maintaining fiduciary records in the Fiduciary Beneficiary System (FBS), and 

· providing other administrative and clerical support for both

· field examinations, and

· estate supervision.

The VSCM, or designee, determines whether this function is assigned to clerical employees or other personnel, such as LIEs.


4.  Definitions for Program Purposes

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains definitions that are used for program purposes.  It includes definitions of the following terms:

· incompetent

· legal disability

· beneficiary

· SDP beneficiary

· fiduciary, including

· corporate fiduciary

· court-appointed fiduciary, 

· individual fiduciary, and

· types of Federal fiduciaries

· institutionalized

· helpless adult

· sworn statement, 

· certified copy, and 

· misuse.


	Change Date:  
	July 13, 2005


	a.  Definition:  Incompetent
	An incompetent is either of the following:

· a minor, or

· an adult, to include an adult helpless child, who is rated incompetent by VA or under legal disability by reason of court action


	Note:  Minors are included in this class because their youth prevents them from managing their own affairs, including disbursement of funds without limitation.  


	Reference:  For information on adult helpless children, see M21-1MR, Part III, Subpart iii, 7 (TBD) or M21-1, Part IV,15.


	b.  Definition:  Legal Disability
	A legal disability is a condition or situation that allows a State to appoint a fiduciary.  Each state determines what constitutes a legal disability within its’ jurisdiction.  Regional Counsel should be consulted if clarification is required.


Continued on next page

4.  Definitions for Program Purposes, Continued

	c.  Definition:  Beneficiary
	A beneficiary is an individual entitled to receive VA benefits, including proceeds of VA insurance.  Beneficiaries are classified as 

· minors

· veterans, and 

· other adults, including 

· helpless adults 

· surviving spouses

· dependent parents, and

· insurance proceeds recipients.


	d.  Definition:  SDP Beneficiary
	A supervised direct payment (SDP) beneficiary is an incompetent adult beneficiary to whom benefits are paid directly when the facts indicate that he/she is capable of handling his/her financial affairs under continuing supervision of the VSCM.  


	Note:  If the beneficiary is a veteran he or she must be rated incompetent by VA to receive benefits under SDP, not merely under legal disability.


	e.  Definition:  Fiduciary
	A fiduciary is a person or legal entity (such as a bank) charged with the duty of managing the estate of an incompetent beneficiary.  

VA-supervised fiduciaries include both 

· court-appointed fiduciaries, and 

· Federal fiduciaries.


Continued on next page

4.  Definitions for Program Purposes, Continued

	f.  Definition:  Court-Appointed Fiduciary
	A court-appointed fiduciary is a person or legal entity appointed by a State or foreign court to supervise an incompetent beneficiary and/or that person’s estate.  Courts may appoint financial institutions, state agencies, corporations, fiduciary services, or individuals to serve.

The statutory title of a court-appointed fiduciary may vary from state to state.  The most commonly used titles are

· guardian

· conservator

· committee

· trustee, or

· curator.


	Note:  The appropriate title should be used, as State law requires.


	g.  Definition:  Corporate Fiduciary
	For fiduciary program purposes, a corporate fiduciary is a financial institution that serves as the payee for an incompetent beneficiary and is the depository for the federally-insured and state-insured funds of that beneficiary.

A corporate fiduciary may be certified as either a 

· court-appointed fiduciary, or

· Federal fiduciary.


	h.  Definition:  Individual Court Fiduciary
	For program purposes, an individual court fiduciary,  is a person, fiduciary service, corporation, or agency, appointed by the court to serve as fiduciary for an incompetent beneficiary.  These fiduciaries do not serve as depository for the federally insured and/or state insured funds of that beneficiary.  


 Continued on next page

4.  Definitions for Program Purposes, Continued

	i.  Definition:  Federal Fiduciary
	A Federal fiduciary is a person or legal entity authorized by VA to serve as payee for the VA benefits of an incompetent beneficiary.

The table below defines the various types of individuals and institutions that may serve as Federal fiduciaries.


	If the Federal fiduciary is a(n) …
	Then this fiduciary is defined as …

	spouse payee
	an incompetent veteran’s spouse who is designated to administer the funds payable for 

· the veteran, and 

· other dependents, if any.

	legal custodian
	the person or legal entity designated by VA to manage VA funds on behalf of an incompetent beneficiary.

Note:  Ordinarily, this is the person or legal entity caring for and/or having custody of the beneficiary or the beneficiary’s estate.

	custodian-in-fact
	an emergency, temporary payee of VA benefits for an incompetent beneficiary, certified by VA when 

· payments cannot be made in a timely manner to an existing or successor fiduciary, or 

· payment to an existing or successor fiduciary would be inappropriate under the circumstances.


Continued on next page

4.  Definitions for Program Purposes, Continued

	i.  Definition:  Federal Fiduciary (continued)


	If the Federal fiduciary is a(n) …
	Then this fiduciary is defined as …

	institutional award payee
	the chief officer of an institution who is authorized to receive the payment of all or part of the VA benefits of a veteran rated incompetent by VA.  

The veteran must be receiving hospital treatment or institutional, nursing, or domiciliary care in the facility.

Note:  In cases such as these, VA benefits payable are required entirely for the needs of the veteran or are so small that there is no need for another type of fiduciary.  A significant VA estate will not accrue.

	superintendent of an Indian reservation
	a superintendent or other officer designated by the Secretary of the Interior to receive funds due an incompetent Indian beneficiary.

	temporary fiduciary
	a individual or entity authorized to serve as VA payee for a beneficiary while a determination of incompetency is being made or appealed.  

Note:  A temporary fiduciary should be extremely rare and may serve no more than 120 days.  After 120 days, a permanent fiduciary arrangement must be established or the beneficiary must be paid direct.  


Continued on next page

4.  Definitions for Program Purposes, Continued

	j.  Definition:  Institutionalized  
	The term institutionalized refers to a beneficiary being placed in any facility in which the beneficiary is confined or receiving professional care, such as a

· nursing home, or

· hospital.

Notes:  

· This includes private pay as well as VA contract and domiciliary care and incarcerations in 

· penal facilities, or

· mental institutions.

· It does not include 

· residential care homes

· group homes, or 

· board and care facilities.


	k.  Definition:  Helpless Adult
	A helpless adult is a child of a veteran who is 

· age 18 or older, and 

· found, by a rating determination, to have become permanently incapable of self-support prior to age 18.


	l.  Definition: Estate Limitation Law


	The Estate Limitation Law was a requirement under 38 U.S.C. 5503(b)(1)(A) which stated that payment of pension or compensation would be discontinued for a veteran when all the following conditions were met:

· the veteran’s estate was valued at an amount set by statute or more, excluding the value of the veteran’s personal residence (unless there was no reasonable likelihood that the veteran would again reside in that home).  Payments were resumed when the estate was reduced to a certain statutory amount.  (For many years these amounts were $1,500/$500.)

· the veteran was rated incompetent by VA

· the veteran had neither spouse nor child, and

· the veteran was institutionalized for other than Hansen’s disease by the United States or any of its political subdivisions.

Repeal of the Law:  This law was repealed effective December 27, 2001. 


Continued on next page

4.  Definitions for Program Purposes, Continued

	m.  Definition: Sworn Statement
	For field examination purposes, a sworn statement is the testimony of a witness subscribed and sworn to, or affirmed before, a FE under the authority of 38 U.S.C. 5711 (a)(3).


	n.  Definition:  Certified Copy
	A certified copy is a true copy authenticated by the signature and seal of the custodian of record.

A certification by notary public is not sufficient.


	Note:  Certification of a true copy may be made by the custodian of record or by the FE under authority of VA Form 4505.


	o.  Misuse
	38 U.S.C. 6106 (b) defines misuse of benefits by a fiduciary as any case in which the fiduciary receives payment under any of the laws administered by the Secretary, for the use and benefit of a beneficiary and uses such payment, or any part thereof, for a use other than for the use and benefit of such beneficiary or that beneficiary’s dependents.
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