
Section J.  Special Appeal Issues and Cases

 PRIVATE INFOTYPE="OTHER" Overview

	In This Section
	This section contains the following topics:


	Topic
	Topic Name

	1 
	Claims Received While Folder Awaits U.S. Court of Appeals for Veterans Claims (CAVC) Processing

	2 
	Administrative Appeals

	3 
	Appeals After Death


1.  Claims Received While Folder Awaits U.S. Court of Appeals for Veterans Claims (CAVC) Processing

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on claims received while the claims folder awaits CAVC processing, including

· the avoidance of undue delay

· determining issues under appeal

· the Professional Staff Group (PSG) VII process for obtaining and returning a claims folder from the station of origination (SOO)
· handling claims 

· related to an issue before CAVC, and

· unrelated to an issue before CAVC, and
· handling supplemental service treatment records (STRs) pertinent to an appeal before CAVC.


	Change Date
	May 27, 2015


 PRIVATE INFOTYPE="PRINCIPLE"  

	a.  Avoidance of Undue Delay
	Despite the fact that the appellant’s appeal is before the Court of Appeals for Veterans Claims (CAVC), any newly received, unrelated claim must be placed under control and acted upon as quickly as possible.

References:  For more information on 

· handling claims unrelated to an issue before CAVC, see M21-1, Part I, 5.J.1.e, and

· CAVC’s holdings on expeditious handling of claims, see

· Ebert v. Brown, 4 Vet.App. 434 (1993)

· Pousson v. Shinseki, 22 Vet.App. 432 (2009), and

· Harvey (Cleveland D.) v. Shinseki, 24 Vet.App. (Jan. 25, 2011).


 PRIVATE INFOTYPE="PRINCIPLE" 
	b.  Determining Issues Under Appeal
	If there is uncertainty about whether or not the claim relates to the issue under appeal, call the Office of the General Counsel (OGC), Professional Staff Group (PSG) VII, at (202) 632-7143.
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	c.  PSG VII Process for Obtaining and Returning a Claims Folder From the SOO 
	The table below describes the process that PSG VII follows to obtain and return the claims folder from the station of origination (SOO) when an appellant files an appeal to CAVC.


	Stage
	Description

	1
	CAVC issues an order directing PSG VII to provide a copy of the claims folder to the appellant within 60 days. 

	2
	PSG VII sends an e-mail request for the claims folder to the Appeals Management Center (AMC).  

	3
	AMC coordinates with the regional office (RO), Board of Veterans’ Appeals (BVA), or Veterans Health Administration (VHA) facility, as appropriate, to promptly transfer the claims folder to PSG VII.

	4
	· If a paper claims folder exists, PSG VII ships it to a scanning vendor, who
· scans the entire folder, and

· provides an electronic copy of it to PSG VII.

· If an electronic claims folder (e-folder) exists, PSG VII will obtain copies of the records directly from the Veterans Benefits Management System (VBMS) and/or Virtual VA (VVA). 

Note:  In most cases, PSG VII receives the claims folder back from the scanning vendor within 30 days after scanning is complete.

	5
	PSG VII promptly returns the claims folder to the SOO, unless AMC or BVA needs it to process a remand.

Note:  PSG VII does not wait for CAVC to issue its decision before transferring the claims folder back to the RO, BVA, or AMC. 
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	d.  Handling Claims Related to an Issue Before CAVC
	Upon receipt of a claim related to an issue before CAVC after the claims folder has been forwarded to PSG VII

· do not process the claim

· acknowledge receipt of the material

· file it in the temporary claims folder, and

· notify PSG VII that material related to the appeal before CAVC

· has been received, and

· is being maintained at the RO.
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	e.  Handling Claims Unrelated to an Issue Before CAVC
	Upon receipt of a claim unrelated to an issue before CAVC after the claims folder has been forwarded to PSG VII, process the claim as expeditiously as possible.

The table below describes the process for obtaining the claims folder from PSG VII if the claims folder is needed to process the claim.


	Stage
	Description

	1
	The development activity determines if the claim can be processed based on the information in the temporary claims folder.

· If yes, the development activity processes the claim.

· If no, go to Stage 2.

	2
	The development activity requests the return of the claims folder by faxing a request to PSG VII at (202) 632-7122.

The faxed request should include the

· claimant’s name

· claim number, and

· reason for requesting the claims folder.

	3
	The attorney to whom the case is assigned determines whether the claims folder may be returned to the RO immediately.  

· If yes, the attorney 

· determines whether the claims folder must subsequently be returned to PSG VII, and

· returns the claims folder to the RO.
· If no, go to Stage 4.

	4
	The attorney either

· advises the development activity of the 

· reason for delay, and

· date the claims folder will be available, or

· contacts the RO development activity to discuss the matter and determine the best course of action to take, such as faxing copies of necessary documents to the RO.

Note:  If the attorney advises the RO development activity that the return of the claims folder is delayed, the RO may request the specific information from the claims folder needed to process the claim.
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	f.  Handling Supplemental STRs Pertinent to an Appeal Before CAVC
	Upon receipt of supplemental service treatment records (STRs) that are pertinent to an appeal pending before CAVC, the Veteran Service Center Manager (VSCM), Pension Management Center Manager (PMCM), or a designee at the RO will contact Mary A. Flynn, Assistant General Counsel (GC), PSG VII, by e-mail (Mary.Flynn@va.gov) or telephone ((202) 632-6929) for instructions.


2.  Administrative Appeals

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on administrative appeals, including

· the time limit for making an administrative appeal

· preparing an administrative appeal

· BVA decisions do not preclude separate appeals, and

· the time limit for filing a separate appeal.


	Change Date
	May 27, 2015


	a.  Time Limit for Making an Administrative Appeal
	An administrative appeal must be made within

· 60 days for a VSCM/PMCM, or

· six months for a Director.

References:  For more information on 
· time limits for making an administrative appeal, see 38 CFR 19.51(b), and
· the definition of an administrative appeal, see M21-1, Part I, 5.A.1.
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	b.  Preparing an Administrative Appeal
	The table below shows the steps to be followed when preparing an administrative appeal.


	Step
	Action

	1
	Create an administrative appeal memorandum for the claims folder, entitled “Administrative Appeal,” setting forth the issues and basis for the appeal.

	2
	· notify the claimant and his/her representative of

· the question at issue

· their right to join in the administrative appeal, be represented, and appear at a formal hearing, and

· advise the claimant and local service organization representative that Department of Veterans Affairs (VA) allows 60 days for him/her to join the appeal.

Reference:  For more information on notifying the claimant and his/her representative, see 38 CFR 19.52.

	3
	· send a copy of the administrative appeal memorandum to the claimant so he/she can better determine whether or not to join the appeal, and

· inform the claimant that submission of additional evidence or argument will be considered an election to join the administrative appeal.

	4
	Does the claimant wish to join the administrative appeal?

· If yes
· prepare a statement of the case (SOC), and

· send a copy to the claimant and his/her representative with notice of the time in which a substantive appeal should be perfected.  (Note:  If the claimant joins the administrative appeal and subsequently requests a formal hearing, the Decision Review Officer (DRO) assumes jurisdiction over the issue.)

· If no, inform the claimant that

· no evidence or argument should be submitted until after the administrative appeal is decided, and

· failure to join the administrative appeal does not adversely affect his/her right to a separate appeal.

Reference:  For more information on claimants joining the administrative appeal, see 38 CFR 20.400.

	5
	If the claimant submits a 

· substantive appeal

· merge the administrative appeal with the claimant’s appeal

· handle the case in accordance with procedures governing appeals by claimants and their representatives, and

· establish a Veterans Appeal Control and Locator System (VACOLS) record. 

· separate appeal, explain that

· any appellate decision made on a separate appeal will be made by members who did not participate in the decision made on the administrative appeal, and

· the time limit for filing a separate appeal will be extended by the amount of time that passed from the date of notification to the claimant of the administrative appeal to the date of BVA decision.

References:  For more information on 

· VACOLS, see the VACOLS User Guide, and

· claimants filing a separate appeal, see 

· 38 CFR 20.400, and

· 38 CFR 20.401.
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	c.  BVA Decisions Do Not Preclude Separate Appeals
	When BVA makes a decision on an administrative appeal, the decision does not preclude a claimant or his/her representative who has not merged his/her appeal from submitting a notice of disagreement (NOD) and a substantive appeal on the same issue.


 PRIVATE INFOTYPE="PRINCIPLE"  

	d.  Time Limit for Filing a Separate Appeal
	To determine the claimant’s time limit for perfecting a separate appeal use the date BVA decides the administrative appeal, not the date the claimant was notified of the administrative appeal.


3.  Appeals After Death

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on appeals after death, including

· handling appeals pending with BVA

· providing accrued benefits application form, and

· death occurring during the one year appeal period.


	Change Date
	September 28, 2015


 PRIVATE INFOTYPE="PROCESS" 
	a.  Handling Appeals Pending With BVA
	Appeals pending before BVA at the time of the appellant’s death do not survive the appellant’s death; unless a person who is eligible for accrued benefits under 38 U.S.C. 5121(a) requests to proceed with the decedent’s claim or appeal.
If the appellant dies before BVA renders a decision on a pending appeal, BVA will dismiss the appeal and return the claim to the SOO.
If a person eligible to receive accrued benefits makes a claim to substitute the decedent’s claim or appeal, the SOO will make a determination regarding the basic eligibility for substitution.  Any adverse determination as to basic eligibility is appealable to BVA.

If found eligible, the substitute claimant will receive the same docket number that was assigned to the original appellant’s appeal.

Use the table below to handle the appeal when VA receives notice of the appellant’s death.


	If the claims folder is under the jurisdiction of the …
	Then …
	And …

	RO
	update VACOLS to show “Withdrawn Death of Veteran.”
	If the VA was notified of the Veteran’s death within one year, provide an application for accrued benefits to any potentially eligible survivors. 
Reference:  For more information on providing an application for accrued benefits, see M21-1, Part I, 5.J.3.b.

	Appeals Management Center (AMC)
	request return of the claims folder from AMC if AMC does not independently return the claims folder to the SOO.
	address any potential benefits for eligible survivors. 

	BVA
	provide the BVA Field Representative with evidence of death (i.e. death certificate and/or Social Security Administration (SSA) printout).


	Note:  If the appeal is in an active or remand status, fax evidence of death to BVA’s Field Representative at (202) 343-1889.


	OGC
	notify the appropriate OGC, Professional Staff Group (PSG) VII.


	Result:  OGC will notify the appropriate court, if necessary.


	Reference:  For more information on VACOLS coding, see the VACOLS User Guide.
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	b.  Providing Accrued Benefits Application Form
	A claim for accrued benefits or request to substitute is necessary to act on a claim pending before VA at the time of the appellant’s death.
If VA is notified within one year following the death of the Veteran

· review the claims folder for names and addresses of potential claimants, and

· furnish them with one of the following accrued benefits application forms
· VA Form 21-601, Application for Accrued Amounts Due a Deceased Beneficiary, or

· VA Form 21-0847, Request for Substitution of Claimant Upon Death of Claimant.
Note:  Send VA Form 21-0847 when there is no evidence of accrued benefits 

and a claim or appeal was pending at the time of the original claimant’s death.
References:  For more information on 
· developing for accrued benefits and requests to substitute, see M21-1, Part VIII, 3

· determining the payment period based on the date of death, see 

M21-1, Part VIII, 1.1.d , and 

· appeals pending at the time of death, see

· Cates v. Brown, 5 Vet.App. 399 (1993)

· Oseo v. Brown and Landicho v. Brown, 7 Vet.App. 42 (1994)

· Edmonds v. Brown, 9 Vet.App. 159 (1996), and

· Reeves v. Shinseki, 682 F.3d 988 (2012).
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	c.  Death Occurring During the One Year Appeal Period
	If the original claimant’s death occurs within the one-year period in which an NOD may be filed
· the claim is considered pending, and 

· a substitute claimant may file an NOD.

Reference:  For more information on accrued claims and requests to substitute, see M21-1, Part VIII.
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