
Section E.  Filing a Substantive Appeal

 PRIVATE INFOTYPE="OTHER" Overview

	In This Section
	This section contains the following topics:


	Topic
	Topic Name

	1 
	Substantive Appeal

	2 
	Processing a Substantive Appeal

	3 
	Handling New Issues Raised on a Substantive Appeal


1.  Substantive Appeal

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on substantive appeals, including
· the purpose of a substantive appeal

· what constitutes a substantive appeal

· processing an incomplete substantive appeal involving multiple issues

· the substantive appeal time limit

· computing the substantive appeal time limit, and
· processing a time limit extension request.


	Change Date
	December 21, 2015


 PRIVATE INFOTYPE="PRINCIPLE"  
	a.  Purpose of a Substantive Appeal
	An appellant and/or his/her representative must file a substantive appeal in response to a statement of the case (SOC) in order to perfect or complete the appeal.


	b.  What Constitutes a Substantive Appeal
	A substantive appeal is one of the following documents containing the necessary information as provided in 38 CFR 20.202
· VA Form 9, Appeal to Board of Veterans’ Appeals 
· a statement at a formal hearing or informal conference reduced to writing, or

· written correspondence containing the necessary information listed below.

Important:  The substantive appeal must include

· the specific issue(s) appealed, if more than one issue was addressed by the SOC or supplemental statements of the case (SSOCs), and

· the specific argument(s) relating to errors made by the agency of original jurisdiction (AOJ) in reaching the decision(s) being appealed, including, but not limited to

· errors of fact, or

· errors of law.

Exception:  If the only issue on appeal is whether new and material evidence has been submitted to reopen a previously denied and final decision, the substantive appeal is acceptable if it merely expresses disagreement with that decision, and does not identify an error of law or fact.  

Note:  Board of Veterans’ Appeals (BVA) will 

· construe such arguments in a liberal manner for the purpose of determining whether they raise issues on appeal

· not presume that an appellant agrees with any statement of fact contained in an SOC or SSOC which is not specifically contested, and

· determine the adequacy of a substantive appeal.

Reference:  For more information on SOCs and SSOCs, see M21-1, Part I, 5.D.


 PRIVATE INFOTYPE="PROCEDURE" 
	c.  Processing an Incomplete Substantive Appeal Involving Multiple Issues
	The table below describes how to process VA Form 9 and/or a substantive appeal when the

· SOC/SSOC contains multiple issues, and

· appellant does not indicate which issues are being appealed.


	Step
	Action

	1
	To clarify which issues are being appealed, the development or appeals development activity 

· contacts the appellant and/or representative by telephone to obtain clarification

· documents any telephone contact with the appellant and/or representative on VA Form 27-0820, Report of General Information, for association with the claims folder, or

· if telephone contact is unsuccessful, sends the appellant a letter requesting that he/she clarify the issues under appeal within 30 days from the date of the letter.

Note:  Extend the time limit to file the substantive appeal through the end of the 30-day response period if the time limit to file the substantive appeal

· has already expired, or

· will expire during that 30-day period.

Reference:  For more information on notification requirements for representatives following documentation of telephone contact on VA Form 21-0820, see M27-1, Part I, 3.1.e. 

	2
	If clarification is not received within 30 days, the development or appeals activity sends the appellant a notification letter that

· explains VA is dismissing the appeal under 38 CFR 20.202 for failure to file a properly completed substantive appeal, and

· includes a VA Form 4107, Your Rights to Appeal Our Decision, and VA Form 21-0958, Notice of Disagreement. 

Notes:

· If the time limit to file a substantive appeal has not expired, the letter should

· state the time limit for filing the appeal, and 

· explain that if VA receives clarification of the issues under appeal within this time limit, VA will continue the appeal.

· If the appellant submits clarification within 30 days, process the substantive appeal as usual.


	Note:  When an SOC or SSOC addresses multiple issues, even if the arguments presented by the appellant do not address all the issues on the SOC or SSOC, all issues are considered in appellate status when the appellant
· submits a timely VA Form 9, and

· checks the box that states all issues on the SOC or SSOC are on appeal.


	d.  Substantive Appeal Time Limit 
	The table below describes the time limits for an appellant to file a substantive appeal.


	A substantive appeal of a …
	Must be filed …

	contested claim
	30 days from the date the Department of Veterans Affairs (VA) mailed the SOC or SSOC.

Reference:  For more information on contested claims, see M21-1, Part III, Subpart vi, 6.A.

	all other claims
	before the later of the following dates

· the last day of the one-year period from the date VA mailed the decision notice of the issue being appealed, or

· 60 days from the date VA mailed the SOC or SSOC.
Important:  After issuing an SOC or SSOC, VA must 
provide a claimant with a 60-day period in which to file a 
substantive appeal.  This applies even when the one-year 
appeal period will expire before the 60-day period ends.

Example:  A claimant submits additional evidence without a substantive appeal on the last day of the one-year appeal period.  This evidence requires VA to prepare an SSOC.  The time limit for the claimant to file a substantive appeal shall end no sooner than 60 days after the SSOC is mailed to the claimant. 


 PRIVATE INFOTYPE="PRINCIPLE" 
	e.  Computing the Substantive Appeal Time Limit
	When computing the substantive appeal time limit

· exclude the first day of the specified period

· include the last day of the specified period, and

· if the time limit expires on a Saturday, Sunday, or legal holiday, include the next workday in the computation.

If the postmark date is

· prior to the expiration of the substantive appeal period

· consider the substantive appeal timely, and

· retain the postmarked envelope, or

· not of record, presume the postmark date to be five days prior to the date VA received the substantive appeal, excluding Saturday, Sundays, and legal holidays.
Note:  If an SOC or SSOC had to be mailed again because it was not mailed to the latest address of record at the time it was prepared, compute the substantive appeal time limit from the date that it was remailed.

Reference:  For more information on the substantive appeal time limit, see 
M21-1, Part I, 5.E.1.d.


	f.  Processing a Time Limit Extension Request
	An appellant may request an extension of the time limit for filing a substantive appeal.  In this situation, the time limit may be extended if an appellant shows good cause. 

38 CFR 20.303 provides that a request to extend the 60-day time limit to file a substantive appeal, or to respond to an SOC/SSOC when such a request is required, must be made in writing before the time limit has elapsed.

38 CFR 3.109(b) provides that a request to extend the one-year time limit to file a substantive appeal may be submitted after the time limit has elapsed, but only if the appellant has completed, or is in the process of completing, the action for which the extension is requested.

An appellant may appeal a denial of a request for a time limit extension to BVA.

Notes:  

· 38 CFR 20.303 and 38 CFR 3.109(b) do not define “good cause.”

· When determining whether or not to extend the time limit for filing a substantive appeal in the case of a contested claim, take the interests of the other parties involved into consideration.

Reference:  For more information on requesting an extension of the time limit to file a substantive appeal, see Morgan v. Principi, 16 Vet.App. 20 (2002).


2.  Processing a Substantive Appeal

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on processing a substantive appeal, including
· updating Veterans Appeals Control and Locator System (VACOLS) upon receipt of a timely substantive appeal

· processing additional evidence submitted with or after a substantive appeal is filed
· processing an SOC/SSOC not sent to the correct address

· processing a substantive appeal not timely filed

· appellant’s right to a hearing, and

· request for 
· regional office (RO) hearings, and

· medical examinations.


	Change Date
	January 27, 2016


	a.  Updating VACOLS Upon Receipt of  a Timely  Substantive Appeal
	Once a timely substantive appeal is received
· update Veterans Appeals Control and Locator System (VACOLS), and 

· establish end product (EP) 170 per M21-1, Part III, Subpart ii, 3.E.1.d.

Notes:  

· Do not update VACOLS upon receipt of a duplicate substantive appeal unless a new issue within the scope of the appeal (such as ancillary benefits or temporary disability rating due to individual unemployability) is raised.

· When BVA assumes jurisdiction of the appeal, VACOLS will assign a docket number to the case.

· As provided in 38 CFR 20.202, BVA addresses any inadequacies in the substantive appeal.


	b.  Processing Additional Evidence Submitted With or After a Substantive Appeal is Filed
	Use the table below to determine how to process an appeal when the appellant or his/her representative submits additional evidence with or after the substantive appeal is filed.
Important:  
· These procedures apply to substantive appeals filed on or after February 2, 2013.

· Conduct at least a cursory review of evidence received in association with the substantive appeal to determine whether the evidence, on its face, requires development to prevent unnecessary remand.


	If ...
	Then ...

	the evidence 
· does not require further development, and 
· there is no written request for regional office (RO) review of the evidence
	· associate the evidence with the claims folder, and

· immediately 

· request a VA Form 646, Statement of Accredited Representative in Appealed Case
· certify the appeal, and

· transfer jurisdiction to BVA
Important:  Do not complete an SSOC based on the additional evidence.

	the evidence 

· does not require further development

· there is no written request for RO review of the evidence, and
· the RO has erroneously undertaken development for additional evidence
	· complete all necessary development actions using current procedures, and

· issue a new decision and notify the appellant using current procedures (rating decision and/or SSOC).

Important:  The 30-day response time to an SSOC does not preclude VBA from requesting a VA Form 646, certifying the appeal, and immediately transferring jurisdiction to BVA.

	· the evidence indicates on its face that further development is necessary, and 
· there is no written request for AOJ review

Example:  The appellant submits a completed VA Form 21-4142, Authorization to Disclose Information to the Department of Veterans Affairs, identifying relevant private medical evidence not of record or identifying relevant treatment records from a VA medical facility.
	· complete all necessary development actions using current procedures, and

· issue a new decision and notify the appellant using current procedures (rating decision and/or SSOC).  

Important:  If AOJ review has not been requested in writing, the 30-day response time to an SSOC does not preclude VA from 
· requesting a VA Form 646
· certifying the appeal, and

· immediately transferring jurisdiction to BVA.

	the appellant or his/her representative submits a written request for AOJ review of the evidence in one or more issues on appeal


	· review the evidence and complete all necessary development actions using current procedures, and
· issue a new decision and notify the claimant using current procedures (rating and/or SSOC).

Important:  If AOJ review has been requested in writing, VA must wait 30 days for the claimant to respond to the SSOC before initiating the appeal certification process.  


	Important:  Once BVA assumes jurisdiction over an appeal, it is responsible for reviewing any additional evidence submitted by the appellant or his/her representative.
References:  For more information on

· certifying appeals, see M21-1, Part I, 5.F.3 

· transferring appeals to BVA, see M21-1, Part I, 5.F.4

· processing VA Form 646, see M21-1, Part I, 5.F.2, and
· automatic waiver of AOJ review of additional evidence, see 38 U.S.C. 7105(e).


	c.  Processing an SOC/SSOC Not Sent to the Correct Address
	If an SOC or SSOC was sent to the incorrect address

· ensure the appellant’s address is correct in all systems

· resend the SOC or SSOC to the correct address, and

· restart the 30-day substantive appeal time limit from the date the SOC or SSOC was sent to the correct address.

References:  For more information on 

· computing the substantive appeal time limit, see M21-1, Part I, 5.E.1.e, and

· updating the appellant’s address in

· the Veterans Benefits Management System (VBMS), see M21-1, Part III, Subpart ii, 3.C.1.b, and

· VACOLS, see the VACOLS User’s Guide, Part 2.


	d.  Processing a Substantive Appeal Not Timely Filed
	If a substantive appeal is received after the expiration of the time limit
· close out the VACOLS record, if established in error

· take no further action on the appeal

· inform the appellant and his/her representative, if applicable, that the substantive appeal was not timely filed

· prior decision on the contested issue(s) is final, and
· enclose VA Form 4107 and VA Form 21-0958 with this notification. 


	e.  Appellant’s Right to a Hearing
	An appellant, or his/her representative, may request a hearing 

· locally, before a Decision Review Officer (DRO) at the station of jurisdiction (SOJ)
· before the traveling section of BVA

· at BVA in Washington, DC, or

· via a videoconference between the RO and BVA in Washington, DC.

Note:  VA cannot reimburse an appellant for any expenses incurred to attend a hearing, such as travel costs.

References:  For more information on

· informal conferences, see M21-1, Part I, 5.C.5, and
· formal hearings, see M21-1, Part I, 4.


 PRIVATE INFOTYPE="PROCEDURE" 
	f.  Request for RO Hearings 
	If it appears VA Form 9 has been altered in an attempt to request a hearing at the RO, write or call the appellant to clarify whether the RO hearing is requested

· in addition to the BVA hearing, or

· in place of the BVA hearing. 

Note:  Document the results of any telephone conversation on a VA Form 27-0820.


 PRIVATE INFOTYPE="PRINCIPLE" 
	g.  Request for Medical Examinations
	Do not

· request medical examinations solely because an appeal is pending, or

· defer action on an appeal pending the completion of any scheduled medical examination unless the examination is

· related to the issue under appeal, or

· necessary to properly decide the claim.


3.  Handling New Issues Raised on a Substantive Appeal

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information about handling new issues raised on a substantive appeal, including

· determining when to accept new issues raised on a substantive appeal, and
· processing new issues raised on a substantive appeal.


	Change Date
	December 21, 2015


	a.  Determining When to Accept New Issues Raised on a Substantive Appeal
	The table below describes when to accept claim or appeal issues raised on a substantive appeal.  




	Type of Issue
	Date Substantive 

Appeal Received
	Action Required

	new appeal or claim
	before March 24, 2015
	develop and decide the issue.

	new appeal issue not raised on the prescribed form
	on or after March 24, 2015
	consider the correspondence or evidence a request for notice of disagreement (NOD) and follow the procedures described in M21-1 Part I, 5.B.3.h.

	new issue 

· not raised on the prescribed form, and
· not within the scope of the issue on appeal
	on or after March 24, 2015
	consider the correspondence or evidence a request for application and follow the procedures described in M21-1, Part III, Subpart ii, 2.C.2.b.

	new issue

· not raised on a prescribed claim form, but
· considered within the scope of the issue on appeal
	on or after March 24, 2015
	develop and decide the issue under the pending appeal EP.


	References:  For more information on 

· considering issues within the scope of another claim or appeal, see 38 CFR 3.155(d)(2), and

· processing new issues raised with a substantive appeal, see M21-1, Part I, 5.E.3.b.


	b.  Processing New Issues Raised on a Substantive Appeal 
	If a valid claim or appeal issue is raised with or after receipt of a substantive appeal, use the table below to determine how to handle the new issue(s).


	If the issue(s) is ...
	Then ...

	a new NOD inextricably intertwined with the issue(s) on a substantive appeal
	do not send the case to BVA until

· the appeal of the new issue is perfected or completed, or 

· the appellant fails to respond to the SOC/SSOC on the new issue within 60 days or the remainder of the one year appeal period. 

Note:  If the appellant does not perfect the appeal relating to the new issue, send the case to BVA once the appellate time limits for the new issue have elapsed.

	a new NOD not inextricably intertwined with the issue(s) on a substantive appeal
	transfer jurisdiction of the appeal to BVA regardless of whether or not the appellant files a substantive appeal regarding the new issue.

Important:  If a determination is made that the issues are not inextricably intertwined, but the appellant alleges the issues are inextricably intertwined, any decision rendered on the new issue(s) should include a discussion of this determination.

	a non-appeal claim submitted on a standard claim form
	· continue processing the appeal 

· complete any necessary development actions on the newly raised issue

· make a decision once all development is complete, and

· send the appellant 
· VA Form 4107, and

· VA Form 21-0958, if applicable.


	References:  For more information on

· the definition of inextricably intertwined, see M21-1, Part I, 5.A.1.g

· when to send VA Form 21-0958, see M21-1, Part I, 5.B, and
· power of attorney (POA) rights to notification, see M21-1, Part I, 3.B.
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