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Section B.  Notice of Proposed Adverse Action

 PRIVATE INFOTYPE="OTHER" Overview

	In this Section
	This section contains the following topics on the notice of proposed adverse action:


	Topic
	Topic Name
	See Page

	4
	General Information on the Notice of Proposed Adverse Action
	2-B-2

	5
	Elements of the Notice of Proposed Adverse Action
	2-B-6

	6
	Process for Proposing an Adverse Action
	2-B-8

	7
	Establishing and Monitoring Controls
	2-B-11

	8
	Where to Find Other Topics Specific to Due Process
	2-B-13


4.  General Information on the Notice of Proposed Adverse Action

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains general information on the notice of proposed adverse action, including

· benefit changes requiring a notice of proposed adverse action

· requirement of notice

· third party information

· proposed rating or administrative action

· exemptions for temporary and delimited ratings, and 

· requests for apportionment.


	Change Date
	October 13, 2004


	a.  Benefit Changes  Requiring a Notice of Proposed Adverse Action
	Generally, VA must send the beneficiary and his/her representative (if any) a notice of proposed adverse action prior to taking any unfavorable action affecting his/her benefits, including

· reductions 

· suspensions, or

· terminations.


	b.  Requirement of Notice
	A notice of proposed adverse action is required when VA proposes an action based upon third party information that could adversely affect the payment of benefits.   

Reference:  For more information on sending a notice of proposed adverse action, see 

· M21-1MR, Part I, 2.B.6, and

· M21-1MR, Part I, 2.B.7.


Continued on next page

4.  General Information on the Notice of Proposed Adverse Action, Continued

	c.  Third Party Information
	“Third party information” is any information that is not received from the beneficiary or from the beneficiary’s fiduciary.  Written correspondence is considered third party when received without the beneficiary’s signature, or the signature of his/her fiduciary.  

The table below lists the three types of third party informants and provides examples of the types of information they provide. 


	Third Party Informant
	Examples

	VA medical facilities
	Admission notices and reports that may result in hospital rate adjustments.

Exception:  A formal written notice of death.

References:  For more information on 
· hospitalization adjustments, see 38 CFR 3.551, and

· adjustment of allowance for aid and attendance, see 38 CFR 3.552.

	· Field examiners

· Estate analysts, and

· Beneficiary’s survivors
	Notices and reports.  

Exceptions:  

· Notices and reports may be considered first party sources when accompanied by 

· documents provided by the beneficiary, such as copies of award letters or marital or dependency status certificates, or

· a signed, written statement from the beneficiary.

·  A notice of proposed adverse action is not required when an estate analyst requests that a beneficiary’s award be suspended because of the fiduciary’s failure to furnish accounting activities.

Note:  The information on a VA Form 119, Report of Contact, documents, or signed statement must, in and of itself, justify the adverse action.


Continued on next page

4.  General Information on the Notice of Proposed Adverse Action, Continued

	c.  Third Party Information (continued)


	Third Party Informant
	Examples

	Other possible sources
	· VA computer matches 

· letters from friends and relatives

· reports from employers

· reports from other government and private agencies, or

· Social Security’s third party query system.

· Share computer application


	d.  Proposed Rating or Administrative Action 
	A notice of proposed adverse action is also required when benefits are being reduced or terminated based on a rating or administrative action.    

The table below lists examples of cases where benefits may possibly be reduced based on a rating activity or an administrative decision.


	Example Case
	Reference

	Reduction in evaluation of a service-connected disability
	M21-1MR, Part IV, Subpart ii, 3.A.3 

	Discontinuance of unemployability
	M21-1MR, Part IV, Subpart ii, 3.A.3.b

	Severance of service connection
	M21-1MR, Part IV, Subpart ii,3.A.2 

	Benefits erroneously awarded because of

· an administrative error, or

· error in judgment
	M21-1MR, Part III, Subpart v, 1.I.36.


Continued on next page

4.  General Information on the Notice of Proposed Adverse Action, Continued

	e.  Exception for Temporary Ratings
	Sometimes a veteran is granted an increased payment for a disability following an event, such as a joint replacement or heart attack, for which the rating schedule provides a temporary evaluation for a specified period of time.  In such a circumstance, ensure that the award letter specifies the date or conditions under which the increased payment will be reduced.

In this situation, because the veteran is fully informed of the date and reasons for the prospective adjustment, no notice of proposed adverse action is needed before the evaluation is reduced.


	f.  Requests for Apportionment
	A notice of proposed adverse action is also required when an apportionment of benefits is requested by or on behalf of a beneficiary’s dependent.      

Reference:  For more information on requests for apportionment, see M21-1MR, Part III, Subpart v, 3.


5.  Elements of the Notice of Proposed Adverse Action

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on the elements of a notice, including the

· required elements for a notice of proposed adverse action, and 

· description of elements in a notice of proposed adverse action.


	Change Date
	October 13, 2004


	a.  Required Elements for Notice of Proposed Adverse Action
	Every notice of proposed adverse action must include the following elements:

· a statement of the proposed decision, including new rates of payment

· the proposed effective date of the decision

· information on the possible creation of an overpayment 

· detailed reasons for the proposed decision, and

· the right to 

· present evidence

· request a personal hearing, and 

· have representation.


	b.  Description of Elements in Notice of Proposed Adverse Action
	The table below describes each of the elements in a notice of proposed adverse action.


	Element
	Description

	Statement of proposed decision
	Fully and clearly states the proposed decision to 

· reduce

· suspend, or 

· terminate benefits. 

Provides new rate information for each rate change.


Continued on next page

5.  Elements of the Notice of Proposed Adverse Action of Proposed Adverse Action, Continued

	b.  Description of Elements in Notice of Proposed Adverse Action of Proposed Adverse Action (continued)


	Element
	Description

	Statement of proposed effective date
	· states the proposed effective date, and  

· informs the beneficiary that

· he/she has 60 days to respond to the proposed decision, and 

· the payment of benefits will continue through the  60-day period.  

Note:  The requirement that payments be continued through the 60-day period does not alter the effective date of the proposed reduction or termination.

Reference:  For more information on effective dates for reduced benefits, see 38 CFR 3.500 to 3.505.

	Statement advising beneficiary of potential overpayment
	· advises the beneficiary that if the proposed adverse action is implemented, he/she must repay any overpayment resulting from the continuation of payments during the proposed adverse action period, and

· informs the beneficiary that he/she may minimize any potential overpayment by requesting that the award be adjusted immediately.

	Basis for proposed decision
	States

· the facts and reasons for the proposed action (38 CFR 3.103)

· the evidence under consideration, and

· the proposed rates and any calculations used to arrive at the proposed rates.

	Rights of beneficiary 
	Informs the beneficiary of the right to

· present evidence

· request a personal hearing, and

· have representation.


6.  Process for Proposing an Adverse Action 

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on the process of the proposed adverse action, including the

· notification process for the proposed adverse action,

· determining where to send the notice of proposed adverse action, and

· special procedures for hospitalized veterans.


	Change Date
	October 13, 2004


	a.  Process for Notices of Proposed Adverse Action 
	The table below describes the process for notices of proposed adverse action.


	Stage
	Description
	Reference

	1
	VA sends beneficiary a notice of proposed adverse action.
	M21-1MR, Part I, 2.B.5

	2
	VA establishes the proposed adverse action period specifying the amount of time the beneficiary has to respond before any proposed adverse action is executed. 
	M21-1MR, Part I, 2.C.9 

	3
	VA responds to the evidence and arguments submitted by the beneficiary, if any, during the proposed adverse action period.
	M21-1MR, Part I, 2.C.10 

	4
	VA sends final notification of its decision, advising the beneficiary of

· the decision (including new rates)

· the effective date(s)

· the detailed reasons for the decision

· overpayment information, and

· appeal rights
	M21-1MR, Part I, 2.C.12 


Continued on next page

6.  Process for Proposing an Adverse Action, Continued

	b.  Determining Where to Send Notice
	Use the table below to determine where to send the notice.
Reference:  For more information on sending the notice to the Agent Cashier for a homeless beneficiary, see 38 CFR 1.710(d).


	If …
	Then …

	a valid current address exists  
	send the notice to the current address of record.

	the beneficiary fails or refuses to provide a current address
	send the notice to the Agent Cashier to whom the award checks are being sent.

	mail is returned as undeliverable


	determine whether 

· an error occurred in addressing.  If so, correct the address and re-send the letter.  

· a more recent address is of record (such as the yellow forwarding-sticker from the U.S. Postal Service or recent communication from the claimant), or

· a valid address is available from non-VA records, such as 

· the Internet, 

· telephone directory assistance, or

· the beneficiary’s financial institution, if VA benefits via Direct Deposit/Electronic Funds Transfer (DD/EFT). 

Note:  If a better address

· is found and the notice is re-mailed

· re-date the notice

· cancel the pending EP 600, and

· create an EP 601 with the date of re-mailing as the new date of claim, or

· is not found

· annotate the returned notice, and

· file it in the claims folder.


Continued on next page

6.  Process for Proposing an Adverse Action, Continued

	c.  Special Procedure for Hospitalized Veterans
	Follow the steps in the table below to send a notice of proposed adverse action to a hospitalized veteran to ensure that he/she receives proper notification before the reduction or termination of benefits.

Note:  If the veteran has a fiduciary, send the notice of proposed adverse action to the fiduciary only.  A separate notice to the hospitalized veteran is not required.


	Step
	Action

	1
	Prepare two notices of proposed adverse action and address 

· one to the veteran’s address of record, and

· another to the veteran at the hospital or nursing home.

	2
	The following statement should be included: “I was admitted to the [type hospital’s name] on [type admission date].  Please take immediate action to reduce my payments to the proper rate authorized by law.” 

Place it either

· at the bottom of the notice of proposed adverse action, or 

· on an attached VA Form 21-4138, Statement in Support of Claim:

	3
	Request the veteran to sign and return the notice or form. 

Exception:  When a veteran fails to return the form, no reduction in benefits can be made until the proposed adverse action period expires.


7.  Establishing and Monitoring Controls 

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on setting up and monitoring the notice of proposed adverse action, including

· who is responsible for establishing and monitoring controls, and

· establishing controls.


	Change Date
	August 19, 2005


	a.  Who Is Responsible for Establishing and Monitoring Controls
	The table below describes the responsibilities for establishing and monitoring controls.


	Who is Responsible
	Actions

	Establishing Control

	VSR
	Ensures that end products (EPs) are established and cleared or cancelled.  

	Monitoring Controls

	Veterans Service Center Manager (VSCM)
	Ensures that the division Work-in-Progress (WIPP) User Plan is followed.  

Reference:  For more information on the WIPP User Plan, see M21-4, 6.05c.

	Supervisors and VSRs
	Ensure that maturing EP 600s are identified and routed for immediate action by

· reviewing column A of maturing issues (W50) screen in BDN

· identifying all EP 600s that will mature in one to seven days, and

· routing EP 600 issues for processing on the 65th day to minimize overpayments.


Continued on next page

7.  Establishing and Monitoring Controls, Continued

	a.  Who Is Responsible for Establishing and Monitoring Controls (continued)
	Note:  Information obtained through the W50 screen may also be obtained through the Inventory Management System (IMS) detail reports.  

Reference:  For more information on IMS detail reports, see the IMS Guide.


	b.  Establishing Controls
	Follow the steps in the table below for establishing controls at the time a notice of adverse action is sent.

Important:  The notice of proposed adverse action period will not begin until notice has been provided to all appropriate parties at the last address of record.


	Step
	Action

	1
	Clear any pending end product that would have been finalized except for the application of due process procedure.

	2
	Establish a 600 end product (EP 600), indicating notice of proposed adverse action, with a suspense date 65 days following the anticipated release date of the notice of proposed adverse action.


8.  Where To Find Other Topics Specific to Due Process

	Change Date
	August 19, 2005


	a.  Topics Specific to Due Process
	The table below lists the location of other topics specific to due process.


	Topic
	Reference

	Due Process in Incompetency Determinations
	M21-1MR, Part III, Subpart iv, 8.B.6 

	Reduction Due to Administrative Error
	M21-1MR,Part III, Subpart v, 1.I.36.a 

	Reduction in Compensation Due to Error in Determination
	M21-1MR, Part IV, Subpart ii, 3.A.2 

	“Not Permanent and Total (PT)” and “No Longer Entitled to Special Monthly Pension (SMP)” Cases
	M21-1MR, Part V, Subpart iii, 4.1 

	Review of A&A Entitlement Following Discharge from Nursing Home
	M21-1MR, Part III, Subpart iv, 8.D.15.f 

	Notice of Hospitalization/Nursing Home Status Received after Discharge From Facility
	M21-1MR, Part III, Subpart v, 6.C.15 

	Notice of Proposed Adverse Action Procedures in Apportionment Cases:  Initial Claim
	M21-1MR, Part III, Subpart v, 3.A.2.d 


Continued on next page

8.  Where To Find Other Topics Specific to Due Process, Continued

	a.  Topics Specific to Due Process (continued)


	Topic
	Reference

	Notice of Adverse Action Procedures in Apportionment Cases:  Adjustment or Discontinuance
	M21-1MR, Part III, Subpart v, 3.B.5 

	Procedures for Incarcerated Payees and Dependents
	· M21-1MR, Part III, Subpart v, 8.B, and

· M21-1MR, Part III, Subpart v, 8.C 

	Multiple Co-Equal Payees
	· M21-1MR, Part V, Subpart iii, 4.2, and

· M21-1MR, Part V, Subpart iii, 4.3 (TBD) or M21-1, Part IV, 9.25b

	Failure to Return VA Form 21-8960, Certification of School Attendance or Termination
	M21-1MR, Part III, Subpart iii, 6.B.8.b (TBD) or M21-1, Part IV, 9.26

	Failure to Return VA Forms 21-0537, Marital Status Questionnaire, and 21-0538, Status of Dependents Questionnaire
	M21-1MR, Part III, Subpart iii, 5.K.65.
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