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Section E.  Exhibits

 PRIVATE INFOTYPE="OTHER" Overview

	In This Section
	This section contains exhibits of the language that must appear in due process notices to beneficiaries:


	Topic 
	Topic Name

	1 (old 17)
	Exhibit 1:  Notice of Proposed Adverse Action–Basic Procedural Rights Paragraphs

	2 (old 18)
	Exhibit 2:  Contemporaneous or Final Notice–Basic Procedural Rights Paragraphs

	3 (old 19)
	Exhibit 3:  Right to Appeal Paragraph

	4 (old 20)
	Exhibit 4:  Overpayment Paragraphs

	5 (old 21)
	Exhibit 5:  Contemporaneous Notice on Reported Death of a Beneficiary


1.  Exhibit 1:  Notice of Proposed Adverse Action–Basic Procedural Rights Paragraphs

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on the basic procedural rights portion of the notice of proposed adverse action, including 

· the purpose of Exhibit 1, and

· paragraphs about 

· submission of evidence

· minimizing potential overpayment

· the right to a personal hearing, and

· the right to representation.


	Change Date
	August 4, 2009


	a.  Purpose of Exhibit 1
	This exhibit provides sample paragraphs about a claimant’s basic procedural rights that must appear in a notice of proposed adverse action.


	b.  Submission of Evidence
	“Your payments will continue at the present rate for 60 days following the date of this notice so that you may, if you wish, submit evidence to show that the proposed action should not be taken.  You may submit evidence in person, through the mail or through your accredited representative.

If you wait more than 60 days to submit evidence, we will carefully consider whatever you submit, but the adjustment of benefits described above will already have gone into effect and your adjusted benefits will continue while we review the additional evidence.
Be sure to submit your evidence, with your full name and VA file number, to the address at the top of this letter.”


	c.  Minimizing Potential Overpayment
	“You should be aware that if you continue to accept payments at the present rate for the next 60 days, and we then make the proposed adjustment, you will have to repay all or a part of the benefits you have received during the 60 days.  You may minimize this potential overpayment by sending us a written statement asking that, beginning with your next check, we reduce your payments while we review your case.  If you make this request and, at the end of 60 days, our review shows that you should have received the higher rate, we will restore the full rate from the date on which it was reduced.”


	d.  Right to a Personal Hearing
	“If you desire a personal hearing to present evidence or argument on any point in your claim, notify this office and we will arrange a time and place for the hearing.  If you want, you may bring witnesses and their testimony will be entered in the record.  VA will furnish the hearing room and provide hearing officials.  VA cannot pay any other expense of the hearing since a personal hearing is held only on your request.
If, within 30 days from the date of this notice, VA receives your hearing request, we will continue payments at the present rate until we have held the hearing and reviewed the testimony.  Continuing to receive the current rate of payment until a hearing is conducted could result in the creation of an overpayment, which you must repay.  If you request a hearing but wish to minimize any overpayment which could result, you should submit a statement asking that we reduce or suspend your benefits beginning with your next check.

After 30 days, you may request a hearing, but we will have already adjusted your benefits as explained earlier in this notice.”


	e.  Right to Representation
	“An accredited representative of a veterans’ organization or other service organization recognized by the Secretary of Veterans Affairs may represent you, without charge.  An accredited attorney or agent may also represent you.  However, under 38 U.S.C. 5904(c), an accredited agent or attorney may only charge you for services performed after the date you file a notice of disagreement.  If you desire representation, let us know and we will send you the necessary forms.  If you have already designated a representative, no further action is required on your part.”


2.  Exhibit 2:  Contemporaneous or Final Notice–Basic Procedural Rights Paragraphs

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on the basic procedural rights portion of a contemporary or final notice, including  

· the purpose of Exhibit 2, and

· paragraphs about the

· submission of evidence for final notice
· right to a personal hearing, and

· right to representation.


	Change Date
	August 4, 2009


	a.  Purpose of Exhibit 2
	This exhibit provides sample paragraphs about a claimant’s basic procedural rights that must appear in a contemporaneous or final notice.


	b.  Submission of Evidence for Final Notice 
	“You may submit the evidence outlined in our letter of [date of notice of proposed adverse action] at any time and we will reevaluate your claim.”


	c.  Right to a Personal Hearing 
	“If you desire a personal hearing to present evidence or argument on any point in your claim, notify this office and we will arrange a time and place for the hearing.  If you want, you may bring witnesses and their testimony will be entered in the record.  VA will furnish the hearing room and provide hearing officials.  VA cannot pay any other expense of the hearing since a personal hearing is held only on your request.”


	d.  Right to  Representation 
	“An accredited representative of a veterans’ organization or other service organization recognized by the Secretary of Veterans Affairs may represent you, without charge.  An accredited attorney or agent may also represent you.  However, under 38 U.S.C. 5904(c), an accredited agent or attorney may only charge you for services performed after the date you file a notice of disagreement.  If you desire representation, let us know and we will send you the necessary forms.  If you have already designated a representative, no further action is required on your part.”


3.  Exhibit 3:  Right to Appeal Paragraph

	Change Date
	March 24, 2015


	a.  Right to Appeal Paragraph
	The following table indicates what right to appeal paragraph must appear in every final notice:




	If the notice is being sent for …
	Then insert the following right to appeal paragraph…

	Compensation only
	If you do not agree with our decision, you must complete and return to us the enclosed VA Form 21-0958, Notice of Disagreement, in order to initiate your appeal. You have one year from the date of this letter to appeal the decision. The enclosed VA Form 4107, “Your Rights to Appeal Our Decision,” explains your right to appeal.

	Pension or Dependency and Indemnity Compensation (DIC)
	If you do not agree with our decision, you should write and tell us why. You have one year from the date of this letter to appeal the decision. The enclosed VA Form 4107, "Your Rights to Appeal Our Decision," explains your right to appeal.

	Dual Comp and Pension
	For Compensation Claims:

If you do not agree with our decision, you must complete and return to us the enclosed VA Form 21-0958, Notice of Disagreement, in order to initiate your appeal. You have one year from the date of this letter to appeal the decision. The enclosed VA Form 4107, “Your Rights to Appeal Our Decision,” explains your right to appeal.
For Pension and DIC Claims:
If you do not agree with our decision, you should write and tell us why. You have one year from the date of this letter to appeal the decision. The enclosed VA Form 4107, "Your Rights to Appeal Our Decision," explains your right to appeal.


	Note:  VA anticipates future release of notice of disagreement (NOD) forms tailored to benefits other than compensation.  This section will be updated when those additional forms are released.


4.  Exhibit 4:  Overpayment Paragraphs

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on overpayment paragraphs, including

· the purpose of Exhibit 4, and

· the overpayment paragraphs for a

· notice of proposed adverse action, and

· contemporaneous or final notice.


	Change Date
	August 4, 2009


	a.  Purpose of Exhibit 4
	This exhibit provides suggested paragraphs about overpayments that must be included in a

· notice of proposed adverse action, and

· contemporaneous or final notice.


	b.  Notice of Proposed Adverse Action
	“This adjustment may result in an overpayment of benefits that we have paid you.  If the proposed action is implemented and results in an overpayment, we will notify you of the exact amount of the overpayment and give repayment information.”


	c.  Contemporaneous or Final Notice
	“We have created an overpayment in your account because the information we received showed that we paid you too much.  You will receive a separate letter, which will explain how much we overpaid you, and how you can repay this debt.”


5.  Exhibit 5:  Contemporaneous Notice on Reported Death of a Beneficiary

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on the contemporary notice sent on the reported death of a beneficiary, including the 

· Standard Paragraph

· Optional Paragraph:  Death Benefits for Dependents

· Optional Paragraph:  Accrued Amount Payable, and

· Optional Paragraph:  Potential Entitlement to a Burial Benefit.


	Change Date
	August 4, 2009


	a.  Standard Paragraph
	“We have been notified of the death of [Name of Beneficiary].  Based on this notification we have terminated the payment of VA benefits.  If the notice of death was erroneous and the beneficiary is not deceased, he or she should call or write this office immediately so that payments may be resumed.”


	b.  Optional Paragraph:  Death Benefits for Dependents
	“We realize that the period following a relative’s death is difficult for the family and wish to offer assistance to the [surviving spouse] [children] [and parents] in applying for benefits to which [they] may be entitled.  The benefits are explained in the enclosed application form(s) which, when completed and returned to us, will be given prompt and careful consideration.

IMPORTANT.  A completed application should be returned to us as soon as possible for the following reasons.

Unless a claim for death benefits is filed within one year from the date of the beneficiary’s death, that benefit, if awarded, is not payable from a date earlier than the date the claim is received in the Department of Veterans Affairs.”


	c.  Optional Paragraph:  Accrued Amount Payable
	“An accrued benefit may be payable based on the veteran’s award or pending claim at date of death.  Completion of the enclosed form will be considered as a claim for this benefit.  It must, however, be filed within one year from the date of death.”


	d.  Optional Paragraph:  Potential Entitlement to Burial Benefit
	“An amount not to exceed $300 may be paid toward the veteran’s burial.  An amount not to exceed $300 may be paid for expenses actually incurred for a plot or interment, if the veteran is not buried in a national cemetery or other cemetery under the jurisdiction of the United States (if date of death occurred after December 1, 2001).

If death resulted from a service-connected disability, an amount not to exceed $2,000 (effective September 11, 2001) may be allowed.

An additional amount to cover transportation of the body to place of burial may be allowed if the veteran died while hospitalized as a Department of Veterans Affairs patient, without regard to place of burial, or is buried in a national cemetery, and either died as a result of a service-connected condition or had a compensable service-connected condition at the time of death.  Each charge for transportation of the body, including removal from the common carrier and to the cemetery, should be listed separately in the bill, showing the points between which transportation was furnished.”
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